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CORRIGENDA. 


The  Court  of  Appeals  has  passed  upon  cases  heretofore  published  In  these 
roix>rts  as  follows : 

Adriancev.  Lagrave,  toI.  IV,  p.  216:  Order  of  General  Term  reversed  and 
that  of  Special  Term  affirmed. 

Andreics  v.  Raymondy  vol.  II,  p.  661:  Jud^nnent  affirmed. 

AppJetan  v.  BowIca,  vol.  JI,  p.  668:  Order  reversed. 

Bicknell  v.  Lancaster  City  and  County  Fire  Ina,  Co,y  vol.  I,  p.  216:  Judgvient 
affirmed. 

Bogue  v.  Nevoomby  vol.  I,  p.  261 :  Judgment  affirmed. 

Bradley  v.  Ward^  vol.  I,  p.  413 :  Judgment  affirmed. 

Broten  v.  Brotpn^  vol.  Ill,  p.  477 :  Order  of  Geueral  Term  reversed  and  case 
remitted  for  hearing  upou  the  merits. 

Carpenter  V.  0*Dougnerfyy  vol.  II,  p.  427:  Affirmed. 

City  of  Ogdensburg  v.  Lovejoy^  vol.  II,  p.  83:  Judgment  affirmed. 

Coleman  v.  People^  vol.  IV,  p.  61:  Judgment  affirmed. 

Cook  V.  McClure.  vol.  II,  p.  434 :  Judgment  reversed  and  new  trial  gn:ttnted. 

Dea8  V.  Wandell^  vol.  Ill,  p.  128:  Judgment  affirmed. 

ZhUcherv,  Importera*  and  Traders*  Bank,  vol.  I,  p.  400:  Judgment  reversed 
and  new  trial  ordered. 

Oenet,  Matter  of^  vol.  Ill,  p.  784:  Order  affirmed. 

Graves  v.  TFai f,  vol.  I,  p.  lo,  Addenda :  Judgment  affirmed. 

Oumey  v.  Atlantic  &  Great  Wentem  Railway  Co.^  vol.  II,  p.  446:  Order 
reversed  and  decision  of  referee  affirmed  oonditionallj'. 

Hanover  Fire  Insurance  Co.  v.  Tomlinsony  vol.  II,  p.  657 :  Order  reversed. 

HoUoway  V.  Stephens^  vol.  II,  pp.  662,  668:  Appeal  dismissed. 

Hunt  V.  Hunt,  vol.  I,  Addenda,  p.  6 :  Judgement  reversed  and  new  trial  granted. 

Judson  V.  Boston^  vol.  I,  p.  698:  Judgment  affirmed. 

KendaUv,  HoUand  Purchase  Co.,  vol.  II,  p.  876:  Affirmed. 

Leonard  v.  Bell,  vol.  I,  p.  608:  Judgment  affirmed. 

Martin  v.  Smilhf  vol.  I,  Addenda,  p.  20:  Order  affirmed. 

McKinstrv  v.  Sanders,  vol.  II,  p.  181 :  Judgment  affirmed. 

Miller  v.  BowUs,  vol.  jl,  p.  66iB :  Order  reversed. 

0*Garav,  Clarkin^  vol.  II,  p.  676:  Judgment  affirmed. 

Porfeer  V.  Arctic  Fire  Ins.  Co.,  vol.  I,  p.  397:  Judgment  affirmed. 

Parker  v.  Laney,  vol.  I,  p.  600 :  Order  reversed  in  part. 

People  ex  reL  Bank  of  Montreal  v.  Commissioners  of  Taxes,  etc.,  vol.  I,  p.  630: 
Judgment  of  General  Term  and  Special  Term  reversed  and  assessment  vacated. 

People  ex  rel.  Pacific  Mail  Steamship  Co.  v.  Commissioners  of  Taxes,  etc.,  vol. 
Ill,  p.  678 :  Judgment  affirmed. 

People  ex  rel.  Grissler  v.  Stuyvesant,  vol.  Ill,  p.  170 :  Judgment  affirmed . 

People  ex  rel.  Splain  v.  N.  Y.  Juvenile  Asylum,  vol.  II,  p.  475 :  Order  affirmed. 

Phillips  y.  Coixklin,  vol.  II,  p.  619:  Affirmed. 

Fierce  v.  TuUle,  vol.  I,  p.  139:  Judgment  reversed  and  new  trial  granted. 

PlaU  V.  Piatt,  vol.  II,  p.  25:  Order  affirmed. 

Reynolds  v.  JV*.  Y.  Cent.  R.  R.  Co.,  vol.  II,  p.  644:  Judgment  reversed. 

Buggies  v.  Chapman,  vol.  II,  p.  600:  Judgment  affirmed. 

Sauer  v.  Utica  A  Black  River  R.  R.  Co,,  vol.  Ill,  p.  800:  Judgment  reversed 
and  new  trlalgrauted. 

Slattery  v.  People,  vol.  Ill,  p.  669:  Judgment  affirmed. 

SoverhiU  v.  Suydam,  vol.  Hi  P.  460:  Order  affirmed. 

Stanton  v.  MiUer,  vol.  I,  p.  2d:  Order  reversed  and  new  trial  denied. 

Swords  V.  Edgar,  vol.  I,  p.  23 :  Judgment  affirmed. 

Taylor  V.  Dodd,  vol.  II,  p.  88:  Judgment  affirmed. 

Torry  v.  Black,  vol.  I,  p.  42:  Judgment  reversed. 

Wardrop  v.  Dunlop,  vol.  Ill,  p.  531 :  Order  affirmed. 

Wheeler  y.  Clark,  vol.  I,  Addenda,  p.  8:  Judgment  affirmed. 

White  y.  Coulter,  vol.  Ill,  p.  608:  Order  reversed  as  to  Amelia  A.  Ck)ulter,  and 
Judgment  and  all  subsequent  proceedings  as  to  her  set  aside,  and  order  affirmed 
as  to  James  E.  Coulter. 

Willis  y.  Weaver,  vol.  Ill,  p.  767:  Order  granting  new  trial  reversed,  and 
judgment  for  plaintiff  on  verdict  affirmed. 


JUSTICES  OF  THE  SUPREME  COURT. 


First  Distriot: 

NOAH  DAVIS,  GEORGE  C.  feARRETT, 

JOHN  R.  BRADY,  ABRAHAM  R  LAWRENCE, 

CHARLES  DONOHUE. 

Skoond  District: 

JOSEPH  F.  BARNARD,  ABRAHAM  B.  TAPPAN, 

JASPER  W.  GILBERT,  CALVIN  E.  PRATT. 

Third  District: 

THEODORE  MILLER,  WILLIAM  L.  LEARNED, 

CHARLES  R.  INGALLS,  THEODORIC  R.  WESTBROOK. 

Fourth  District: 

AUGUSTUS  BOCKES,  JOSEPH  POTTER, 

AMAZIAH  B.  JAMES,  JUDSON  S.  LANDON. 

Fifth  District: 

JOSEPH  MULLIN,  GEORGE  A.  HARDIN, 

LE  ROY  MORGAN,  CHARLES  H.  DOOLITTLE .♦ 

Sixth  District: 

DOUGLASS  BOARDMAN,         RANSOM  BALCOM, 
EDWIN  COUNTRYMAN,  WILLIAM  MURRAY,  Jr. 

Seventh  District: 

E.  DARWIN  SMITH,  JAMES  C.  SMITH, 

CHARLES  C.  D WIGHT,  DAVID  RUMSEY. 

Eighth  District: 

JOHN  L.  TALCOTT,  CHARLES  DANIELS^ 

GEORGE  BARKER,  GEORGE  D.  LAMONT. 

*  Died  May  21,1874. 


JUSTICES  OF  THE  GENERAL  TERM. 


First  Department. 


NOAH  DAVIS,  Presiding  Justice, 
JOHN  R  BRADY. 
CHARLES  DANIELS. 


Second  Department. 

JOSEPH  F.  BARNARD,  Presiding  JusHee. 
JOHN  L.  TALCOTT. 
ABRAHAM  B.  TAPPAN. 


Third  Department. 

THEODORE  MILLER,  Presiding  Justice. 
AUGUSTUS  BOCKES. 
DOUGLASS  BOARDMAN. 


Fourth  Department. 

JOSEPH  MULLIN,  Presiding  Justice. 
E.  DARWIN  SMITH. 
JASPER  W.  GILBERT. 
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SUPREME  COURT 


or 


STATE    OF    NEW    YORK. 


FIRST  JUDICUL  DEPARTMENT. 


GBNERAIi  TBBM,  MAY,  1874. 


Matter  of  Twbbd  y.  Dayis. 

BQl  of  stoceptUmi^ieUlemerU  q/,  not  eompeUed  Ify  fnandamu8'--Jwron—eJM' 

lengeof. 

A  mAndamaa  will  not  be  ordered  to  compel  a  jnstioe  to  settle  a  bill  of  exeep- 
tione,  in  a  particnlar  manner,  where  there  is  a  dlspate  a«  to  the  Inddente  of 
the  trial.  His  determination  as  to  what  occurred  upon  the  trial  is  oondiuiTe 
on  such  an  application. 

On  the  trial  of  an  indictment,  the  oonrt  was  asked  by  the  defendant,  at  the 
oonclusion  of  the  eyidence,  to  charge  a  number  of  propositions  presented. 
The  instructions  given  to  the  jury  were  different,  in  several  particulars, 
from  the  propositions  presented  by  the  defendant.  As  the  Jury  was  about 
to  retire,  the  defendant  excepted  "  to  each  refusal,  modification  or  departure, 
which  had  been  made  in  the  ciiarge  from  the  propositions  submitted."  HM, 
that  the  defendant  was  not  entitled  to  have  inserted  in  a  bill  of  exceptions 
specific  exceptions  to  what  he  deemed  refusals,  modifications  or  departures 
from  the  requested  instructions. 

The  justice  who  presided  on  the  trial  of  an  indictment,  excluded  from  the 
bill  of  exceptions,  at  the  time  of  settlement,  the  reasons  assigned  by  him  at 
the  trial  for  some  of  the  decisions  made  thereon.    Beld,  no  error. 

A  juror  was  challenged  for  principal  cause  by  the  defendant,  which  challenge 
was  overruled.     A  challenge  to  the  favor  was  then  made  and  withdrawn. 

Vol.  IV.  N.  T.  Rep.— 1 


FIEST  DEPAETMENT, 


Matter  of  Tweed  v.  Davis. 


Afterward  the  prosecution  challenged  the  juror  to  the  favor,  which  was  sus- 
tained, and  the  juror  was  excluded.  Meld,  that  the  proceedings  prior  to 
the  last  challenge  were  properly  rejected  from  the  bill  of  exceptions. 

MoTioi?^  by  William  M.  Tweed,  for  a  writ  of  peremptory  man- 
damus against  Noah  Davis,  one  of  the  justices  of  the  Supreme  Court, 
and  who  presided  at  the  trial  of  the  indictment  of  the  People  against 
Tweed,  requiring  him  to  settle  the  bill  of  exceptions  taken  on  said 
trial,  as  proposed  by  the  applicant. 

John  Graham,  William  Fullerton,  W.  0.  Bartlett,  Elihu  Root 
and  Willard  Bartlett,  for  the  motion. 

B.  K,  Phelps,  district  attorney,  and  W.  H,  Pechham,  opposed. 

Daihels,  J.  The  applicant  was  tried  and  convicted  in  the  court 
of  oyer  and  terminer,  held  in  the  city  of  New  York,  upon  an 
indictment  charging  him  with  various  misdemeanors  committed  in 
an  official  capacity.  Exceptions  were  taken  during  the  trial  to 
decisions  made  in  the  course  of  it  by  the  learned  justice  at  the 
time  presiding  in  the  court,  and  these  exceptions  are  intended  to  be 
relied  upon  in  support  of  an  application  designed  to  be  made  for  a 
reversal  of  the  conviction.  Upon  such  an  application  objections  of 
a  legal  character  can  alone  be  considered.  For  that  reason  the  evi- 
dence at  large  is  not  required  to  be  presented  to  the  court ;  neither 
should  it  be  under  the  well-established  rules  of  practice  relating  to 
this  subject  AU  that  is  proper  in  such  an  instrument  is  a  concise 
statement  of  facts  presenting  the  points  intended  to  be  relied  upon 
as  grounds  of  error,  or  simply  so  much  of  the  evidence  as  may 
appear  to  be  requisite  for  the  same  purpose.  That  is  all  that  the 
rights  of  the  defendant,  or  a  proper  administration  of  the  laws,  can 
possibly  require ;  and  what  is  added  beyond  that  only  tends  to 
embarrass  and  confuse  the  points  to  be  presented  by  withdrawing 
or  diverting  the  attention  of  the  court  from  their  consideration.  It 
is  a  mistake  to  suppose  that  the  excess  can  do  no  harm,  when  its 
separation  from  what  may  be  really  important  for  the  decision  of 
the  case  requires  the  consumption  of  time  that  ought  to  be  bestowed 
upon  the  substantial  points  in  controversy.  Cases  are  frequently, 
as  well  as  needlessly,  made  so  exceedingly  voluminous  as  to  render 
the  duty  of  sifting  out  the  important  from  the  unimportant  mat- 
ters contained  in  them  one  of  a  laborious  and  exhausting  character. 
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This  is  not  only  unnecessarily  expensive  to  the  parties,  but,  beyond 
that,  injurious  to  their  interests,  as  well  as  unjust  and  burdensome 
to  the  courts  required  to  examine  them.  In  order  to  avoid  sanc- 
tioning such  improprieties  in  practice,  it  becomes  necessary,  when- 
ever an  application  of  this  nature  is  made,  to  examine  the  matters 
proposed  to  be  added  to  the  bill  for  the  purpose  of  determining 
whether  they  actually  transpired,  and,  if  they  did,  whether  they  are 
proper  and  appropriate  for  the  support  of  any  legal  points  arising  upon 
the  trial.  It  is  not  intended  to  be  affirmed  that  the  court  can  enter 
upon  the  solution  of  the  inquiry  whether  a  particular  occurrence 
transpired  upon  the  trial  which  the  presiding  justice  may  have  rejected 
as  forming  no  part  of  the  proceeding,  for  that  is  necessarily  within 
the  province  of  the  justice  settling  the  case  or  bill  He  must  decide 
from  the  evidence  before  him  whether  disputed  evidence  was  given 
or  contested  exceptions  were  taken;  and  for  that  purpose  he  may 
hear  and  consider  the  affidavits  of  the  parties  and  their  counsel, 
inspect  their  notes,  as  well  as  his  own,  and  consult  his  own  recollec- 
tion, as  well  as  other  accessible  means  of  information,  for  the  pur- 
pose of  settling  the  controversy  between  the  parties  concerning 
what  may  have  actually  taken  place.  Beyond  that  it  does  not  seem 
practicable  to  extend  the  investigation.  Otherwise  there  would  be 
danger  of  protracting  the  litigation  indefinitely,  resulting  from  a 
single  controversy;  for,  if  the  fact  could  be  tried  by  way  of  man- 
damus, when  disputed,  whether  a  particular  exception  was  taken  or 
certain  evidence  was  given  during  the  progress  of  a  trial  had  in  a 
court  of  record,  it  could  only  be  done  under  the  constitution  and 
statutes  of  this  State,  as  other  disputed  facts  are  tried,  and  that  is 
by  jury.  2  R  S.  686,  §§  65,  66.  That  would  afford  an  oppor- 
tunity for  the  extension  of  litigation  that  has  never  yet  been  sanc- 
tioned. A  persistent  adversary,  aided  by  ingenious  and  persevering 
counsel,  might,  in  that  way,  prevent  parties  from  ever  reaching 
the  final  end  of  a  legal  controversy,  for,  if  such  a  proceeding 
could  be  taken  to  ascertain  what  occurred  upon  the  first  trial, 
the  same  thing  might  be  done  as  to  the  second,  or  any  suc- 
ceeding trial,  until  the  proceeding  might  be  rendered  endless  in  its 
character.  The  peace  of  the  community,  as  well  as  the  interests  of 
parties,  require  that  no  such  device  as  that  for  the  prolongation  of 
litigation  should  be  allowed  or  tolerated.  A  remedy  like  that  would 
prove  more  disastrous  than  any  of  the  misapprehensions  or  mistakes 
it  could  be  used  to  correct,  and  it  would  be  liable  to  involve  the 
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judges  of  courts  of  record  in  legal  controversies  concerning  their 
own  judicial  duties,  on  the  application  of  disappointed  or  malignant 
suitors,  to  such  an  extent  as  seriously  to  impair,  if  not  altogether 
destroy,  their  usefulness.  It  has  no  sanction  from  authority,  but 
beyond  that,  it  is  in  direct  conflict  with  the  conclusion  maintained 
by  well-considered,  as  well  as  long-sustained  expositions  of  the  law, 
exempting  judges  of  courts  of  record  from  actions  against  them  on 
account  of  their  judicial  action.  In  Oarnett  y.  Farrandy  6  Barn. 
&  Ores.  611,  Lord  TEiincEBDEK  declared  it  .to  be  "a  general  rule  of 
very  great  antiquity,  that  no  action  will  lie  against  a  judge  of  record 
for  any  matter  done  by  him  in  the  exercise  of  his  judicial  functions," 
and  ^'  this  freedom  from  action  and  question,  at  the  suit  of  an  in- 
dividual, is  given  by  the  law  to  the  judges,  not  so  much  for  their 
own  sake  as  for  the  sake  of  the  public,  and  for  the  advancement  of 
justice,  that,  being  free  from  actions,  they  may  be  free  in  thought 
and  Independent  in  judgment,  as  all  who  are  to  administer  justice 
ought  to  be."  Id.  625.  The  same  principle  was  just  as  broadly 
asserted  by  Chief  Justice  Db  Gbet  in  MiUer  v.  Seare,  2  W.  BL 1145, 
and  by  Chief  Justice  Eekt  in  Yates  v.  Larmng^  5  Johns.  282 ; 
Weaver  v.  Devendorf^  3  Denio,  117 ;  Voae  v.  Willardy  47  Barb.  320. 

What  transpired  upon  the  trial  must  therefore  be  ascertained  from 
what  the  justice  presiding  finds  to  be  the  truth.  His  determination 
after  hearing  the  parties  is  judicial,  and  must  be  conclusive  upon 
the  court  in  the  disposition  of  an  application  like  the  present  one. 
It  cannot  be  required  to  enter  upon  the  investigation  of  a  disputed 
question  of  fact,  but  simply  to  ascertain  what  are  the  undisputed 
or  conceded  facts,  and  after  determining  them,  to  conclude  whether 
the  bill  of  exceptions  should  properly  contain  a  statement  of  them, 
and  in  doing  so  this  court  can  neither  enlarge  nor  restrict  them. 
Its  simple  office  is  to  decide  whether  any  point  presented  by  the 
party  making  the  bill  requires  them  to  be  embodied  in  it  for  its 
proper  consideration  and  decision. 

The  most  important  respect  in  which  the  bill  of  exceptions,  in 
the  present  case,  is  claimed  to  be  defective,  relates  to  the  charge  of 
the  learned  justice  to  the  jury.  A  very  large  number  of  written 
propositions  were  presented  at  the  conclusion  of  the  evidence,  which 
the  court  was  asked  by  the  defendant's  counsel  to  instruct  the  jury 
to  be  the  law.  In  many  of  these  the  court  differed  from  the  de- 
fendant's counsel  in  the  charge  which  was  given  to  the  jury,  and  as 
that  was  concluded,  and  the  jury  was  about  to  retire  for  the  pUr- 
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pose  of  entering  upon  their  deliberations,  the  defendant's  counsel 
stated  that  they  excepted  for  the  defendant  to  each  refusal,  modifica- 
tion, or  departure,  which  had  been  made  in  the  charge  from  the 
propositions  submitted.  This  was  the  substance  of  the  action  of 
the  defendant's  counsel  upon  this  subject,  though  not,  perhaps,  ex- 
pressed in  the  terms  employed  by  them.  No  attempt  was  made  to 
except  to  particular  propositions  contained  in  the  charge,  and  relied 
upon  as  erroneous,  as  is  usually  done  upon  such  occasions.  Neither 
was  it  pointed  out  in  what  respect,  or  to  what  extent,  the  court  had 
refused  to  charge  the  defendant's  propositions,  or  where  they  had 
been  modified  or  departed  from.  To  determine  where  that  was  the 
case  would,  in  many  instances,  undoubtedly  proye  an  exceedingly 
difi&cult  matter,  for  what  one  person  would  consider  to  be  a  modifi- 
cation or  departure  would  be  regarded  by  others  as  presenting  no 
shade  even  of  difference. 

The  defendant's  counsel,  in  making  their  proposed  bill  of  excep- 
tions, have  added  a  specific  exception  to  what  they  deem  refusals, 
modifications  or  departures  regarding  their  propositions.  But 
whether  they  are  correct  in  these  positions  or  not,  this  court  has 
no  means  from  which  it  can  determine.  It  is  certain,  however, 
from  the  papers  presented  in  support  of  this  application,  that  the 
specific  exceptions,  as  they  are  now  proposed  to  be  added,  were  not 
taken  by  the  defendant's  counsel  upon  the  trial,  and  that  would  be 
reason  enough  for  excluding  them  from  the  bill.  Indeed,  very  great 
injustice  to  the  public  interests  might  be  done  by  adopting  any 
other  course  ;  for  if  specific  exceptions  are  now  allowed  to  be  stated 
to  whatever  may  be  claimed  to  be  refusals,  modifications  or  depart- 
ures in  the  charge,  points  may  be  presented  upon  the  argument  of 
the  case  which  might  have  been  explained,  changed,  or  altogether 
withdrawn,  if  they  had  beeb  at  the  time  brought  to  the  attention 
of  the  court  One  object  of  requiring  the  proposition  excepted  to 
to  be  stated  at  the  trial,  and  in  the  presence  of  the  jury,  is  to  afford  an 
opportunity  for  such  corrections.  If  the  correction  is  refused,  then 
a  distinct  subject  of  exception  is  at  once  presented,  concerning  which 
misunderstanding  will  be  rarely  found  to  exist.  But  no  such  op- 
portunity is  aftorded  by  so  general  an  exception  as  was  taken  upon 
the  trial  of  this  defendant  It  could  hardly  be  otherwise  than  that 
differences  of  opinion  would  exist  concerning  its  subdivision. 

In  the  settlement  of  the  bill  of  exceptions  the  court  has  disallowed 
the  distribution  proposed  to  be  made  of  the  exceptions,  and  this 
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court  has  no  reason  for  holding  that  there  is  any  thing  improper  in 
that  conclusion.  The  exception  has  been  allowed,  just  as  it  was 
presented  at  the  close  of  the  trial.  This  court  cannot  render  it  any 
more  specific,  without  requiring  the  learned  justice  to  insert  in  the 
bill  what  it  is  not  even  claimed  really  transpired.  If  it  did  so  it 
would  require  it  to  contain  what  was  not  true,  so  fisu:  as  this  general 
exception  would,  by  such  a  ruling,  be  changed  into  a  multitude  of 
specific  exceptions,  presenting  as  many  distinct  and  separate  prop- 
ositions, many  of  which  would  probably  have  been  explained  or 
changed  if  attention  had  been  directed  to  them  before  the  jury 
retired. 

The  exception  taken  to  what  was  said  concerning  the  McBride 
Davidson  bill,  which  was  stricken  out  of  the  charge,  appears  to  have 
been  allowed  to  remain  in  the  case,  in  another  place.  That  is  en- 
tirely sufficient  for  the  purposes  of  the  case.  One  statement  of  it  is 
just  as  effectual  as  though  it  were  repeated  on  every  page.  The 
justice  was  entirely  right  in  limiting  the  exception  to  a  single 
statement  of  it.  He  could  do  no  less  than  that  under  the  rule 
adopted  by  the  court.  That  provides  that:  "Exceptions  shall  only 
contain  so  much  of  the  evidence  as  may  be  necessary  to  present  the 
questions  of  law  upon  which  the  same  were  taken  on  the  trial,  and 
it  shall  be  the  duty  of  the  justice,  upon  settlement,  to  strike  out  all 
the  evidence  and  other  matters  which  shall  not  have  been  neces- 
sarily inserted."    Rule  36  of  Sup.  Gt 

The  principle  established  by  the  decisions  of  the  courts  is  equally 
explicit  They  hold  that  it  is  "not  only  unnecessary,  but  incon- 
venient to  load  a  bill  of  exceptions  with  extraneous  matters.  Every 
thing  is  so,  beyond  what  may  be  essential  to  present  the  naked 
point  of  law,  which  is  the  true  office  of  a  bill  of  exceptions.'^  Ex 
parte  Jones,  8  Cow.  123 ;  Denison  v.  Seymour y  5  Wend.  103 ;  Price 
V.  Powelly  3  N.  T.  322. 

Reasons  assigned  by  the  justice  presiding  at  the  trial  for  some  of 
the  decisions  made  were  excluded  from  the  bill  at  the  time  of  its 
settlement,  and  that  is  reiied  upon  as  improper  by  way  of  support- 
ing the  present  application,  but  as  they  formed  no  part  of  the 
propositions  decided  there  was  no  impropriety  in  rejecting  them. 
Legal  points  arising  during  the  trial  of  either  a  civil  or  criminal 
case  are  reviewed  upon  the  facts,  or  the  evidence  presenting  them, 
and  the  exceptions  by  which  they  are  reserved,  and  the  reasons 
leading  to  them  are  altogether  unimportant  for  that  purpose.    If 
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the  decision  be  right,  it  will  not  be  disturbed  because  unsound 
reasons  may  have  produced  it;  neither  will  it  be  sustained  when 
wrong,  even  though  the  best  of  reasons  may  have  been  given  for 
making  it  No  harm  was  done  the  defendant  by  rejecting  these 
reasons,  as  long  as  judgments  are  not  reversed  for  error  only  shown 
in  the  opinion  of  the  court  Laning  v.  N.  Y.  C.  R.  R.  Co.,  49 
N.  Y.  522. 

Two  jurors,  Owen  0.  Owens  and  James  W.  Hay,  were  called,  and, 
after  being  examined,  rejected  as  not  impartial,  and  certain  excep- 
tions taken  to  decisions  concerning  them  it  is  claimed  should  have 
been  retained  in  the  bill.  The  first  juror  was  challenged  for  prin- 
cipal cause  by  the  defendant's  counsel.  After  an  extended  examina- 
tion it  was  found  to  be  unsustained,  and  for  that  reason  overruled. 
To  the  decision  overruling  it  the  defendant's  counsel  excepted.  He 
was  then  challenged  to  the  favor  by  the  same  counsel,  and  after  a 
further  examination  had  been  had  for  the  purpose  of  sustaining  it^ 
that  challenge  was  withdrawn.  The  prosecution  then  renewed  the 
challenge  for  principal  cause,  which,  after  a  further  examination  of 
the  juror,  was  overruled.  Then  the  same  juror  was  challenged  to 
the  favor  by  the  prosecution,  and  in  support  of  the  challenge  it  was 
made  to  appear  that  he  was  on  friendly  and  familiar  relations  with 
Miller,  who  appeared  to  be  a  friend  of  the  defendant  The  court 
found  this  challenge  sustained,  and  then -reje%;ted  the  juror  because 
he  was  supposed  to  be  biased  in  favor  of  the  defendant,  and  the  de- 
fendant's counsel  excepted  to  the  decision.  This  decision  upon 
which  the  juror  was  rejected  rendered  those  previously  made  con- 
cerning him  entirely  unimportant  IVeeman  v.  People,  4  Denio,  9. 
It  became  immaterial  whether  the  decisions  made  upon  the  other 
challenges  were  correct  or  erroneous.  If  the  rights  of  the  defend- 
ant were  in  any  respect  prejudiced  by  the  disposition  made  of  this 
juror  the  wrong  was  exclusively  done  by  the  last  decision,  which 
was  dependent  upon  nothing  but  the  evidence  given  in  support  of 
the  last  challenge  made  by  the  prosecution.  That  evidence,  decision 
and  exception  were  allowed  to  remain  in  the  bill,  while  the  evidence, 
decision  and  exception  on  the  preceding  challenges  were  excluded 
from  it  This  was  certainly  right,  because  all  that  was  done  con- 
cerning the  juror  prior  to,  the  last  challenge  to  the  favor,  became 
inoperative  and  without  the  least  effect,  by  his  final  rejection  on 
that  challenge.  If  the  preceding  proceedings  concerning  the  juror 
had  remained  in  the  bill  no  advantage  whatever  could  have  been 


8  PIEST  DEPARTMENT, 

Matter  of  Tweed  v.  Darifl. 

deriyed  from  them  by  the  defendant  For  that  reason  it  was  the 
duty  of  the  justice  to  reject  them  as  he  did,  under  the  rule  and 
authorities  already  mentioned. 

The  other  juror,  Hay,  was  first  challenged  for  principal  cause  on 
the  part  of  the  defendant,  and  the  challenge  withdrawn  after  an 
examination  of  the  juror.  It  was  then  renewed  by  the  prosecution, 
and,  after  a  further  examination  of  the  juror,  oyerruled  by  the 
court  So  far  nothing  transpired  concerning  this  juror  which  the 
defendant  could  reasonably  claim  should  become  a  portion  of  his 
bill,  for  his  challenge  had  been  yoluntarily  withdrawn,  and  as  the 
decision  made  by  the  court  was  in  fiayor  of  the  juror's  competency 
and  against  the  prosecution,  the  defendant's  counsel  did  not,  and 
properly  could  not,  except  to  it 

But  after  that  decision  was  made  the  same  juror  was  challenged 
to  the  fayor  by  the  prosecution;  and  after  an  examination  made 
of  the  juror  in  support  of  that  challenge,  it  appeared  that  he 
probably  entertained  an  opinion  on  the  subject  of  the  defendant's 
guilt  or  innocence,  and  for  that  reason  he  was  held  incompetent, 
as  not  being  impartial,  by  the  court  The  challenge  to  the  fayor 
was,  in  other  words,  found  to  be  sustained,  and  the  defendant's 
counsel  excepted  to  that  decision.  The  proceedings  and  -decision 
upon  this  challenge  were  excluded  from  the  case,  and  properly  so, 
too,  because  the  point  which  could  be  made  upon  them,  if  the  de- 
cision was  erroneous,  is  more  clearly  presented  by  the  decision  re- 
jecting the  preceding  juror.  The  eyidence  concerning  the  partiality 
of  this  juror  was  much  more  decided  and  cogent  than  that  giyen 
from  which  it  was  held  that  Owens  was  incompetent  For  that 
reason,  if  the  defendant's  exception  can  be  maintained  as  to  the 
decision  rejecting  either  one  of  these  two  jurors,  that  is  more  likely 
to  be  the  case  as  to  Owens  than  as  to  Hay.  If  the  exception  taken 
to  the  decision  rejecting  Owens  cannot  be  sustained,  then  it  is  yery 
clear  that  the  exception  taken  as  to  Hay's  rejection  must  fail,  for 
much  the  stronger  case  was  made  against  his  impartiality.  No  in- 
justice can  possibly  result^  therefore,  from  the  exclusion  of  the  pro- 
ceedings and  eyidence  on  which  Hay  was  rejected.  No  good  reason 
existed  for  retaining  them  in  the  bill  as  long  as  the  point  inyolyed 
in  them  was  retained  and  presented  in  a  much  more  fayorable  shape 
for  the  defendant  by  what  transpired  under  the  challenge  on  which 
the  other  juror  was  set  aside.  An  exception  is  neyer  strengthened 
by  its  repetition  upon  the  same  substantial  state  of  facts.    A  single 
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statement  of  it  is  as  effectual  as  any  number  of  repetitions  bj  any 
possibility  can  be.  As  the  last  exception  could  not  possibly  aid  the 
defendant's  case,  it  was  the  duty  of  the  justice  to  strike  it  out  of 
the  bill,  with  all  the  evidence  relating  to  the  decision  to  which  it 
was  taken.  It  was  so  much  useless  material,  having  no  other  effect 
than  to  incumber  the  bill  as  long  as  the  same  point  designed  to  be 
presented  by  it  had  been  pre^rred  by  the  preceding  exception. 

This  substantially  disposes  of  the  positions  taken  in  support  of 
the  defendant's  application  against  the  learned  justice  before  whom 
he  was  tried ;  and  as  none  of  them  are  found  capable  of  being  law- 
fully maintained,  it  follows  that  the  motion  for  a  mandamus  must 
be  denied. 

Brady,  J.  The  rule  established  by  the  cases  upon  applications 
kindred  to  this  is  that  a  mandamus  will  be  ordered  commanding  a 
judge  to  sign  a  bill  of  exceptions,  but  not  to  settle  it  in  a  particular 
manner  when  there  is  a  dispute  as  to. the  incidents  of  the  trial. 
The  justice  who  presided  must  say  whether  or  not  an  exception  was 
taken  and  his  return  is  controlling,  at  least  until  further  proceed- 
ings. If  the  return  is  alleged  to  be  false,  the  suggested  remedy  is 
by  action.  People  y.  Judges  of  Washington,  1  Gaines,  611 ;  People 
V.  Judges  Westchester,  2  Johns.  Cas.  118 ;  Fish  v.  Weatherwax,  id. 
215 ;  8ikes  y.  Ransom,  6  Johns.  279  ;  People  y.  Sessions  (Wayne 
Co.),  16  How.  Pr.  393 ;  Tidd's  Pr.  703 ;  Delavan  y.  Boardman,  6 
Wend.  132,  but  whether  such  a  remedy  in  fact  exists,  quwe ;  see 
Weaver  y.  Devendorf,  3  Denio,  120. 

In  England,  according  to  TiAd,  supra,  if  the  altematiye  writ  con- 
tain the  surmise  of  an  exception  taken  and  overruled,  the  command 
is  to  sign  the  bill  quod  si  ita  est  (if  it  be  so) ;  but  if  the  judge 
returns  quodnon  ita  est  (it  is  not  so),  an  action  lies  at  the  instance 
of  the  aggrieved  party.  If  he  establish  the  falsity  of  the  return,  he 
recovers  damages  and  the  peremptory  mandamus  goes  forth,  because 
the  jury  have  declared  that  the  exception  was  taken. 

In  this  State,  in  one  case,  it  was  said  that  a  referee  would  be 
compelled  by  mandamus  to  settle  a  case,  and  to  settle  it  correctly 
{7%e  People  y.  Baker,  36  Barb.  105),  but  the  writ  was  not  issued 
owing  to  some  informality  in  the  proceedings.  The  decision  was 
made  at  a  special  term,  and  is  predicated  of  the  cases  in  1  Gaines,  6 
Johns,  and  5  Wend.,  supra  ;  but  an  examination  of  these  cases  shows 
that  the  proposition  asserted  is  not  warranted  by  them,  and  the 
Vol.  IV,N.  T.  Kep.  — 2 
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case  stande  alone.  I  have  not  found  any  case  in  which  it  has  been 
declared  that  a  mandamus  would  be  issued  against  a  judge  com- 
manding him  to  settle  a  bill  of  exception  in  a  particular  manner 
when  as  to  the  manner  there  was  a  dispute.  There  were  no  authori- 
ties to  that  effect  cited  on  the  argument.  In  this  matter  there  is  a 
dispute  as  to  the  correctness  of  the  bill,  as  passed  upon  by  the  pre- 
siding justice  in  reference  to  exceptions,  and  he  certifies  that  it  is 
correct,  although  having  directed  it  to  be  engrossed,  it  has  not  yet 
been  presented  for  his  signature.  There  seems  to  be  a  concession 
that  an  exception  was  taken  to  the  exclusion  of  the  juror  Hayes 
upon  a  challenge  to  the  favor,  but  the  presiding  justice  certifies 
that  he  was  excluded  for  mental  incompetency,  and  it  was  so  under- 
stood. Upon  a  careful  examination,  not  only  of  the  authorities,  but 
of  the  application,  I  have  arrived  at  the  conclusion,  for  the  reasons 
assigned,  and  those  presented  by  Justices  Daniels  and  West- 
BBOOK,  that  the  mandamus  asked  for  should  not  be  granted. 

Wbstbbook,  J.  Fully  concurring  in  the  opinions  expressed,  and 
conclusions  reached  by  my  associates,  I  desire  to  add  a  word  upon 
one  or  two  questions  presented  by  this  application. 

It  is  conceded  that  the  counsel  for  Mr.  Tweed  did  not,  upon  the 
trial,  call  the  attention  of  the  court  to  the  portions  of  the  charge 
to  which  they  desired  to  except,  but  contented  themselves  with 
taking  one  general  exception  to  each  and  every  point  of  the  charge 
which  was  inconsistent  with,  or  contrary  to,  all,  or  any  of  the 
requests  to  charge.  Under  the  exception  thus  taken,  they  claim 
the  right  to  pick  out  such  portions  of  the  charge  as  they  deem  to  be 
covered  by  the  general  exception,  and  present  a  specific  exception 
to  each.  Should  this  application  be  granted,  the  bill  of  exceptions 
would  not  be  true.  It  would  then  show  separate  and  specific 
exceptions  to  various  portions  of  the  charge,  when  none  were  in 
fact  taken  in  that  form,  and  when  it  is  conceded  that  only  a  single 
exception  was  taken,  in  fact,  though  intended  by  its  language  to 
cover  several  parts  thereof. 

As  the  office  of  the  bill  of  exceptions  is  to  present  the  exceptions 
taken,  and  no  other  or  different,  I  do  not  see  how  the  present 
motion  can  be  granted  without  a  departure  from  a  fundamental 
rule.  If,  as  is  claimed  by  the  counsel  for  Mr.  Tweed,  the  excep- 
tion, in  the  form  it  was  taken,  is  unreasonable,  I  do  not  see  how 
it  is  in  the  power  of  this  court  to  relieve  them  without  a  substitu- 
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tion  of  exceptions,  neyer  taken  upon  the  trial,  for  the  ones  actually 
presented.  This  would  be  so  clear  a  departure  from  precedent  and 
from  truth  as  to  be  unwarrantable.  Again,  if  the  exception,  in  the 
form  it  was  taken,  be  available,  it  ought  not  to  be  within  the  power 
of  the  court  before  which  the  cause  was  tried,  nor  of  this  court,  to 
limit  the  effect  of  the  exception  by  selecting  the  portions  of  the 
charge  to  which  it  is  applicable.  The  court  of  review  should  be 
allowed  to  determine  the  scope  and  effect  of  the  exception  pre- 
sented without  being  limited  and  controlled  in  its  judgment  by  the 
decision  of  any  subordinate  tribunal. 

In  regard  to  the  proceedings  had  upon  the  rejection  of  the  jurors, 
Owens  and  Hay,  it  may  not  be  improper  to  say  that  in  my  judg- 
ment there  would  have  been  no  error  if  every  thing  in  regard  to 
those  challenges  had  been  omitted.  Both  of  these  jurors  were 
found  to  be  incompetent,  and  as  long  as  the  defendant  was  tried 
by  twelve  others  who  were  competent,  we  do  not  see  that  the 
rejection  of  these  two,  conceding  their  competency,  could  have  in 
any  way  prejudiced  him.  A  different  question  would  be  presented 
if  an  incompetent  juror  had  been  pronounced  competent.  In  that 
event  it  could  readily  be  seen  that  the  rights  of  the  defendant  to  a 
trial  by  an  impartial  jury  had  been  infringed,  but  when  twelve 
unbiased  men  have  rendered  a  verdict  it  is  impossible  to  say  that 
the  exclusion  of  others,  equally  competent,  but  no  more  so,  has  pro- 
duced any  injury.  This  point  was  expressly  adjudged  in  the  third 
department,  in  the  case  of  Burk  and  others,  plaintiffs  in  error, 
against  The  People,  defendants  in  error ;  and  in  the  opinion  of  Pox- 
TEB,  J.,  delivered  in  that  case  upon  this  point,  I  fully  concur. 

Maiidamus  denied. 


De  Habt,  appellant,  v.  Hatch. 

Affldamts  to  be  used  an  matume — wTien  pereoTU  tnU  not  he  required  to  make. 

An  order  will  not  be  granted  nnder  section  401,  sabdiyision  7  of  the  Code, 
reqniring  a  person  to  appear  before  a  referee  and  make  an  affidavit  to  be 
used  in  an  ex  parte  motion ;  e.  g.,  a  motion  for  an  order  to  hold  to  bail. 

Appeal  from  an  order  vacating  an  order  appointing  a  referee  to 
take  the  affidavit  of  T.  T.  Johnson,  and  requiring  said  Johnson  to 
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appear  before  said  referee  aud  make  an  affidavit  pursuant  to  section 
401,  subdivision  7  of  the  Code,  to  be  used  by  the  plaintiff  in  pro- 
curing the  arrest  of  the  defendant  in  an  action  of  slander. 

0.  P.  BueU,  for  appellant 

Henry  8.  Bennett,  for  respondent. 

Daniels,  J.  The  application,  which  was  denied  by  the  order 
appealed  from,  was  for  an  order  requiring  the  respondent  to  appear 
and  make  an  affidavit  to  be  used  by  the  pli^intiff  in  procuring  an 
order  to  hold  the  defendant  to  bail  in  an  action  of  slander.  When 
an  order  of  arrest  is  obtained,  it  must  be  procured  from  a  judge  of 
the  court  in  which  the  action  is  brought,  or  from  a  county  judge. 
And  the  application  to  be  made  for  it  is  entirely  ex  parte  in  its 
character.  No  hearing  of  the  parties  is  required  or  provided  for, 
upon  snch  an  application.  But  the  judge  is  required  to  make  the 
order,  when  the  case  is  shown  to  be  one  of  those  mentioned  in  sec- 
tion 179,  and  it  appears  by  the  affidavit  produced,  that  a  sufficient 
cause  of  action  exists  and  a  proper  irndertaking  is  presented.  Code, 
§§  180, 181, 182.  The  application  for  such  an  order  is,  however,  a 
motion  as  that  term  is  generally  defined  by  chapter  8  of  the  Oode  of 
Procedure.  But  while  it  is  called  a  motion,  it  is  still  one  of  a  very 
informal  character.  This  chapter  contains  provisions  relating  to 
motions  made  for  ex  parte  orders,  including  orders  of  arrest  It 
also  contains  provisions  relating  to  motions  on  notice,  more  properly 
known  as  such,  as  the  term  was  used  before  the  Code,  and  to  a  very 
great  extent  has  been  used  since  that  time.  Motions  of  this  descrip- 
tion are  often  important  in  the  interests  they  affect,  and  the  points 
on  which  they  are  decided.  And  it  is  to  furnish  evidence  for  their 
proper  disposition  that  the  provision  was  enacted,  by  which  persons 
may  be  compelled  to  supply  their  affidavits  to  the  party  making  or 
opposing  them,  after  they  have  refused  to  make  them  voluntarily. 
This  provision  has  no  application  to  a  motion  made  before  a  judge 
for  a  mere  ex  parte  order.  It  is  confined  in  terms  to  motions  made 
in  a  court  of  record,  as  distinguished  from  applications  to  a  judge. 
The  order  requiring  the  affidavit  to  be  made  can  only  be  obtained 
when  the  party  applying  for  it  intends  to  make  or  oppose  a  motion 
in  a  "  court  of  record."  These  are  the  terms  used  to  define  the  cases 
in  which  the  order  is  allowed  to  be  made     Code,  §  401,  sub.  7. 
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And  they  do  not  include  an  application  made  for  an  ex  parte  order 
to  a  judge,  for  that  is  not  a  motion  made  in  a  court  of  record.  The 
affidayit  presented  for  the  order  to  examine  the  witness  in  the 
present  instance  did  not  show  a  case  within  the  import  of  these 
terms.  For  that  reason,  the  order  appealed  from,  was  properly  made, 
and  it  should  be  affirmed,  with  costs. 

Dayis,  p.  J.,  and  Brady,  J.,  concurred. 

Ord$r  affirmed. 


EisiiBY  V,  Ikdiakapolis,  BLOOMiKOToiir  AKD  Westbek  Eail- 

BOAD  Company,  appellant 

BemawU  of  eauM  to  Federal  court — Agency — corporations  not  liable  on  un- 
a/uthorked  contracU  of  president -^eontracts  by  officers  for  iheii/r  otcn  benefit. 

An  application  by  a  corporation  for  the  removal  of  a  oanse  from  a  State  to  a 
Federal  court  must  show  that  the  parties  were  dtiarans  of  different  States  at 
the  time  the  action  was  commenced. 

The  president  of  a  railroad  company  entered  into  a  contract  with  the  plaintiff 
tlukt  the  company  would  pay  him  a  certain  sum  for  procuring  contractors  to 
enter  into  a  contract  to  construct  and  equip  its  road.  He  procured  such  con- 
tractors. The  charter  of  the  company  gave  the  control  of  its  affairs  to  a 
board  of  directors,  but  did  not,  nor  did  the  by-laws,  authorize  the  president 
to  bind  the  company  by  his  contracts.  The  president  was  not  authorized  by 
the  directors  to  make  the  contract,  nor  had  they  any  knowledge  of  it.  Held, 
that  the  company  was  not  liable  on  the  contract. 

The  president  of  a  railroad  company  made  a  contract  with  contractors  for  the 
construction  of  the  road  for  the  sum  of  $5,000  per  mile,  to  be  paid  in  bonds, 
but  afterward  agreed  to  increase  the  amount  to  $6,600  per  mile  in  considera- 
tion that  the  additional  $1,500  be  divided  between  the  contractors,  the  pres- 
ident and  the  plaintiff.  The  $1,500  per  mile  was  to  be  paid  the  contractors 
by  the  company  when  they  had  laid  the  iron.  The  directors  of  the  company 
ratified  the  contract,  but  without  any  knowledge  of  the  agreement  as  to  the 
division  of  the  $1,500.  The  contractors  gave  an  order  on  the  company  in 
favor  of  the  plaintiff  for  his  share  of  the  bonds  under  the  agreement  as  to  the 
division,  in  terms  payable  out  of  the  $1,500  per  mile ;  which  order  the  com- 
pany accepted.  Afterward,  and  before  the  iron  was  laid,  the  contractors 
assigned  their  contract  to  the  president  of  the  road,  who  completed  it.  In 
an  action  by  the  plaintiff  to  recover  the  bonds  junder  the  order,  TuHd,  (1)  that 
the  company  was  not  liable,  since  the  $1,500  per  mile,  against  which  the 
order  was  drawn,  was  not  payable  until  the  contractors  had  laid  the  iron, 
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which  they  had  not  done;  and,  (2)  that  the  assignment  to  the  president 
inared  to  the  benefit  of  the  company,  and  that  in  completing  the  contract  the 
president  acted  as  trustee  for  the  company. 

Appeal  from  a  judgment  entered  in  favor  of  plaintiff,  on  the 
report  of  a  referee. 

The  action  was  brought  by  John  E.  Risley  against  the  Indian- 
apolis, Bloomington  &  Western  Railway  Company  to  recoyer  the 
sum  of  150,000,  and  also  the  value  of  certain  bonds. 

The  defendant  company  was  a  consolidation,  duly  made  according 
to  law,  in  1869,  of  the  Danville,  Urbana,  Bloomington  &  Pekin 
Railroad  Company,  and  the  Indianapolis,  Crawfordville  &  Danville 
Railroad  Company.  By  the  act  of  consolidation  the  defendant  com- 
pany assumed  all  the  liabilities  of  the  constituent  roads. 

It  appeared  from  plaintiff's  case  that  in  1867  he  entered  into  a 
contract  with  Clark  R  Griggs,  who  was  at  that  time  president  of 
the  Danville,  ITrbana,  efcc.,  railroad  company,  wherein  it  was  stipu- 
lated that  the  company  would  pay  plaintiff  the  sum  of  $50,000  pro-  . 
vided  he  would  procure  contractors  who  should  enter  into  a  contract 
to  construct  and  equip  its  road,  and  that  he  did  procure  such  con- 
tractors. One  Samuel  C.  Wilson,  who  was  president  of  the  Indian- 
apolis, Crawfordville,  etc.,  railroad  company,  and  a  director  in  the 
corporation  of  which  Origgs  was  president,  conducted  the  negotia- 
tions between  Griggs  and  plaintiff. 

It  further  appeared  that  after  plaintiff  had  secured  the  contract- 
ors, the  said  Griggs,  as  president  of  said  railroad,  entered  into  a 
contract  with  them  to  construct  and  equip  the  road  for  the  sum  of 
$5,000  per  mile,  to  be  paid  in  county,  city  and  town  bonds ;  and 
that  the  said  Griggs  afterward  agreed  to  increase  the  amount  to 
$6,500  per  mile  on  condition  that  the  contractors  would  divide  the 
excess  over  $5,000  with  himself,  the  plaintiff  and  said  Wilson.  By 
the  terms  of  the  contract  the  $1,500  per  mile  was  not  to  be  paid 
until  the  contractors  had  laid  the  iron.  This  contract  was  ratified 
by  the  board  of  managers  of  said  railroad,  but  without  knowledge 
of  the  private  agreement  as  to  the  division  of  the  $1,500.  The  con- 
tractors thereupon  gave  to  the  plaintiff,  as  well  as  to  Griggs  and 
Wilson,  an  order  on  the  company  for  $10,000  in  bonds,  being  his 
part  of  the  spoils  under  the  agreement  as  to  the  division.  The  order 
was  in  terms  payable  out  of  the  last  $1,500  per  mile.  This  order  was 
accepted  by  the  company,  and  to  recover  the  value  of  these  bonds  is 
a  part  of  the  relief  demanded.    The  contractors,  after  partly  fulfill- 
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ing  their  contract,  assigned  it  to  the  said  Griggs,  then  president  of 
said  road,  who  completed  the  road. 

The  defendants  denied  the  authority  of  said  Griggs  to  bind  the 
company  by  his  contract  with  plaintiff,  and  also  denied  their  liabil- 
ity for  the  bonds. 

The  referee  reported  in  favor  of  the  plaintiff  on  both  claims,  and 
a  judgment  was  entered  thereon. 

Edmund  Wet7nare,  for  appellant 

James  Clark,  for  respondent,  cited  as  to  the  validity  of  the  con- 
tract, Supervisors  v.  Schenck,  6  Wall.  772 ;  Knoz  County  v.  Aspin- 
wall,  21  How.  (TJ.  S.)  539 ;  Oelpcke  v.  City  of  Dubuque,  1  Wall.  203  ; 
BissellY.  City  of  Jeffersonville,  24  How.  (U.  S.)  288;  Pratt  v.  Hud- 
son River  R.  R,  Co.,  21  N.  Y.  305 ;  Farmers  £  Mechanics^  Bank  v. 
Drover^  Bank,  16  id.  125:  Wetland  Canal  Co.  v.  Hathaway,  8 
Wend.  480. 

Daiuels,  J.  The  application  for  the  removal  of  the  cause  into 
the  circuit  court  of  the  United  States  was  properly  denitKi,  oe- 
cause  it  was  not  shown  by  the  petition  that  the  parties  were  citi- 
zens of  different  States  at  the  time  when  the  action  was  com- 
menced, and  the  defendant,  being  a  corporation,  was  not  entitled  to 
such  removal  upon  any  other  ground.  Holden  v.  Putnam  Fire 
Ins.  Co^  46  N.  Y.  1 ;  Plehner  v.  Phmnix  Ins.  Co.,  6  Lans.  411 , 
Cooke  V.  State  National  Bank  of  Boston,  52  N.  Y.  96. 

The  contract^  on  which  the  decision  of  the  referee  allowed  the 
plaintiff  to  recover  the  judgment  appealed  from,  was  made  with 
the  president  of  the  Danville,  IJrbana,  Bloomington,  and  Pekin 
Bailroad  Company,  a  railroad  corporation  at  that  time  existing 
under  the  laws  of  the  State  of  Illinois.  This  contract,  as  it  was 
found  to  be  proven  by  the  evidence,  was  made  on  or  about  the  15th 
day  of  July,  1867.  It  stipulated  for  the  payment,  by  the  com- 
pany to  the  plaintiff,  of  the  sum  of  $50,000,  for  procuring  contract- 
ors, who  entered  into  a  contract  to  construct  and  equip  its  railroad. 
At  the  same  time,  an  order  was  drawn  upon  the  president  of  the 
company  by  the  contractors,  in  the  plaintiff's  favor,  for  county,  city 
and  township  bonds,  amounting  to  the  sum  of  $36,666.66,  bearing 
ten  per  cent  interest,  and  accepted  by  the  president,  which  the 
referee  found  was  delivered  to  the  plaintiff  as  security  for  the 
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payment  of  the  amount  claimed  to  be  due  him  under  the  agree- 
ment. 

The  company  made  default  in  the  payment  of  the  bonds,  upon 
the  order,  and  the  judgment  was  directed  for  that  default  as  well 
as  the  non-performance  of  the  contract  But  the  whole  amount  of 
the  recovery  does  not  exceed  the  sum  unpaid  upon  the  order.  If 
the  judgment  can  be  sustained  on  either  demand,  it  ib  right  and 
must  be  affirmed. 

The  defendant,  which,  by  the  consolidation  of  the  railroad  com- 
pany named  and  another  haying  its  terminus  at  the  same  place, 
succeeded  to  all  the  rights  and  assumed  all  the  liabilities  of  those 
two  companies,  claims,  in  support  of  the  present  appeal,  that  it  can 
be  sustained  upon  neither  ground,  for  the  reasons  which  will  now 
be  considered. 

The  president,  with  whom  the  contract  for  the  payment  of  the 
plaintiff  was  made,  had  no  special  or  direct  authority  from  his 
company  to  enter  into  an  agreement  of  that  kind.  And  no 
evidence  was  given,  from  which  it  could  be  inferred  by  the  plaintiff 
that  the  company,  whose  officer  he  was,  had  either  held  him  out, 
or  permitted  him  to  represent  himself,  as  having  authority  of  that 
kind. 

Th»  circumstance  that  he  was  president  of  the  company  was  not 
of  itself  evidence  of  the  existence  of  such  authority,  for  it  does  not 
ordinarily  appertain  to  the  duties  of  persons  acting  in  that  capacity. 
He  was  at  most  the  agent  of  the  company,  created  and  existing 
under  a  special  legislative  act  defining  the  rights  and  privileges  of 
the  body,  and  the  manner  in  which  they  should  be  enjoyed.  This, 
the  plaintiff  is  to  be  regarded  as  knowing.  For  all  persons,  dealing 
with  the  officers  or  agents  of  corporations,  are  bound  to  know  that 
they  act  either  under  its  charter  or  by-laws,  or  the  usages  which 
may  be  shown  to  exist,  defining  the  extent  of  their  authority. 
They  must,  in  doubtful  cases,  acquaint  themselves  with  the  extent 
of  that  authority,  or  otherwise  submit  to  the  consequences  resulting 
from  their  omission  to  do  that.  Angell  &  Ames  on  Corp.  (4th  ed.), 
§§  291,  297 ;  North  River  Bank  v.  Aymar,  3  Hill,  262 ;  Mechanic^ 
Bank  v.  Nm  York  A  New  Haven  B.  R.  Co.,  13  N.  Y.  599,  631, 634 ; 
McGullough  v.  MosSj  5  Denio,  567 ;  Adriance  v.  Roome,  52  Barb. 
399 ;  Ddbney  v.  Stevens,  40  How.  341,  345,  346. 

The  charter  of  the  company  gave  the  immediate  government  and 
direction  of  its  affairs  to  a  board  of  thirteen  directors,  having  power 
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to  elect  one  of  their  number  president,  a  majority  of  whom  consti- 
tuted a  quorum  for  the  transaction  of  business.  But  it  conferred 
no  authority  on  the  person  who  should  be  elected  president,  to  bind 
the  company  by  his  contracts.  His  power,  in  that  respect,  appears 
to  haye  been  defined  exclusirely  by  the  by-laws  enacted  by  the  com- 
pany, and  it  was  restricted  to  the  management  of  all  negotiations 
with  other  corporations,  companies  or  individuals,  touching  their 
mutual  interests  and  the  claims  of 'either  party  on  the  other,  and 
to  entering  into  or  concluding  all  such  agreements  or  contracts, 
with  any  of  such  parties  as  should  be  approved  by  the  board  of  the 
executive  committee.  This  entirely  withheld  the  power  to  make 
contracts  binding  on  the  company,  unless  the  approval  of  the 
executive  committee  was  first  obtained  for  that  purpose.  And  it 
deprived  him  of  the  power  of  entering  into  the  agreement  which 
the  referee,  upon  sufficient  evidence,  has  found  was  mode  by  him 
with  the  plaintiff  for  the  payment  of  the  150,000. 

The  case  of  Merchantf?  Bank  v.  State  Bank,  10  Wall.  604,  was  relied 
upon  as  sustaining  the  validity  of  all  contracts  entered  into  by  offi- 
cers of  corporations.  But  it  clearly  could  not  have  been  intended  by 
that  decision,  to  sanction  so  broad  an  extension  of  the  law  affecting 
transactions  of  this  description.  Very  broad  propositions,  it  must  be 
confessed,  were  stated  in  the  opinion,  but  perhaps  none  too  much  so 
for  the  facts  and  evidence  in  the  case  which  the  court  then  decided. 
The  one  chiefly  relied  upon  to  sustain  the  contract  in  this  case 
states  the  law  to  be,  ^^  that  where  a  party  deals  with  a  corporation 
in  good  faith,  the  transaction  not  being  ultra  vires,  and  he  is 
unaware  of  any  defect  of  authority  or  other  irregularity  on  the  part 
of  those  acting  for  the  corporation,  and  there  is  nothing  to  excite 
suspicion  of  such  defect  or  irregularity,  the  corporation  is  bound  by 
the  contract,  although  such  defect  or  irregularity  in  fact  exists." 
Id.  644.  But  even  this  does  not  extend  as  far  as  the  purposes  of  the 
plaintiff's  case  require,  in  order  to  sustain  his  recovery,  for  the 
president  of  the  company  was  not  invested  with  a  defective  or 
irregular  authority  to  bind  the  company  by  his  contracts.  He 
had  no  authority  whatever  for  that  purpose.  And  where  that  is 
the  case,  and  the  officer  has  not  been  permitted  to  act  as  though 
he  had  the  authority,  there  is  nothing  in  that  decision  holding  that 
he  can  bind  the  company. 

But  this  proposition  is  inapplicable  to  the  present  case,  because 
there  was  a  circumstance  brought  to  the  plaintiff's  knowledge, 
Vol.  IV,  N.  Y.  Rep.— 3 
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according  to  bis  own  evidence,  which  ought  to  have  excited  liis 
suspicions  that  the  president  had  no  power  to  bind  the  company 
by  the  agreement;  for  he  says  that  Origgs,  the  president,  and 
Wilson,  one  of  the  directors  acting  with  him,  had  not  brought 
with  them  proper  evidence  of  their  authority  to  contract  for  the 
building  of  this  and  the  other  road,  and  it  was  decided  that  the 
execution  of  the  contract  should  be  adjourned  over  for  them  to  go 
home,  convene  their  boards  of  directors,  and  get  them  to  do  what- 
ever was  necessary  to  be  done  about  the  contract  for  building  the 
roads.  If  they  could  not,  for  want  of  power,  enter  into  contracts 
for  the  construction  of  the  road,  which  was  a  substantial  part  of 
what  the  corporation  was  created  to  do,  it  is  difficult  to  see  how  it 
could,  with  any  propriety,  be  assumed  that  the  power  existed  with- 
out any  action  of  the  board,  which  would  authorize  the  president 
to  make  the  contract  with  the  plaintiff  upon  which  he  has  been 
allowed  to  recover. 

The  fact  that  the  president  could  not,  without  specific  authority, 
bind  the  company  by  one  agreement,  should  have  been  accepted 
as  quite  conclusive  evidence  of  the  same  want  of  authority  to  ren- 
der the  other  obligatory  upon  it  One  was  a  fair  inference  from 
the  other.  And  the  plaintiff  should  be  strictly  held  to  all  its  legal 
consequences,  because,  as  a  lawyer,  he  may  be  deemed  to  be  familiar 
with  all  legal  rules  applicable  to  his  case. 

The  plaintiff,  however,  insists  that  the  making  of  the  contract 
for  the  construction  of  the  road,  and  with  the  authority  afterward 
conferred  for  that  purpose  by  the  company,  in  effect  adopted  and 
ratified  the  agreement  which  the  president  made  with  him  for  the 
payment  of  the  $50,000.  But  that  cannot  be  so,  because  there  was 
nothing  in  the  agreement  made  for  building  the  road,  by  which 
even  the  existence  of  the  one  made  with  him  was  assumed.  It  in 
no  way  entered  into  the  agreement  for  the  construction  of  the  road, 
and  was  not  brought  to  the  notice  of  the  board  of  directors  in  any 
way  whatever,  and  they  cannot,  with  any  propriety,  be  held  to 
have  adopted  or  ratified,  by  that  act,  another  of  an  entirely  different 
nature,  which  they  knew  nothing  about 

The  fact  that  it  was  brought  to  Wilson's  notice,  at  the  time  when 
the  agreement  with  the  plaintiff  was  made,  was  not  notice  to  the 
company,  or  the  board  of  directors,  for  any  such  purpose.  The 
board  was  the  body  which  acted,  and  no  notice  was  given  to  it  of 
the  president's  attempt  to  bind  the  company  for  the  payment  of  the 
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money  to  the  plaintiff.  Before  one  act  can  be  accepted  as  the  rati- 
fication or  confirmation  of  another,  the  party  acting  must  have  some 
knowledge  or  information,  at  least,  of  its  existence.  Brass  v.  Worthy 
40  Barb.  648  ;  Hays  v.  Stones  7  Hill,  128, 131, 132 ;  Keeler  v.  Salis- 
bury,  33  N.  Y.  648 ;  Smith  t.  Tracy,  36  id.  79. 

Another  circumstance  relied  upon  as  a  ratification  of  the  act,  by 
which  the  agreement  with  the  plaintiff  was  made,  is  the  admission 
contained  in  the  answer,  that  the  order  received  by  him  was 
accepted  by  the  company.  But  this  admission  is  not  sufficient  for 
that  purpose,  because  it  in  no  way  concedes  that  the  order  had  any 
connection  with  the  agreement. 

It  is  not  admitted  that  the  order  was  drawn,  accepted  or  received 
to  secure  the  performance  of  the  agreement,  or  that  it  had  any  rela- 
tion whatever  to  it,  or  that  the  company  knew  any  thing  of  it  The 
admission  is  that  it  promised,  at  the  request  of  the  contractors,  to 
deliver  the  plaintiff  the  bonds,  provided  they  became  entitled  to 
them  by  the  performance  of  their  contract;  certainly  no  ratification 
of  the  agreement  with  the  plaintiff  can  be  inferred  from  such  a 
promise.  And  there  is  nothing  in  the  evidence  extending  its  effect 
in  that  respect 

The  order  was  drawn  by  the  contractors  who  agreed  to  build  the 
railroad,  and  it  requested  and  directed  the  delivery  to  the  plaintiff 
of  a  portion  of  the  bonds  which  they  were,  by  their  contract,  to 
receive  by  way  of  compensation  for  what  they  were  to  do  in  its 
performance. 

It  indicated  a  payment  by  them  upon  some  obligation  they  had 
incurred  to  the  plaintiff,  instead  of  the  securing  or  settlement  of  a 
demand  existing. in  favor  of  the  plaintiff  against  the  railroad 
company. 

Neither  by  the  import  or  terms  of  the  order  could  the  company 
have  inferred  from  it  that  it  was  given  or  accepted  to  secure  any 
debt  the  plaintiff  claimed  to  have  against  the  company.  And  for 
that  reason,  as  long  as  the  company  or  its  board  of  directors  had 
no  notice  that  it  was  to  be  held  by  the  plaintiff  as  security  for  the 
payment  of  his  demand^  its  acceptance  or  the  promise  admitted  in 
the  answer  constituted  no  ratification  or  confirmation  of  that 
demand. 

The  circumstances  under  which  the  order  seems  to  have  origi- 
nated exclude  the  presumption  that  notice  of  its  purpose  or  use 
could  have  been  given  to  the  board  of  directors^ 
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Wilson,  who  aided  the  plaintiff  in  procuring  the  contractors  who 
were  to  build  the  road,  and  received  an  order  himself  for  110^000 
of  the  county,  city  and  town  bonds,  and  who  evidently  had  no 
motive  to  misrepresent  the  facts,  was  sworn  and  examined  as  a  wit- 
ness on  his  behalf.  And  in  the  course  of  his  evidence  he  stated 
that  the  contractors  agreed  at  first  to  build  the  railroad  for  $5,000 
per  mile,  in  county,  city  and  town  bonds,  in  addition  to  the  other 
compensation  it  was  agreed  they  should  receive.  And  after  that, 
without  making  any  reduction  in  the  other  amount,  the  payment 
in  those  bonds  was  increased  to  $6,500  per  mile.  This,  he  said, 
was  done  at  the  instance  of  Clark  R  Origgs,  who  was  president  of 
the  company.  And  the  object  was  to  charge  the  excess  upon  the 
company  for  building  its  road,  and  through  the  contractors  to 
divide  that  excess  between  himself,  Wilson,  a  director  and  presi- 
dent of  the  other  railroad  company,  the  plaintiff,  and  the  con- 
tractors. 

And  he  stated  that  the  division  was  so  far  made,  at  that  time,  as  to 
have  orders  drawn  for  $120,000,  in  round  numbers,  by  the  contract- 
ors, one  being  in  his  own  f^vor  for  $10,000,  and  the  residue  for 
equal  amounts,  one  in  favor  of  the  president  of  the  company,  another 
in  favor  of  Wilson,  one  of  its  directors,  and  the  other  in  favor  of 
the  plaintiff.  And  these  orders  were  then  accepted  by  Mr.  Griggs, 
and  delivered  to  the  persons  who  were  to  receive  them,  he  receiving 
the  one  intended  for  himself. 

This  witness  was  corroborated  in  this  statement  by  the  evidence 
of  the  defendant's  witness,  Alton,  who  was  one  of  the  contractors. 

For  he  says  that  the  price  in  bonds  was  first  fixed  at  $5,000  per 
mile  for  building  the  road,  and  afterward  advanced,  on  the  contract- 
ors learning  that  the  work  would  probably  prove  more  expensive  , 
than  at  first  it  was  supposed  to  be,  so  that  they  should  receive  $200 
or  $300  more  per  mile  in  bonds.  Then  he  said  that  Griggs  said 
they  could  raise  $6,500  per  mile ;  that  he  understood  how  much 
the  contractors  were  to  have  net,  and  that  they  were  to  pay  a  certain 
amount  for  himself,  the  plaintiff  and  others,  of  the  bonds,  as  a  com- 
mission or  brokerage ;  and  that  it  was  arranged  between  Griggs, 
Wilson  and  Bisley,  that  a  certain  portion  was  to  be  allowed  to  them. 

He  then  added  that  he  was  very  confident  that  in  the  arrangement 
he  had  with  Griggs,  it  was  not  spoken  of  until  it  was  arranged 
between  them  how  it  was  to  be  divided.  To  carry  it  out,  he  stated 
that  an  order  was  first  drawn  for  the  entire  $120,000,  and  accepted 
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by  Griggs.  Bat  that  was  afterward  divided  into  the  four  orders 
mentioned  by  Wilson,  so  that  each  conld  have  his  own  share  at  once, 
without  being  at  all  dependent  upon  the  honor  which  is  supposed 
to  exist  in  such  cases,  but,  neyertheless,  has  sometimes  proved  to  be 
disregaided.  The  circumstances  very  decidedly  sustain  the  proba- 
bilities of  these  statements.  For  the  orders  were  all  made  out  by 
the  plaintiff,  signed  by  the  contractors,  accepted  by  Origgs,  and  dis- 
tributed in  the  manner  mentioned  at  the  time  when  the  contract 
was  entered  into. 

The  plaintiff,  though  afterward  on  the  stand  as  a  witness,  made 
no  attempt  to  deny  these  statements,  but  simply  left  the  case  upon 
his  former  evidence,  in  which  he  said  that  he  did  not  know  whether 
the  contractors  received  any  consideration  for  drawing  these  orders ; 
and  Griggs,  while  he  denies  being  a  party  to  any  such  arrangement, 
still  admits  that  the  orders  were  drawn,  accepted  and  divided  as  the 
others  stated  they  were,  and  that  he  received  one  for  between  136,000 
and  $37,000.  He  also  says  that  he  did  not  inform  the  board  of 
directors  that  he  had  received  such  an  order,  neither  was  the  counsel 
of  the  company,  who  was  with  him  in  the  city  attending  to  the 
completion  of  the  contract  to  build  the  road,  informed  of  it,  or  of 
the  arrangement  made  for  this  division  of  $120,000  of  the  bonds. 

In  view  of  the  great  improbability  that  the  contractors  would 
voluntarily  have  proposed  to  give  away  so  large  a  portion  of  their 
compensation,  if  it  had  ever  been  designed  that  they  should  receive 
it  as  such,  and  the  reasons  which  must  have  operated  upon  Mr. 
Griggs,  by  way  of  inducing  him  to  deny  his  complicity  in  this  piece 
of  inexcusable  knavery,  the  direct  evidence  of  the  two  witnesses, 
swearing  to  the  contrary,  and  the  inherent  probability  of  the  truth 
of  their  statement^,  no  reliance  can  be  placed  upon  his  denial. 

The  whole  weight  of  the  case  is  against  him  on  this  subject,  and 
it  must  be  concluded  that,  for  a  consideration  he  provided  the  con- 
tractors with,  he  enabled  them  to  compensate  himself  and  Wilson 
for  a  shameless  violation  of  the  duties  which  the  confiding  stock- 
holders and  directors  had  intrusted  them  with  performing.  After 
being  implicated  in  that  misconduct,  no  reason  could  exist  for  sup- 
posing that  he  would  so  far  explain  the  matter  to  the  board  of 
directors  as  to  secure  any  action  of  theirs  amounting  to  a  ratifica- 
tion of  that  portion  of  the  transaction  in  which  the  plaintiff  was 
allowed  even  the  appearance  of  profiting.  And,  certainly,  his  own 
acceptance  of  the  orders  as  president  of  the  company  could  be 
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attendjed  with  no  such  result  For  as  long  as  he  had  no  aathority 
to  make  the  agreement  to  pay  the  plaintiff  the  $50,000  for  procuring 
the  contractors,  he  was  equally  without  authority  to  bind  the  com- 
pany by  a  ratification  of  it    Marsh  t.  Fulton  County y  10  Wall.  676. 

The  remaining  question  in  the  case  is,  whether  the  company  was 
shown  to  be  liable  to  the  plaintiff  upon  its  admitted  promise  to  pay 
the  bonds  on  the  order.  The  answer  denies  that  liability.  By  the 
contract,  the  $1,500  per  mile,  which  was  added  to  the  first  amount 
which  the  contractors  were  to  receive  in  bonds,  did  not  become  pay- 
able until  the  ties  and  iron  were  laid  upon  the  road.  And  the 
bonds,  payable  by  the  terms  of  the  order,  were  to  be  paid  "  out  of 
the  $1,500  per  mile,''  which,  pursuant  to  the  contract,  ''was  to 
become  due  and  payable  to  the  contractors  upon  laying  the  iron  on 
the  railroad." 

This  order,  with  its  acceptance,  was  conditional  upon  the  per- 
formance of  the  contractors,  extending  so  far  as  to  lay  the  ties  and 
iron  upon  the  road.  It  was  for  the  payment  of  the  amount  men- 
tioned in  it,  out  of  the  sum  to  become  due  and  payable  to  the  con- 
tractors who  drew  it,  when  they  laid  the  iron  upon  the  road. 

That,  the  proof  showed,  they  Beyer  did.  And  the  amount,  stipu- 
lated for  that  service,  accordingly,  was  never  earned  by  them. 

Soon  after  they  took  the  contract,  they  failed  in  its  performance, 
and  surrendered  and  assigned  it  to  Mr.  Origgs,  the  president  of  the 
company,  and  he  afterward  went  on  and  performed  it  This  per- 
formance was  not  made  in  their  interest,  or  for  their  account,  but 
entirely  independently  of  them,  and  for  his  own  benefit,  so  far  as 
that  could  be  done  by  him  as  an  officer  of  the  company  whose 
interests  he  was  bound  to  promote  and  protect. 

They  were  not  entitled  to  any  part  of  the  compensation  earned 
by  this  performance,  and  the  plaintiff,  as  their  assignee  under  the 
order,  stood  in  no  better  situation.  For  he  was  only  to  receive, 
according  to  the  terms  of  the  order,  a  portion  of  what  should 
become  due  and  payable  to  the  contractors,  pursuant  to  their  con- 
tract, when  the  iron  should  be  laid  upon  the  track.  And,  as 
nothing  ever  did  become  due  or  payable  to  them  for  that,  on 
account  of  their  failure  to  perform,  or  to  procure  the  performance 
by  any  other  person  in  their  behalf,  the  plaintiff  has  no  valid  claim 
against  the  company  under  the  terms  of  the  orders  received  by  him. 

And  besides  that,  as  the  assignment  of  the  contract  was  made  to 
the  president  of  the  company,  and  he  afterward  constructed  the 
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railroad  under  it,  while  occupying  that  position,  he  did  it  substan- 
tially as  the  company,  and  not  as  the  contractors'  assignee ;  what 
he  did,  was  a  trustee  for  the  company  and  its  stockholders.  Butts 
V.  Wood,  37  N.  Y.  317 ;  Coleman  t.  Second  Avenue  Railroad  Co.,  38 
id.  201 ;  Ogden  v.  Murray,  39  id.  202. 

They,  and  not  he,  were  entitled  to  the  profit  of  what  he  did  while 
acting  as  a  director  of  the  company,  and  the  president  of  its 
directors.  And  it  can  make  no  difference  in  the  plaintiff's  favor  if 
this  officer,  in  the  end,  so  far  sacrificed  his  duties  to  his  interests  as 
to  secure  from  the  company,  for  what  he  did,  the  unlawful  stipend 
of  bonds,  put  into  the  contract,  at  his  instigation,  and  in  part  for 
his  profit  For  the  plaintiff  has  shown  no  title  to  them,  and  no 
right  to  require  compensation  for  the  amount  of  his  order  from  the 
company. 

He  may  be  entitled  to  a  reasonable  compensation  for  his  services 
and  advice  in  aiding  the  president  of  the  company,  as  his  counsel, 
in  making  the  contract  executed  by  the  contractors,  and  approved 
by  the  company  {Hooker  v.  Eagle  Bank  of  Rochester,  30  N.  Y.  83), 
but  that  cannot  sustain  the  present  judgment,  for  it  forms  no  basis 
of  its  recovery. 

As  the  case  now  stands,  there  seems  to  be  no  theory  upon  which 
this  judgment  either  can  or  ought  to  be  sustained. 

It  should,  therefore,  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Davis,  P.  J.,  and  Lawbekoe,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered.  , 


Ohaicbeslaik,  appellants,  v.  Likdsat. 

jyino  trial — on  thepround  of  surprise — Oetmsei  not  tonMead  opponents. 

In  an  action  to  recover  a  debt  contracted  and  payable  in  England,  the  defend- 
ants set  np  a  composition  deed  with  creditors,  which  they  claimed  discharged 
them  under  the  law  of  England  from  their  dehts,  including  that  sued  on. 
The  English  law  required  such  deeds  to  be  registered  within  twenty-eight 
days  from  the  date  of  execution.  This  deed  purported  to  have  been  executed 
December  8,  1869,  and  to  have  been  registered  December  80.    Before  the 
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trial  one  of  the  defendants  was  examined  as  a  witness,  at  the  instance  of  the 
plaintiff,  and  without  his  attention  being  directed  to  the  date  of  the  deed^ 
testified  that  he  left  England  for  New  York  on  the  27th  of  November.  Prior 
to  the  trial  the  defendants'  counsel  was  led  to  believe  by  remarks  made  by 
the  counsel  for  the  plaintiff  that  the  case  would  turn  "  only  on  questions  of 
law,  and  that  the  facts  were  not  in  dispute."  At  the  trial  the  court  directed 
a  verdict  for  the  plaintiff  on  the  ground  that  the  deed  had  not  been  regis- 
tered within  the  time  required.  The  defendants'  counsel  had  not  discovered 
the  apparent  discrepancy  between  the  evidence  of  one  of  the  defendants  as 
to  thei  time  he  left  England  and  the  date  of  the  deed.  On  a  motion  for  a 
new  trial  on  the  grounds  of  surprise  and  newly-discovered  evidence :  Held, 
that  the  failure  of  defendants'  counsel  to  discover  the  discrepancy  in  the 
dates  was  not  of  itself  ground  for  a  new  trial,  but  that  he  having  been  mis. 
led  by  plaintiff's  counsel  as  to  the  objection  to  be  urged  to  the  defense,  and 
thereby  induced  to  less  vigilance,  a  new  trial  was  properly  granted  on  the 
ground  of  surprise. 
While  parties  and  counsel  are  not  required  to  inform  their  adversaries  what 
their  course  of  action  may  be  on  the  trial,  they  are  required  to  avoid  saying 
and  doing  what  may  have  a  tendency  to  mislead  them ;  and  if  they  do  not^ 
and  gain  an  advantage  by  means  of  erroneous  impressions,  voluntarily  pro- 
duced for  the  purpose  of  affording  an  opportunity  to  secure  it,  the  court  is 
bound  to  deprive  them  of  it,  where  that  appears  to  be  required  to  promote 
the  ends  of  Justice. 

Appbal  from  an  order  of  the  special  term  granting  a  new  trial 
on  the  grounds  of  surprise  and  newly-discovered  eyidence. 

The  action  was  brought  by  Carlos  Chamberlain  and  others  against 
David  A.  Lindsay  and  William  Chittick  to  recover  the  amount  of 
two  acceptances  drawn  by  the  defendants  at  Manchester,  England, 
and  payable  to  plaintiffs  in  London,  also  to  recover  a  balance  due 
for  goods  sold  defendants  in  England. 

The  defendants  set  up  as  a  defense  a  composition  deed  with  cred- 
itors, made  pursuant  to  the  bankrupt  law  of  England,  and  which 
they  claimed  discharged  them  from  the  said  debts.  The  said  com- 
position deed  purported  to  have  been  executed  December  3, 1869,  by 
defendant  Chittick  in  person,  and  by  Lindsay  by  his  attorney,  and 
to  have  been  registered  December  30, 1869.  The  English  statutes 
relative  to  proceedings  in  bankruptcy  were  read  in  evidence  pursu- 
ant to  a  stipulation.  One  of  the  provisions  of  these  statutes 
required  composition  deeds  like  the  one  in  question  to  be  registered 
within  twenty-eight  days  after  the  date  of  execution. 

Prior  to  the  trial,  the  defendant  Chittick  was  examined  at  the 
instance  of  the  plaintiff,  and  testified  that  he  left  England  for  New 
York  on  the  27th  of  November,  1869,  and  that  he  was  not  again  in 
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England  until  1870.  This  evidence  was  read  on  the  trial,  and 
thereupon  the  court,  on  the  application  of  the  plaintiff,  directed  a 
verdict  for  the  plaintiff  on  the  ground  that  the  deed  was  not  regis- 
tered within  twenty  days  from  the  date  of  its  execution. 

The  defendants  moved  for  a  new  trial  on  the  ground  of  surprise 
and  newly-discovered  evidence,  alleging  that  on  a  new  trial  they 
would  he  able  to  explain  the  apparent  discrepancy  between  the  date 
of  Chittick's  departure  from  England  and  the  date  of  the  execution 
of  the  deed.    The  motion  was  granted  and  plaintiff  appealed. 

WiUiam  F.  Shepardj  for  appellant. 
John  E.  BurriUf  for  respondent. 

Dakiels>  J.  According  to  the  notice  of  motion,  on  which 
the  order  appealed  from  was  made,  the  application  for  a  new  trial 
was  restricted  to  the  grounds  of  surprise  and  newly-discovered  evi- 
dence; for,  although  it  was  added  that  the  motion  would  also  be 
made  on  other  grounds  stated,  no  mention  of  them  was  made  in  the 
notice. 

The  court,  at  the  special  term,  appears  to  have  taken  that  view 
of  the  application ;  for,  by  the  terms  of  the  order,  it  was  the  motion 
for  a  new  trial  on  the  grounds  of  surprise  and  newly-discovered  evi-  ^ 
dence,  which  was  granted.  The  merits  of  the  case  are,  therefore, 
not  strictly  before  the  court  on  the  present  appeal,  farther  than 
their  consideration  may  prove  incidental  in  the  examination  of  the 
reasons  existing  for  the  support  of  the  order.  Both  parties  to  the 
action  were  admitted  to  be  British-bom  subjects.  The  plaintiffs 
were  engaged  in  business  as  merchants  in  Manchester,  England, 
and,  during  November  and  December,  1869,  the  defendants  were 
engaged  as  merchants,  carrying  on  business  in  New  York  and  in 
England.  The  debts  in  controversy  were  contracted  and  payable 
in  England.  Upon  this  state  of  facts,  the  parties,  as  to  the  trans- 
actions involved  in  this  action,  were  subject  to  the  laws  of  that 
country,  so  far  as  proceedings  affecting  the  demands  were  taken 
there.  2  Kent's  Com.  459,  marg.  paging;  Story's  Conflict  of  Laws, 
§§  335,  338,  340. 

During  the  latter  part  of  the  year  1869,  a  composition  deed  was 
executed  by  the  debtors,  and  assented  to  and  approved  by  the  requi- 
site number  and  amount  of  their  creditors,  which,  by  the  terms  of 
YoL.  IV,  N.  Y.  Kep.  —  4 
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the  English  bankrupt  laws  then  in  force,  effected  their  discharge 
from  their  debts,  upon  compliance  with  the  terms  and  proTisions 
of  the  law  under  which  it  was  entered  into. 

These  terms  and  proyisions  appeared  to  haye  been  all  complied 
with,  excepting  the  one  requiring  the  deed  to  be  produced  and 
left  at  the  office  of  the  chief  registrar,  for  the  purpose  of  being 
registered  within  twenty-eight  days  from  the  date  of  its  execution 
by  the  debtor.  Whether  that  was  done  within  the  time  prescribed, 
was  apparently  the  point  on  which  the  cause  was  finally  disposed 
of  at  the  trial.  For  as  the  deed  could  be,  and  was,  executed  by 
one  of  the  debtors  by  means  of  a  power  of  attorney,  that  cannot 
be  regarded  as  a  defect  in  the  defendants'  defense,  on  which  they 
could  have  been  properly  or  probably  defeated.  Re  Fulcher,  1  Ch. 
App.  Gas.  519. 

The  deed  itself  was  dated  on  the  3d  of  December,  1869,  and  it 
was  registered,  as  the  law  required  it  to  be,  on  the  30th  of  that 
month.  So  that,  on  the  face  of  the  paper,  the  law  seemed  to  haye 
been  literally  complied  with  in  that  respect.  But  before  the  trial 
took  place,  the  debtor,  who  in  person  executed  the  deed,  was  exam- 
ined as  a  witness  in  the  case  at  the  instance  of  the  plaintiifs,  and 
without  his  attention  being  in  any  manner  directed  to  the  precise 
time  when  the  deed  was  executed,  testified  that  he  left  England  for 
New  York  on  the  27th  day  of  Noyember,  1869.  This  circumstance 
rendered  it  at  once  apparent  that  he  could  not  haye  executed  the 
deed  on  the  3d  day  of  December,  the  day  of  its  date,  but  must 
haye  done  it  on  or  before  the  27th  of  Noyember.  No  inquiry 
was  made  for  an  explanation  of  this  circumstance,  nor  was  the 
attention  of  the  witness,  in  any  manner,  directed  to  its  existence, 
and  the  fact  itself  seems  to  haye  escaped  the  obseryation  of  the 
defendants'  attorney  and  counsel.  It  plainly  might  haye  been 
discoyered  by  a  reasonable  degree  of  attention  to  the  eyidence  given 
by  the  witness,  in  view  of  the  date  appearing  upon  the  face  of  the 
deed.  And  for  that  reason,  if  the  application  had  proceeded  solely 
upon  that  ground,  the  omission  to  devote  that  degree  of  attention 
to  the  case,  before  the  trial  was  brought  on,  would  have  formed  a 
complete  answer  to  it. 

Parties  to  legal  proceedings  are  required  to  use  attention  and 
diligence  in  the  proper  preparation  of  their  causes  for  trial ;  and  if 
either  fails  to  do  that,  and,  consequently,  is  defeated  when  he  might 
otherwise  have  succeeded,  the  fault  is  his  own,  for  which  the  courts 
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can  ordinarily  snpply  no  remedy.  Bat  it  is  claimed,  by  the  defend- 
ants' attorneys  and  counsel,  that  they  were  prevented  from  discover- 
ing this  discrepancy  between  the  statements  of  the  witness  and  the 
date  of  the  deed,  by  assurances  received  from  the  plaintiffs'  counsel, 
which  induced  them  to  anticipate  an  entirely  different  objection  to 
the  defense  made  iinder  the  composition  deed.  And  sufficient 
reason  is  disclosed  by  the  affidavits  used  upon  the  application,  to 
warrant  the  conclusion  that  such  was  the  case.  It  is  not  supposed 
that  the  plaintiffs'  counsel  really  designed  to  deceive  the  attorney 
for  the  defendants  with  whom  their  interviews  were  held.  But  it 
is  quite  apparent  that  they  designed  to  respond  to  his  inquiries,  as 
to  the  position  they  intended  to  take  by  way  of  answer  to  the  de- 
fense, in  such  a  manner  as  would  not  be  likely  to  disclose  the  real 
defect  they  had  then  discovered  to  exist  They  had  the  undoubted 
right  not  to  respond  at  all,  for  it  was  no  part  of  their  duty  to  dis- 
close the  precise  course  which  they  designed  to  take  in  the  trial  of 
the  cause,  or  the  reason  on  which  they  would  endeavor  to  recover  a 
yerdict  for  the  indebtedness  sued  upon.  But  when  they  Waived 
that,  and  undertook  to  respond  to  the  inquiries  made,  it  should 
have  been  done  in  such  a  manner,  as  not  to  leave  a  palpably  erro- 
neous impression  on  the  mind  of  the  person  making  them. 

When  the  stipulation  was  made,  agreeing  upon  certain  evidence 
to  be  given  on  the  trial,  one  of  the  attorneys  for  the  defendants 
inquired  of  one  of  the  plaintiffs'  counsel  what  they  relied  on  in 
opposition  to  the  deed,  or  what  their  point  was  in  the  case.  And 
the  reply  was  made  by  asking  the  question,  ^^  What  effect  do  you 
suppose  the  English  bankruptcy  law  has  on  American  debtors  ?  " 

The  ordinary  effect  of  such  an  interview  would  be  to  produce  the 

conclusion,  that  the  legal  effect,  alone,  of  the  proceedings  under  the 

bankrupt  law  was  to  be  rendered  the  subject  of  contest  at  the  trial 

It  was  calculated  to  lure  the  attorney,  particularly  if  he  was  apt 

to  be  confiding  as  to  his  adversary's  statements,  into  the  belief  that 

no  formal  omissions  existed  in  ttie  documents  relied  upon  by  the 

defendants  as  their  defense.    And  it  was  not  unreasonable  that  the 

trial  should  be  undertaken  with  that  expectation  existing  on  the  part 

of  the  defendants.     The  natural  course  to  be  taken  would  be  to 

prepare  and  fortify  the  defense,  so  far  as  that  objection  required  it 

to  be  done,  and  devote  no  particular  attention  to  it  in  other  respects. 

Upon  another  occasion,  preceding  the  trial,  when  an  application 

was  made  by  the  defendants'  counsel,  to  dismiss  the  case  from  the 
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calendar  of  short  canses,  one  of  the  plaintiffs'  oonnsel  stated,  by 
way  of  answer  to  it,  "  that  he  believed  the  case  would  turn  only  on 
questions  of  law,  and  that  the  facts  were  not  in  dispute/'  And  yet 
the  fact  required  for  the  proper  presentation  of  the  questions  of 
law,  which  was  found  to  be  controlling  in  the  case,  was  one  which 
did  require  to  be  proved,  and  it  was  proved  by  the  deposition  of  one 
of  the  defendants. 

The  trial  was  opened,  and  proceeded  in  such  a  manner  as  to  in- 
dicate the  existence  of  care  in  avoiding  all  disturbance  of  the  con- 
viction abiding  in  the  minds  of  the  defendants'  attorneys.  And  it 
was  not  until  the  case  was  in  a  condition  to  be  finally  disposed  of, 
that  their  minds  were  enlightened  upon  the  real  point  in  contro- 
versy in  the  action.  Then  they  asked  leave  to  have  a  juror  with- 
drawn, for  the  trial  to  stand  over  until  further  preparation  could  be 
made  to  meet  the  plaintiffs'  objection,  but  that  was  refused  on 
account  of  a  supposed  want  of  authority  to  conform  to  that  request. 
The  case  was  adroitly  managed  by  the  counsel  for  the  plaintiffs,  and 
their  conduct  might  deserve  the  admiration  of  observers,  were  it 
not  for  the  possibly  disastrous  effects  resulting  fh)m  it  to  the 
defendants. 

It  is  the  duty  of  courts  of  justice,  to  secure  the  trial  and  disposi- 
tion of  legal  controversies  appearing  before  them,  in  conformity  to 
the  legal  rights  of  the  parties,  so  far  as  that  may  be  practically 
done ;  and  the  sanction  of  the  ingenious  devices  made  use  of  in  the 
present  case,  which  probably  misled  the  defendants'  attorneys  and 
counsel  to  their  prejudice,  would  plainly  violate  that  obvious  duty. 
While  parties  and  their  counsel  are  not  obliged  to  inform  those 
opposed  to  them,  what  their  precise  course  of  action  may  be  upon 
the  trial,  they  certainly  are  obliged  to  avoid  saying  and  doing  what 
may  have  a  direct  tendency  to  mislead  them.  And  if  they  do  not, 
and  gain  an  advantage  by  means  of  an  erroneous  impression,  volun- 
tarily produced  for  the  purpose  of  affording  an  opportunity  to 
secure  it,  the  court  is  bound  to  deprive  them  of  it,  where  that 
appears  to  be  required  to  promote  and  attain  the  ends  of  justice. 

The  defendants  showed,  in  support  of  their  application,  that  they 
could  prove  that  the  deed  was  delivered  in  escrow  at  the  time  when 
it  was  executed  by  the  first  debtor,  and  so  remained  until  after  the 
3d  of  December,  1869,  which  they  insist  will  answer  the  statutory 
requirement  that  it  should  be  left  for  registry  within  twenty-eight 
days  after  its  execution.    The  solicitor,  whose  affidavit  was  pro- 
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duced  in  support  of  the  defendants'  motion,  stated  that  the  deed 
would  only  take  effect,  as  an  executed  instrument,  from  the  time 
when  the  event  happened  on  which  it  was  held  in  escrow y  while 
three  other  eminent  English  harristers,  among  whom  is  the  present 
lord  chancf^Uor,  have  concurred  in  a  different  opinion. 

Under  ordinary  circumstances,  this  preponderance  against  the 
defendants  would  properly  lead  to  a  denial  of  their  motion.  For 
there  would  be  plausible  ground,  at  least,  for  concluding  that 
another  trial  could  not  change  the  result.  But  there  is,  after  all,  a 
probability  that  the  defendants'  solicitor  may  prove  to  be  right  in 
his  views,  notwithstanding  the  authority  opposed  to  him.  And  as 
long  as  it  is  the  duty  of  the  court  to  withhold  encouragement  from 
the  course  of  practice  which  prevented  the  defendants  from  pre- 
senting the  point  at  the  trial,  that  probability  is  sufficient  to  justify 
an  affirmance  of  the  order.  TyUr  v.  Hoornbecky  48  Barb.  197.  Par- 
ticularly, as  the  point  in  dispute  can  be  more  effectually  examined 
and  decided  upon  evidence  taken  on  notice,  than  ex  parte  affidavits. 
And  there  is  room  for  doubt  as  to  whether  the  requirement  of  the 
statute  was  not  too  literally  construed  against  the  defendants. 
Whether  it  was  or  not,  it  is  not  necessary  or  proper  to  decide  at 
this  time.  It  is  sufficient  that  a  fair  administration  of  justice 
appears  to  require  that  the  defendants  should  be  afforded  an  oppor- 
tunity for  securing  a  decision  of  the  point  on  which  they  now  rely 
for  the  success  of  their  defense,  and  which  they  were  deprived  of  by 
the  statements  and  conduct  of  the  plaintiffs'  counsel 

The  order  appealed  from  should  be  affirmed,  with  costs  to  abide 
the  final  result  of  the  action. 

Davis,  P.  J.,  and  WestbbooE;  J.,  concurred. 

Order  affirmed. 


KuHxr,  appellant,  y.  Bbowk. 

StatfUe  of  frauds — ulhen  7u>te  cr  memoromdum  sufflcUrU. 

Plaintiff  being  indebted  to  W.  in  the  sum  of  $7,000,  it  wns  agreed  between 
them  that  W.  shoald  take  |2,000  in  oatisfaction  thereof,  provided  A.  would 
become  surety  for  its  payment.  A.  agreed  orally  to  become  such  surety. 
Afterward  an  agreement  in  writing  was  executed  by  plaintiff  and  A.,  recit- 
ing that,  whereas  A.  "  has  become  and  is  security  to  the  said  W.  for  the  pay- 
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ment  of  the  said  $2,000/'  therefore  it  was  agreed  that  one  L.,  who  held  a 
mortgage  for  $2,000  belonging  to  plainti£f,  might  retain  said  mortgage  to 
secure  said  A.  The  mortgage  in  L/s  hands  having  been  paid,  plaintiff 
brought  action  to  recover  the  proceeds.  Held,  that  the  agreement  executed 
bj  plaintiff  and  A.  was  sufficient  within  the  statute  of  frauds  to  charge  A. 
as  surety  to  W.,  and  that  plaintiff  was  not  entitled  to  recover. 

Appeal  from  a  judgment  entered  on  a  trial  by  the  court  without 
a  jury. 

The  action  was  brought  by  George  Kuhn  against  Warren  Q. 
Brown,  Charles  W.  Alcott,  Charles  C.  Wehrum  and  Alfred  Lock- 
wood,  to  recover  from  said  Lockwood  the  sum  of  $2,000,  which  bad 
been  paid  to  him  in  discharge  of  a  mortgage  owned  by  the  plaintiff. 

The  plaintiff  being  indebted  to  said  Wehrum  in  the  sum  of 
$7,066,  it  was  agreed  between  them  in  May,  1869,  that  Wehrum 
should  take  the  sum  of  $2,000  in  discharge  of  said  indebtedness, 
provided  the  defendant  Alcott  would  become  surety  for  the  pay- 
ment of  that  sum.  Alcott  thereupon  agreed  verbally  to  become 
such  surety,  and  an  entry  was  made  of  the  transaction  in  Alcotf  s 
books,  but  not  in  a  form  sufficient  to  bind  Alcott. 

On  the  6th  of  August  plaintiff  assigned  to  defendant  Lockwood  a 
bond  and  mortgage  for  $20,000,  and  also  as  collateral  security  for 
the  payment  thereof,  a  bond  and  mortgage  executed  to  plaintiff  by 
William  Kreitz  for  $2,000.  An  agreement  was  at  the  same  time 
executed  by  plaintiff  and  Alcott,  of  which  the  following  is  a  copy: 

"Whereas,  George  Kuhn,  of  Mott  Haven,  Westchester  county, 
New  York,  is  indebted  to  Charles  C.  Wehrum,  of  the  city  of  New 
York,  in  the  sum  of  $2,000,  payable  on  the  1st  of  May,  1870,  with- 
out interest;  and  whereas,  Charles  W.  Alcott  has  become  and  is 
security  to  the  said  Wehrum  for  the  payment  of  the  said  $2,000  on 
the  said  1st  day  of  May,  1870 ;  and  whereas,  the  said  Kuhn  has 
assigned  to  Alfred  Lockwood,  of  the  city  of  Paris,  France,  a  certain 
bond  and  mortgage  made  by  William  Kreitz  to  said  Kuhn,  to  secure 
$2,000,  said  mortgage  being  recorded  in  the  register's  office  of  the 
city  of  New  York,  in  liber  931  of  mortgages,  page  19,  said  assign- 
ment to  said  Lockwood  being  security  to  said  Lockwood  upon  the 
assignment  of  a  $20,000  bond  and  mortgage  made  by  said  Alcott  to 
said  Kuhn,  and  by  said  Kuhn  to  said  Lockwood.  Now,  therefore, 
in  consideration  of  one  dollar,  it  is  agreed  that  said  Lockwood  may 
hold  said  $2,000  mortgage,  to  secure  said  Alcott  for  his  liability  as 
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security  as  aforesaid,  and  for  that  purpose  he  may,  after  the  pay- 
ment of  said  120,000  bond  and  mortgage,  assign  said  $2,000  bond 
and  mortgage  to  said  Alcott,  to  secure  him  for  being  such  security 
as  aforesaid,  or  to  indemnify  or  repay  to  him  the  amount  which  he 
may  pay,  as  such  security,  on  or  after  May  1,  1870,  and  said  Alcott 
agrees  to  use  his  exertions  to  induce  said  Lockwood  to  surrender 
said  $2,000  bond  and  mortgage,  and  accept  other  securities  in  the 
place  of  it  whensoever  said  $2,000  bond  and  mortgage  shall  be  paid, 
if  paid  before  maturity,  so  that  the  said  $2,000  may  be  paid  to  said 
Kuhn. 

**  Gbobgb  Kuhn.  [l.  s.] 
"O.W.  Alcott."      [l.  s.] 

In  November,  1869,  the  Kreitz  mortgage  was  paid  to  Lockwood, 
and  this  action  was  brought  to  recover  the  money.  When  the 
action  was  commenced  there  were  nearly  $10,000  due  and  unpaid 
on  the  mortgage  sold  to  Lockwood,  and  at  the  time  of  the  trial 
$400  was  due  thereon.    This  amount  plaintiff  tendered  at  the  trial. 

The  case  was  tried  by  Mr.  Justice  Bbady,  without  a  jury,  who 
decided  that  Alcott  was  legally  bound  as  surety  for  the  payment  of 
the  $2,000  to  Wehrum,  and  was  entitled  to  have  the  proceeds  of  the 
mortgage  applied  in  discharge  of  said  obligation.* 

*The  foUowlDg  Ifl  the  opinion  of  Mr.  JuBtioe  B&adt  at  special  term : 

Bradt,  J.  The  question  presented  In  this  case,  although  not  free  from  difficulty, 
is,  nevertheless,  to  be  determined  on  general  principles. 

The  statute  of  frauds'requires  that  every  special  promise  to  answer  for  the  debt,  de- 
fault or  miscarriage  of  another  person,  shall  be  void  unless  some  note  or  memoran- 
dum of  the  agreement  be  in  writing  and  subscribed  by  the  party  to  be  charged,  and 
the  decisions  which  have  been  made  declare  that  the  agreement  or  memorandum, 
when  made,  shall  be  sufficiently  explicit  to  show  the  obligatioo  assumed,  either  by  its 
own  terms  or  other  memoranda  connected  with  it,  and  of  which  it  is  a  part. 

Prior  to  the  substitution  in  our  statute,  of  the  word  **  subscribed  "  for  the  word 
^  signed,**  the  name  of  the  promisor  at  any  place  upon  the  memorandum  was  held  to 
be  a  compliance  with  its  terms,  but  now  the  subscription  must  be  at  the  foot  of  the 
agreement,  which  contains  the  engagement  made.  It  has  also  been  held,  and  the  law 
has  not  been  changed,  that  it  is  sufficient  to  meet  the  requirements  of  the  statute,  if 
the  memorandum  be  signed  by  the  party  to  be  charged.  These  principles  are  so  famil- 
iar, that  it  is  not  considered  necessary  to  refer  to  the  authorities. 

In  this  case,  after  the  parties  had  met,  and  the  defendant,  Alcott,  had  verbally  as- 
sumed to  pay  the  plaintilTs  debt  to  Wehrum,  a  memorandum  was  made  In  Aloott's 
books  of  the  transaction,  which,  as  subsequent  entries  clearly  show,  was  intended  to 
express  Alcott's  liability  to  Wehrum.  The  original  entry  was  made  by  Wehrum,  under 
the  direction  and  in  the  presence  of  Alcott,  but  in  Itself  does  not  show  that  the  latter 
undertook  to  pay  the  plaintliTs  debt.  It  has  no  such  import.  If  it  had,  the  signature 
of  Alcott,  whether  made  by  him  or  under  his  direction,  appearing  in  connection  with 
the  memorandum,  and  In  such  relation  to  it  as  it  does,  might  Justly  be  held  to  be  in 
conformity  to  the  spirit  of  the  statute,  and  therefore  binding  upon  him. 
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Eulm  V.  Brown. 

E,  P.  Cowles,  for  appellant. 

Warren  O.  Brown,  for  respondents. 

Datis,  p.  J.  All  allegations  of  fraud.or  imposition  on  the  appel- 
lant in  procuring  the  instrament  of  the  6th  of  August,  1869,  hay- 
ing been  distinctly  withdrawn  during  the  trial  (as  appears  at  foL 
202  of  the  case),  that  paper  stood,  as  the  court  then  remarked, 
unimpugned  and  upon  its  legal  effect  It  was  upon  this  instrument 
that  the  learned  judge,  at  special  term,  predicated  the  defendant 

The  intention  of  the  parties  — the  design  of  Aloott  and  Wehnim,  In  making  the 
entry  which  was  supposed  to  be  in  oonf  ormity  to  the  understanding  of  the  plaintiff 
and  them  —  is  apparent,  and  leaves  no  room  for  doubt. 

Alcott  still  adheres  to  the  agreement,  and  evidently  considers  himself  bound  to  per- 
form it.  The  plaintiff,  however,  availing  himself  of  the  statute,  insists  that  Aloott  is 
not  bound  by  any  promise  or  agreement  which  he  gave ;  that  no  memorandum  in  writ- 
ing subscribed  by  him  was  made  containing  it,  and  that  it  is,  therefore,  utterly  void.  If 
this  premise  Is  well  founded,  the  result  is  as  claimed.  It  appears,  however^  that  after 
the  agreement  was  made,  and  the  attempted  record  of  it  put  in  Aloott's  books,  the 
plaintiff  and  he  met,  and  the  paper  of  the  6th  of  August,  1809,  was  executed  by  them. 
This  clearly  recognizes  the  obligation  assumed  by  Alcott  for  the  plaintiff's  benefit, 
and  is  signed  by  both.  It  recites  that  the  plaintiff  was  indebted  to  Wehrum  in  the 
sum  of  $2,000,  payable  on  the  Ist  of  May,  1870,  without  interest,  and  that  Aloott  had 
become,  and  was  security  to  Web  rum  for  the  payment  of  the  sum  named,  on  the  day 
named,  and  then  provides  that  the  defendant  Lockwood  may  hold  a  mortgage  in  his 
hands,  to  secure  Aloott  for  his  liability  as  security  to  Wehrum,  and  may  assign  the 
mortgage  to  Alcott,  after  it  should  be  released  from  Lockwood's  lien,  arising  from  its 
deposit  with  him  by  the  plaintiff.  That  paper  refers  undoubtedly  to  the  verbal  agree- 
ment made  between  the  parties  (plaintiff,  Alcott  and  Wehrum),  that  the  latter  would 
accept  $8,000  in  full  of  his  claim  against  the  plaintiff,  if  secured  by  Aloott's  engagement 
to  pay  it  in  case  the  plaintiff  did  not.  It  does  not  refer  to  the  agreement,  as  such,  but 
to  its  effect,  assuming  it  to  be  valid  and  binding. 

In  disposing  of  the  question  presented,  therefore,  I  propose  to  predicate  Alcott's 
lifbUity,  entirely,  of  the  paper  of  the  6th  of  August.  It  is  therein  stated,  as  already 
suggested,  that  Alcott  had  become,  and  was  security  for  the  payment  of  the  sum  of 
$2,000,  on  the  1st  of  May,  1870,  and  it  is  provided  that  Lockwood  may  hold  the  mort- 
gage referred  to,  to  secure  Alcott  against  his  liability,  as  stated.  Does  this  paper, 
signed  by  Alcott,  sufficiently  express  his  agreement  with  Wehrum  ?  If  it  does,  then, 
being  signed  by  the  former,  the  party  to  be  charged  in  favor  of  Wehrum,  it  is  not 
within  the  statute,  and  the  promise  Is  not  void.  In  my  Judgment,  the  agreement  suf- 
ficiently appears.  The  plaintiff  acknowledges  that  he  was  to  pay  Wehrum  the  sum 
of  $2,000  on  the  1st  May,  1870,  and  that  Alcott  was  security  for  its  payment  on  that  day. 

The  duty  imposed  upon  Alcott,  indicated  by  the  legal  and  ordinary  acceptation  of 
the  word  **  security,"  was  to  pay  the  debt  named,  in  case  the  plaintiff  failed  to  pay  It 
at  the  time  designated,  and  thus,  whether  between  themselves,  as  principal  and  surety, 
or  between  them  and  Wehrum,  the  Indebtedness  and  its  time  of  payment  were  dearly 
defined.  It  is  the  written  acknowledgment  of  the  debt  due,  and  the  reiteration  of 
Alcott's  agreement  to  pay  it,  in  case  the  plaintiff  omitted  to  do  so.  The  language  of  the 
paper  Is,  **  has  become  and  is  security,"  and  thus  relate  back  to  an  agreement,  the  result 
of  which  is  not  only  in  effect  stated  by  the  use  of  the  word  **  security,"  but  its  terms 
sufficiently  given  in  detail.  Assuming  the  original  agreement  to  be  sufficient,  this 
recognition  and  repetition  of  it,  recreate  and  give  it  vitality.  OaU  v.  JITtoon,  6  Cow. 
445;  Roberts  on  Frauds,  121;  Webtftery,  ZieOy^  SZ  Barb.  482. 
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Alcotf  s  liability,  as  surety  for  plaintiff,  to  the  defendant  Wehrum. 
The  instrument  recited  that  Alcott  had  become,  and  was,  security 
for  the  payment  of  the  sum  of  $2,000  to  the  defendant  Wehrum, 
on  the  1st  of  May,  1870,  and  provided  that  Lockwood  should  hold 
the  mortgage  of  Kreitz  as  an  indemnity  to  Alcott  upon  his  lia- 
bility as  such.  It  was  signed  and  scaled  by  both  the  principal  and 
surety.  This  was,  in  our  opinion,  sufficient  to  take  the  promise  of 
Alcott  out  of  the  operation  of  the  statute  of  frauds.  The  reasons 
given  by  Bbady,  J.,  in  his  opinion  at  special  term,  are  quite  satis- 

The  statute  requires  some  note  or  memorandum,  and  it  is  not  material  whether  the 
identical  agreement  be  signed  or  not.  If  the  note  or  memorandum  appears  in  any 
form  or  paper  containing  the  agreement,  it  is  sufficient.  The  language  of  the  statute 
is  general.  The  note  or  memorandum  is  not  limited  in  terms  to  one  made  between 
the  creditor  and  promisor,  nor  does  it  demand  that  the  note  or  memorandum  shaU 
be  subscribed  by  both  parties.  It  exacts  only  a  note  or  memorandum  of  the  agree- 
ment, subscribed  by  the  party  to  be  charged  therewith. 

The  object  of  the  statute,  which  was  to  prevent  frauds  perfected  by  false  swearing, 
or,  as  stated  by  Senator  Yerplanck,  in  Davis  v.  Shieldi,  26  Wend.  8M :  "  The  preyention 
of  frauds  and  perjuries,  by  substituting  for  the  loose  recollections  of  memory  and  the 
mutual  danger  of  misconception  of  parties,  a  precise  written  agreement,  or,  at  least,  a 
distinct  written  memorandum  of  the  contract,**  is  accomplished,  if,  in  any  paper  signed 
by  the  promisor.  It  shall  appear  that  he  made  the  agreement  which  is  charged  against 
him.  His  subscription  makes  it  apparent  that  the  claim  has  not  been  manufactured, 
to  be  sustained  by  perjury.  Hence,  we  And  the  rule  stated  by  Justice  SuthbrIjAND 
In  Oole  v.  NixoTij  6  Cow.  448,  to  be,  '*  It  is  not  necessary  that  the  identical  agreement 
should  be  signed,  but  if  it  Is  acknowledged  by  any  other  instrument,  duly  signed,  it  is 
sufficient,*'  and  it  rests,  as  already  shown,  on  a  good  reason.  The  paper  containing 
the  note  or  memorandum  in  this  onae  is  an  agreement  between  the  debtor  and  prom- 
isor, relating  to  the  debt,  in  which  the  creditor's  name  not  only  appears,  but  also  the 
engagement  made  with  him  by  the  promisor,  against  which  the  latter  sought,  by  that 
paper,  to  protect  himself.  These  elements  are  controUlng,  and  make  it  dear  that  the 
promise  of  Alcott  was  valid,  and  not  within  the  statute  of  frauds. 

The  consideration  of  the  promise  is  sufficient.  The  defendant  Wehrum,  having  a 
claim  of  $7,000  against  the  plaintiif,  agreed  to  take  $2,000,  if  the  defendant  Alcott 
would  become  security.  An  agreement  by  a  creditor  to  take  less  than  the  face  of  the 
demand,  upon  receiving  security  for  the  amount  paid,  is  valid.  Where,  by  the  agree- 
ment to  settle,  there  is  a  benefit,  or  even  a  legal  possibility  of  benefit,  to  tiie  creditor, 
the  additional  weight  will  turn  the  scale,  and  render  the  consideration  sufficient. 
PMQfps  V.  Berver,  2  Barb.  006. 

Having  arrived  at  these  conclusions,  it  follows  that  the  plaintiff  cannot  recover. 
The  gravamen  of  his  complaint  Is,  that  the  promise  of  Alcott  was  not  binding,  and 
the  agreement  of  the  6th  August,  therefore,  void. 

I  have  not  considered  It  at  all  necessary  to  examine  any  other  question  than  the  one 
discussed,  deeming  it  conclusive. 

It  is  proper,  however,  to  say  that  there  is  no  evidence  Justifying  the  charge  that  the 
paper  of  the  6th  August  was  obtained  by  fraud  or  deceit. 

Inasmuch  as  the  question  presented  is  not  free  from  difficulty,  as  already  sug- 
gested, I  think  but  one  bill  of  costs  should  be  awarded  the  defendants  unitedly,  aU 
having  appeared  by  the  same  attorney.  I  think,  however,  that  a  reasonable  allowance 
in  addition  should  be  made,  and  its  amount  determined  on  the  settlement  of  the 
decree  to  be  entered  herein. 

Ordered  oeeordlnQliy, 

Vol.  IV.  N.  Y.  Ebp.  —6 
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factory  to  ns  on  this  points  and  we  adopt  them  as  expressing  what 
we  deem  to  be  the  law. 

The  effect  of  the  tender  of  the  money  due  on  the  $2,000  mort- 
gage is  not  material  to  be  discussed  in  this  case,  so  far  as  relates  to 
the  120,000  mortgage,  held  as  collateral  When  the  suit  was  com- 
menced the  Kreitz  mortgage  was  properly  held  by  Lockwood  as 
collateral  to  the  balance  claimed  to  be  unpaid  on  the  $20,000  mort- 
gage, but,  as  between  the  appellant  and  Alcott,  the  Ereitz  mortgage 
was  also  held  to  secure  Alcott  on  his  obligations  as  surety  for  appel- 
lant's debt  to*  Wehrum.  The  right  and  duty  of  Lockwood  to  still 
hold  the  Ereitz  mortgage  as  assignee,  for  Alcotfs  benefit,  under  the 
instrument  of  6th  of  August,  would  still  remain  after  the  extin- 
.  guishment  of  the  debt,  to  which  he  held  it  as  collateral  for  his  own 
benefit.  Lockwood  is  not  denying,  but  affirming,  this  liability,  and 
thereby  ratifying  the  act  of  his  agent  Brown  in  receiving  the  agree- 
ment clothing  him  with  that  power. 

Alcott,  who  is  also  a  defendant  in  the  suit,  makes  no  question 
whatever  of  the  validity  of  his  agreement  to  be  security.  How  far, 
under  such  circumstances,  the  principal  debtor,  who  has  placed  in 
his  hands,  or  in  the  hands  of  a  third  person,  collateral  to  indemnify 
him  against  such  liability,  can  be  permitted  to  raise  the  question, 
it  is  not  necessary  to  determine.  Upon  the  facts  found  by  the 
judge,  we  are  of  opinion  that  his  conclusion  of  law  was  sound,  and 
that  the  judgment  rendered  thereupon  should  be  affirmed. 

Daniels  and  Westbrook,  JJ.,  concurred. 

Judgment  affirmed. 


People  ez  rel  Coylb  v.  Sherwood  et  at 

Judicial  office — title  to — eoUateral  proceeding — i>alidUy  of  acts  of  Judge. 

On  a  certiorari  isBaed  to  review  the  oonviction  of  the  relator  for  assaalt  and 
battery,  in  a  court  whose  judges  were  claimed  to  have  been  appointed  under 
an  unconstitutional  enactment,  A6M[,  that  the  judges,  if  not  such  dejure,  were 
such  de  facto,  with  color  of  title,  and  their  acts  must  be  respected  until  judg- 
ment of  ouster  is  pronounced  against  them.  The  authority  of  the  judges 
cannot  be  inquired  into  in  a  collateral  proceeding. 

The  statute  (Laws  of  1873,  chap.  588)  relating  to  the  police  courts  of  New  York 
city  is  constitntional. 

Writ  op  certiorari  issued  to  review  the  conviction  of  the  relator, 
George  Ooyle,  for  assault  and  battery,  in  the  court  of  special  sessions 
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of  New  York  city.  The  respondents,  Thomas  D.  Sherwood  and 
others,  were  appointed  police  justices  of  the  city  of  New  York, 
under  Laws  of  1873,  chapter  583.  The  prisoner's  counsel  claimed 
that  the  act  under  which  the  justices  were  appointed  was  unconsti- 
tutional, and  that,  therefore,  they  had  no  jurisdiction  of  the  offense. 

Albert  Cardozo  and  William  F.  ffo^oe,  for  relator. 

Benj\  K.  Phelps,  district  attorney,  for  respondents. 

Bbady,  J.  The  answer  which  may  properly  be  made  to  the  points 
presented  on  behalf  of  the  relator  is,  that  the  police  justices,  if  not 
such  de  jure,  are  such  de  facto,  with  color  of  title,  and  their  acts 
must  be  obeyed  and  respected  until  judgment  of  ouster  is  pronounced 
against  them.  Having  apparent  authority  to  act,  and  having  ren- 
dered judgment  between  the  prisoner  and  the  people,  neither  can,  in 
this  collateral  way,  call  in  question  the  title  of  the  judges. 

No  principle  is  better  settled,  than  that  the  acts  of  such  persons 
are  valid  when  they  concern  the  public.  Justice  Broksok  said : 
**  It  would  be  impossible  to  maintain  the  supremacy  of  the  laws, 
if  individuals  were  at  liberty,  in  this  collateral  manner,  to  ques- 
tion the  authority  of  those  who,  in  fact,  hold  public  offices.'^ 
People  V.  White,  24  Wend.  525 ;  Nehon  v.  People,  23  N.  Y.  293. 
If  the  objection  were,  that,  assuming  the  validity  of  the  tribunal 
whose  acts  are  questioned,  the  subject-matter  was  not  within  its 
jurisdiction,  the  question  would  be  one  doubtless  for  consideration. 
Such  is  not  the  case  herein.  If,  however,  the  relator  were  right  in 
presenting  his  objections  in  the  manner  adopted,  he  is  nevertheless 
not  entitled  to  the  relief  he  demands  The  points  which  are  urged 
by  him  for  our  consideration,  affecting  the  title  of  the  justices  who 
presided  at  the  special  sessions,  and  to  the  organization  of  the  court 
in  which  they  sat  and  pronounced  judgment,  have  recently  been 
under  consideration,  in  the  court  of  Common  Pleas  of  this  county, 
in  an  action  in  the  nature  of  quo  warranto,  People  ex  rel,  Rogan  v. 
Morgan,  and  have  been  decided  adversely  to  him,  by  an  exhaustive 
and  elaborate  opinion  delivered  by  Ohief  Justice  Daly.  See  5th 
Daly. 

In  the  conclusion  arrived  at  in  that  court,  we  concur.  We  think 
the  writ  should  therefore  be  dismissed. 

Dahiels  and  Westbbooe,  JJ.,  concurred. 

Writ  dieniissed. 
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Pbbbine  y.  MiLLEBy  appellant 
JiutMB  eowrt,    IfoUu  of  appeal — tervice  on  partners 

Where  respondents,  in  an  appeal  from  a  Judgment  rendered  by  a  justice  of  the 
peace,  are  partners,  service  of  notice  of  appeal  upon  one  is  notice  to  both. 

APPE.AX  from  an  order  of  the  county  court  of  Herkimer  county 
dismissing  an  appeal  from  a  judgment  rendered  by  a  justice  of  the 
peace. 

The  action  was  brought  by  the  plaintiffs^  Peter  Perrine  and  Adol- 
phus  Perrine,  as  partners,  and  a  judgment  was  rendered  by  the 
justice  in  fayor  of  the  plaintiffs.  The  defendant  appealed  to  the 
county  court,  serying  notice  of  appeal  upon  the  plaintiff,  Peter 
Perrine,  only.  The  respondents  moved  to  dismiss  the  appeal,  on 
the  ground  that  no  notice  of  appeal  had  been  served  upon  Adol- 
phus  Perrine.  The  court  granted  the  motion,  and  dismissed  the 
appeal :  whereupon  the  defendant  appealed  to  this  court. 

Link  (t  Dmniaon,  for  appellant. 

Burrows  (6  Palmer,  for  respondents. 

Gilbert,  J.  The  only  ground  stated  in  the  notice  of  motion  to 
dismiss  the  appeal  was  that  no  notice  of  appeal  had  been  served  on 
the  respondent,  Adolphus  Perrine.  The  respondents  were  partners. 
Notice  to  one  was  notice  to  both.  The  county  court,  therefore, 
erred  in  dismissing  the  appeal,  and  the  order  must  be  reversed,  with 
costs. 

Order  reversed. 
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MooRB,  appellant,  y.  Eastmait. 
Iftfancy — uihen  defence  to  an  aeUcnfor  aver^driving  a  hone. 

A  plaintiff  cannot  convert  acts  arising  oat  of  a  contract  with  an  infant  into  a 
tort,  and  then  seek  to  enforce  the  contract  through  the  medium  of  an  action 
ex  deUeto,    There  most  he  a  tort  independent  of  the  contract. 

A  complaint  averred  a  wrongful  taking  of  the  plaintiff's  horse  by  the  defend- 
ant, and  that,  in  consequence  of  his  malicious,  wicked  and  cruel  treatment, 
the  horse  died.  The  defense  was  infancy,  and  that  the  horse  was  in  the 
defendant's  possession  by  virtue  of  a  contract  of  bailment  for  hire ;  and 
that  the  wrongful  acts  occurred  solely  through  the  unskillf ulness,  indiscre- 
tion and  want  of  judgment  of  the  defendant,  and  not  from  intention  or  malice. 
Hdd,  that  to  entitle  the  plaintiff  to  recover,  upon  this  issue,  proof  of  acts, 
however  aggravated,  which  merely  established  a  breach  of  the  contract  on  the 
part  of  the  defendant,  was  insufficient,  and  that  if  the  injury  occurred  in  the 
act  of  driving  the  horse,  through  the  unskillf  ulness  and  want  of  knowledge, 
discretion  and  Judgment  of  the  defendant,  he  would  not  be  liable. 

HM,  also,  that  an  election,  by  the  defendant,  to  disaffirm  the  contract  could 
not  be  predicated  of  a  use  of  the  animal  in  the  course  of  the  bailment,  how- 
ever excessive ;  unless  the  excess  was  such  as  to  indicate  that  it  was  resorted 
to  for  a  purpose  beyond  that  for  which  the  horse  was  hired. 

Appeal  from  a  judgment  entered  upon  a  verdict  in  favor  of  the 
defendant 

The  action  was  brought  by  William  E.  Moore  against  Newton 
Eastman.  The  complaint  alleged  that  the  plaintiff,  being  the  owner 
and  in  possession  of  a  horse,  the  defendant  forcibly,  wrongfully  and 
unlawfully  seized  the  said  horse  and  maliciously  and  wickedly  drQve 
'him  with  great  violence,  and  savagely  whipped  and  abused  and  cru- 
elly treated  the  said  animal,  and  hurt  and  wounded  him ;  and  that 
by  means  of  said  violent  driving  and  whipping  and  cruel  treatment 
the  defendant  killed  the  said  horse,  whereby  he  was  wholly  lost  to 
the  plaintiff,  and  demanded  judgment  for  1200.  The  answer  denied 
the  allegations  of  the  complaint  and  set  up  a  contract  of  bailment 
and  infancy. 

On  the  Irial  the  plaintiff  gave  evidence  tending  to  show  that  he 
let  the  horse  to  the  defendant  for  two  days,  to  go  from  Dunkirk  to 
Versailles,  a  distance  of  about  twenty  miles.  That,  owing  to  over- 
driving, the  horse  was  taken  sick  on  the  way ;  that  the  defendant, 
against  the  advice  of  the  doctor  and  hotel  keeper,  drove  the  horse 
twenty-four  miles  and  over,  at  a  very  fast  gate;  that  before  he 
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reached  his  journey's  end,  and  four  miles  therefrom,  the  horse  fell, 
and  it  required  three  men  to  get  him  up,  and  that  the  defendant 
forced  the  horse,  while  in  this  condition,  to  travel  this  four  miles; 
that  shortly  after  reaching  the  stable  of  the  plaintiff  the  horse 
dropped  down  and  died,  and  that  his  death  was  caused  by  oyer- 
driying.    The  jury  found  a  verdict  for  the  defendant 

Holt  S  HiUf  for  appellant.  An  infant,  at  any  and  all  ages,  is 
liable  for  trespasses,  and  all  other  torts.  Neither  want  of  skill  nor 
want  of  knowledge,  discretion  or  judgment  is  any  defense  to  actions 
for  wrongs  or  trespasses  of  infants.  Bullock  v.  Bdbcochy  3  Wend. 
391 ;  Hartfidd  v.  Ropery  21  id.  616 ;  Tifft  v.  Tiffty  4  Denio,  176.  An 
infant  can  disafi^m  a  contract  by  actual  notice.  Willis  v.  T^ambly, 
13  Mas&  204.  When  an  infant  hires  a  horse  to  go  from  one  place 
to  another,  and  he  intentionally  goes  beyond,  he  knows  that  the 
contract  does  not  authorize  him  to  make  this  further  journey,  and 
in  going  he  does  that  for  which  the  contract  gives  him  no  authority. 
He  assumes  and  exercises  dominion  over  property  in  defiance  of  the 
owner's  rights ;  and  the  courts  hold  that  such  an  act  conclusively 
establishes  a  disaffirmance  of  the  contract  Whedock  v.  WheelwrigMy 
5  Mass.  104;  Homer  v.  Thwinffy  3  Pick.  492;  Lucas  v.  TrumbuUy 
16  Gray,  307 ;  Woodman  v.  Hubbardy  26  N.  R  72 ;  HaU  v.  Corcarany 
9  Am.  30.  So  when  an  infant  hires  a  horse,  to  go  from  one  point 
to  another,  by  a  particular  route,  if  he  goes  by  another  and  different 
route  he  cannot  be  ignorant  of  the  fact  that  he  is  doing  that  for 
which  he  has  no  warrant  in  his  contract,  and  such  an  act  is  a  disaf- 
firmance of  the  contract.  Fish  v.  FerriSy  6  Duer,  49.  The  act  of 
using  property  for  a  purpose  different  from  that  for  which  it  was 
bailed  is  in  itself  a  disaffirmance  of  the  contract  Qreen  v.  Sperrf/y 
16  Vt  390.  The  defendant,  in  driving  beyond  the  contract  rate  of 
speed,  evinced  an  intent  to  disregard  his  agreement,  which,  of  itself, 
was  a  disaffirmance  of  the  contract  If  a  party  steps  outside  of  his 
contract  to  do  a  wrong  the  contract  is  no  more  a  protection  than  if 
he  had  been  a  trespasser  from  the  beginning.  Whatever  is  done 
outside  of  the  contract  is  simply  a  malfeasance.  One  who  hires  a 
horse  undertakes  to  use  it  with  care  and  moderation,  and  to  treat  it 
as  careftilly  as  a  man  of  common  discretion  would  treat  his  own. 
Harrington  v.  Snyder,  3  Barb.  380.  If  a  contract  does  not  bind  a 
party  it  is  not  a  license  to  go  beyond  the  line  of  the  contract  and 
commit  a  positive  wrong.    Story  on  Bailm.,  g  413.    When  property 
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is  bailed  to  an  infant^  his  infancy  is  a  protection  to  him  for  any 
nonfeasance  so  long  as  he  keeps  within  the  terms  of  his  bailment ; 
but  when  he  departs  from  the  object  of  the  bailment  it  amounts  to 
a  conversion  of  the  property ;  and  he  is  liable,  to  the  same  extent 
as  if  he  had  taken  the  property  in  the  first  instance  without  per- 
mission. Tofone  v.  Wiley ,  23  Yt.  355.  Every  intentional  act  is  neces- 
sarily a  willful  one,  within  the  meaning  of  the  law.  People  y.  Brooks, 
1  Denio,  457 ;  OommomoeaUh  t.  Ghreeriy  1  Ashm.  299. 

■ 

T.  P.  Chronvenor^  for  respondent.  When  an  injury  is  done  in 
the  exercise  of  the  rights  conferred  by  a  contract  of  bailment,  the 
plea  of  infancy  is  a  defense.  Oreen  y.  Greenbank,  2  Marsh.  485. 
The  act  must  be  wholly  tortious ;  and  it  is  well  settled  that  a  mat- 
ter arising  on  contract  cannot  be  changed  into  tort,  in  order  to 
charge  an  infant  by  a  change  in  the  form  of  action.  Tyler  on 
Infancy,  etc.,  176 ;  Penrose  y.  Ourren,  3  Bawle,  351 ;  Wilt  y.  W(Ush, 
6  Watts,  9.  An  infant  is  not  liable  in  any  way  for  a  constructiye 
tort  or  conyersion  in  driving  a  horse  elsewhere  than  where  the  con- 
tract of  bailment  allows,  or  in  managing  him  negligently  or 
unskillfully.  lb.    See,  also,  GampbeU  v.  Stoies,  2  Wend.  137. 

Gilbert,  J.  The  complaint  avers  a  wrongful  taking  of  the  horse 
by  the  defendant,  and  that^  in  consequence  of  his  malicious,  wicked 
and  cruel  treatment,  the  horse  died«  The  defense  is  infancy,  and 
that,  at  the  time  the  alleged  wrongful  acts  were  committed,  the  horse 
was  in  possession  of  the  defendant  by  virtue  of  a  contract  of  bail- 
ment for  hire ;  and  that  said  wrongful  acts  occurred  solely  through 
the  unskillfulness,  indiscretion  and  want  of  judgment  of  the  defend- 
ant, and  not  f^om  any  intentional  or  malicious  or  willful  act  or 
wrong  on  his  part 

The  question  is,  what  proof  is  requisite  to  a  recovery  upon  such 
an  issue.  Acts,  however  aggravated,  which  merely  establish  a  breach 
of  the  contract  on  the  part  of  an  infant  manifestly  are  insufficient 
The  plaintiff  cannot  convert  any  thing  that  arises  out  of  a  contract 
with  an  infant  into  a  tort,  and  then  seek  to  enforce  the  contract 
through  the  medium  of  an  action  ex  delicto.  There  must  be  a  tort 
independent  of  the  contract.  The  authorities  all  agree  upon  this 
principle.  In  Jennings  v.  RundaU,  8  T.  R  335,  it  was  held  that 
when  a  boy  hired  a  horse,  and  injured  it  by  immoderate  driving,  this 
was  only  a  breach  of  contract  for  which  he  was  not  liable.    So  in 
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Gfreen  y.  Qreeniank,  2  Marsh.  485^  the  courfc  of  common  pleas,  in 
England,  held  that  an  infant  was  not  liable  to  an  action  for  falsely 
and  firaudnlentlj  deceiving  the  plaintiff  in  an  exchange  of  horses, 
because  the  deceit  was  practiced  in  the  coarse  of  the  contract  The 
principle  of  these  cases  was  nnanimously  approved  by  the  late  court 
for  the  correction  of  errors  in  Campbell  v.  Stokes^  2  Wend.  143, 
which  was  an  action  of  treapass  for  misusing  a  mare  hired  by  the 
defendant,  who  was  an  infant.  It  was  held,  in  that  case,  that  a  bare 
neglect  to  protect  the  animal  from  injury  and  to  return  it  at  the 
time  agreed  upon,  would  not  subject  an  infant  to  an  action  of  tres- 
pass ;  but  that  the  infant  must  do  some  willful  and  positive  act 
which  amounts  to  an  election,  on  his  part,  to  disaffirm  the  contract ; 
that  if  the  infant  willfully  and  intentionally  injured  the  animal  an 
action  of  trespass  would  He  against  him  for  the  tort ;  but  that  if  the 
injury  complained  of  occurred  in  the  act  of  driving  the  animal, 
through  the  unskillfulness  and  want  of  knowledge,  discretion  and 
judgment  of  the  infant,  he  would  not  be  liable.  The  rule  thus 
established  has  not  been  changed  in  this  State  to  my  knowledge,  but, 
on  the  contrary,  has  been  repeatedly  recognized  and  approved. 
People  V.  Kendall^  25  Wend.  399 ;  Sanders  v.  Leavey^  38  Barb.  75 ; 
Rohbina  v.  Motmty  4  Bobt.  461.  What  then  is  the  willful  and  positive 
act  which  amounts  to  an  election  to  disaffirm  the  contract  P  Cer- 
tainly such  an  election  cannot  be  predicated  of  a  use  of  the  animal 
in  the  course  of  the  bailment,  however  excessive,  unless  the  excess 
was  such  as  to  indicate  that  it  was  resorted  to  for  a  purpose  beyond 
that  for  which  the  horse  was  hired.  Nothing  of  that  kind  appears 
in  the  case.  Instances  of  the  kind  of  wrong  that  will  make  an  infant 
liable  are  not  wanting  in  the  adjudged  cases.  See  Burnard  v.  Hag^ 
giSy  14  0.  B.  (N.  S.)  45,  where  an  infant  hired  a  mare  on  the  terms 
that  it  was  to  be  ridden  on  the  road  and  not  over  fences  in  the 
fields,  and  the  infant  lent  it  to  a  firiend,  who  took  it  off  the  high 
road,  and  in  endeavoring  to  jump  the  animal  over  a  hedge  transfixed 
it  on  a  stake  and  killed  it.  Towne  v.  Wiley y  23  Yt.  355 ;  Homer  v. 
Thwingy  3  Pick.  492;  Lucas y.  Trumbully  15  Gray,  307;  Fishy. 
FerriSy  5  Duer,49,  where  the  infant  drove  the  horse  farther  than  the 
stipulated  journey,  or  on  a  different  one;  and  cases  where  an  infant 
obtains  goods  by  fraud  and  then  refuses  to  deliver  them  up  on  the 
demand  of  the  party  who  has  been  defrauded ;  or  where  he  has  been 
intrusted  with  them  for  a  special  purpose,  and  has  perverted  them 
to  another  purpose,  may  be  taken  as  examples.    They  are  all  con- 
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sistent  with^  and,  at  least,  famish  a  negative  confirmation  of  the 
principle  hefore  alluded  to,  that  a  mere  Tiolatiun  of  a  contract, 
though  attended  with  tortious  results,  will  not  make  the  infant  lia- 
ble ;  but  that  to  haye  that  effect  the  act  must  be  wholly  tortious. 

In  the  case  before  us,  taking  the  evidence  on  the  part  of  the  plain- 
tiff alone,  the  defendant  is  fairly  chargeable  with  only  two  or  three 
acts  of  immoderate  driving  of  the  horse  while  performing  the  service 
for  which  he  was  hired,  and  with  driving  him  when  he  was  not  in  a 
fit  condition  to  continue  that  service.  There  was  no  other  basis  for 
the  inference  that  the  injury  to  the  horse  was  positive  or  willful. 

The  question  whether  the  injury  was  of  that  character,  or  was  the 
result  of  indiscretion  or  want  of  skill  and  judgment  on  the  part  of 
defendant,  was  fairly  submitted  to  the  jury,  and  we  think  their  ver- 
dict was  correct. 

Several  requests  were  made  to  the  judge  to  modify  his  charge. 
One  of  them  was  that  if  the  jury  should  find  the  horse  was  over- 
driven, and  in  a  cruel  and  unusual  manner,  they  might  infer  the 
intent  from  such  cruel  driving.  This  was  properly  refused,  because 
there  was  no  evidence  of  such  cruelty.  The  other  requests,  though 
variant  in  form,  presented  merely  the  converse  of  the  propositions 
embraced  in  the  judge's  charge,  and,  of  course,  were  properly  refused. 

The  judgment  must  be  affirmed. 

Judging  affirmed. 


Waid  v.  Gaylobd,  appellant 

Beplwin  —  «oAa#  w  a  suffieierU  levy  to  eiteknTh, 

A  levy  upon  the  "  rigTU,  HUe  and  intereet "  of  the  Jadgment  debtor  in  goods  is 
in  law  equivalent  to  a  levy  upon  the  ihing%,  and  is  sofficient  to  sostain  an 
action  of  replevin  in  the  eepU  by  the  owner. 

Appbal  from  a  judgment  entered  on  the  report  of  a  referee  in 
favor  of  the  plaintiffl 

The  action  was  brought  by  Isaac  Waid  against  Lewis  Oaylord, 

sheriff,  and  Thomas  Waid,  to  recover  the  possession  of  personal 

property.    The  defendant  was  sheriff  of  Oneida  county.    On  the 

18th  of  December,  1871,  an  execution  issued  upon  a  judgment 
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in  fayor  of  Clark  Stewart  against  Thomas  Waid,  was  plaoed  in 
the  hands  of  W.  A.  Matthewson^  a  deputy  sherifF.  He  went  to 
the  residence  of  the  said  Thomas  Waid  (which  was  with  his  father, 
Isaac  Waid^  the  plaintiff  in  this  action),  and  inquired  of  said  Thomas 
in  regard  to  the  ownership  of  the  property  in  question.  Being 
unable  to  ascertain  whether  Thomas  in  faot  owned  the  property,  he 
leyied  upon  the  rights  title  and  interest  of  said  Thomas  in  the  prop- 
erty, and  indorsed  the  leyy  in  those  terms  on  the  back  of  the  execu- 
tion, and  did  nothing  else.  He  left  eyery  thing  just  as  it  was,  and 
did  not  then  or  afterward  attempt  to  take  possession  of  or  remove 
any  part  of  the  property.  He  merely  notified  the  said  Thomas  of 
what  he  had  done.  Subsequently  Matthewson  advertised  the  rights 
title  and  interest  of  Thomas  Waid  for  sale. 

This  action  was  brought  by  Isaac  Waid,  claiming  to  be  the  owner 
of  the  property  so  levied  on,  to  recover  the  possession  thereof,  and 
the  same  was  delivered  to  him  and  remained  in  his  possession. 

The  action  was  referred  to  a  referee,  who  found  that  the  property 
levied  on  all  belonged  to  the  plaintiff,  and  that  Thomas  Waid  had 
no  right,  title  or  interest  therein  whatever.  The  defendant  moved 
for  a  nonsuit  on  theise  grounds :  1.  That  the  deputy  only  levied  on 
the  interest  of  Thomas  Waid  in  the  property.  2.  That  the  property 
was  never  seized  or  taken  by  the  defendant.  3.  That  there  was  no 
demand  of  the  property  before  suit  brought. 

The  referee  denied  the  motion,  and  found  and  decided  as  matter 
of  law,  that  the  plaintiff  was  entitled  to  judgment  against  the 
defendant,  for  the  possession  and  retention  of  said  property  with 
costs.    Judgment  was  entered  accordingly. 

Sinithworth  S  Parhs,  for  appellant  The  action  under  the  Code 
is  9k  possessory  action.  The  object  of  the  proceeding  is  the  recovery 
of  the  property  in  specie,  and  if  at  the  time  the  action  is  brought 
the  plaintiff  has  the  actual  possession,  he  cannot  claim  to  have  the 
property  taken  from  the  possession  of  the  defendant  and  delivered 
to  him.  Code,  §  208.  The  officer  cannot  take  property  which  he 
finds  in  the  actual  possession  and  control  of  the  plaintiff  from  the 
possession  of  the  defendant  who  never  had  it  The  aqtion  is  based 
on  the  wrongful  detention  of  the  property,  and  such  detention  must 
exist  at  the  commencement  of  the  action.  Savage  v.  Perkins^  II 
How.  17 ;  Roberts  v.  RandeUy  5  id.  827;  Mwood  v.  Smith,  9  id. 
528 ;  Brockway  v.  Burnapy  12  Barb.  347.    To  enable  the  plaintiff  to 
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obtain  th«  possession  of  the  property,  pendente  lite,  he  is  required 
to  make  an  affidayit,  setting  forth  in  the  present  tense,  that  the 
property  is  wrongfaUy  detained  by  the  defendant    Oode,  §  207. 

£.  Carroll,  for  respondent. 

GiLBBBT,  J.  A  levy  npon  the  right,  title  and  interest  of  the  judg- 
ment debtor  in  the  goods  is  in  law  equiyalent  to  a  leyy  upon  the 
things.  It  amounts  to  a  seizure  of  the  goods  for  the  purpose  of 
selling  the  whole  or  a  qualified  interest  therein.  Such  an  act  is 
sufficient  to  sustain  an  action  of  replevin  in  the  cepit  by  the  owner. 
Knapp  y.  Smith,  27  N.  .Y.  281 ;  Latimer  y.  Wheeler,  1  Keyes,  475. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Bay,  appellant,  v.  Bowlbt. 
JuriBdietitm  of  supreme  eeurt  preeumed,    Bndenoe  — Judgment, 

Where  a  judgment,  recovered  in  the  supreme  court,  is  offered  in  evidence, 
jurisdiction  is  presumed,  and  no  proof  is  necessary.  If  such  judgment  is 
irregular,  it  can  be  set  aside  only  on  motion.  It  cannot  be  attacked  collator- 
aUy,  when  offered  in  evidence  in  another  suit.  • 

Appeal  from  a  judgment  dismissing  the  complaint,  entered  upon 
the  findings  of  the  judge  before  whom  the  action  was  tried,  without 
a  jury. 

The  action  was  brought  in  Niagara  county  by  Joseph  M.  Bay 
against  Salmon  B.  Bowley  and  others,  and  was  in  the  nature  of  a  cred- 
itor's bill.  Prom  1868  to  November  17, 1871,  Annie  E.  Smith  was  the 
owner  of  a  lot  in  the  city  of  Lockport.  During  that  time,  the  plain- 
tiff advanced  her  money  and  materials  and  labor,  in  and  about  build- 
ing a  house  on  the  lot,  for  which  he  obtained  a  judgment  against  her, 
in  the  supreme  court,  on  the  6th  of  September,  1872,  for  1596.93, 
damages  and  costs.  On  the  17th  of  November,  1871,  the  said  Annie 
E.  Smith  conveyed  the  lot,  with  the  house  thereon,  to  the  defendant 
Bowley.  The  other  defendants,  Pomroy  and  Smith,  are  judgment 
creditors  of  Bowley.    This  action  was  commenced  on  or  about  the 
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29th  of  January,  1873,  to  set  aside  said  conyeyance,  on  the  ground  that 
it  was  made  to  hinder,  delay  and  defraud  creditors,  and  was  therefore 
fraudulent  and  void;  and  to  obtain  satisfaction  of  the  plaintiff's 
judgment  out  of  said  land. 

On  the  trial,  the  record  of  that  judgment  was  offered  in  evidence. 
The  defendants  objected  to  the  same  being  received  in  evidence,  on 
the  following  grounds :  That  the  judgment  was  a  nullity ;  the  clerk 
having  no  power,  authority  or  jurisdiction  to  enter  the  same.  That 
there  was  no  proof  that  the  defendant,  Annie  E.  Smith,  signed  an 
admission  of  service  of  the  summons.  That  there  was  no  proof  of 
the  personal  service  of  the  summons,  or  that  it  was  served  in  this 
State.  That  there  being  no  proof  of  service  of  the  summons,  the 
court  had  no  jurisdiction  of  the  defendant,  and  the  judgment  was 
void.  That  the  admission  of  service  of  summons  did  not  state  the 
place  or  manner  of  service,  or  that  the  service  was  personal.  That 
the  summons  contained  a  notice  that  judgment  would  be  taken  for 
money  upon  a  money  demand  arising  on  contract,  while  the  com- 
plaint contained  no  demand  for  such  judgment,  but  for  equitable 
relief.  That  the  judgment  was  not  for  the  relief  demanded  in  the 
complaint.  That  judgment  upon  the  demand  stated  in  the  com- 
plaint could  only  be  taken  on  application  to  the  court,  and  the  clerk 
had  no  authority  to  grant  or  enter  the  judgment 

The  judge  sustained  the  objections,  and  refused  to  receiye  the 
judgment  in  evidence. 

The  plaintiff  then  offered  in  evidence  the  execution  issued  upon 
said  judgment.  The  defendant  objected  to  the  same,  as  being  imma- 
terial, there  being  no  proof  of  the  judgment.  The  court  sustained 
the  objection,  and  the  plaintiff  excepted. 

The  defendant  moved  that  the  complaint  be  dismissed,  and  the 
court  granted  the  motion,  on  the  ground  that  the  plaintiff  had 
failed  to  prove  any  of  the  facts  or  circumstances  stated  in  the  com- 
plaint. 

D.  Miliary  for  appellant. 

Geo,  0.  Greene,  for  respondents. 

GiLBEBT,  J.  The  judge,  at  special  term,  clearly  erred  in  exclud- 
ing the  judgment  offered  in  evidence.  That  judgment  was  re- 
covered in  the  supreme  court    Jurisdiction  is  presumed,  and  no 
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proof  is  necessary.     If  it  was  irregular  it  could  be  set  aside  only 

on  motion.    It  cannot  be  attacked  coUafcerally^  when  offered  in  eyi- 

dence  in  another  suit. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 

costs  to  abide  the  event 

New  trial  granted. 


EiTTELL,  appellant,  y.  OsBOBitr. 

AjuignmmU  in  trust  for  the  benefit  of  creditor s — traet  in  surphu  after  payment 

of  debts, 

A  deed  created  an  express  trust  for  the  sale  of  the  grantor's  property,  and 
the  collection  of  the  debts  due  to  him,  and  provided  that  the  net  proceeds 
of  snch  sales  and  collections  should  constitute  a  fund  out  of  which  his  just 
debts  should  be  first  paid,  and  that  the  residue,  if  any,  should  be  invested 
for  his  use  during  his  life,  or,  in  case  of  his  death  before  the  completion  of 
such  trust,  that  is,  before  the  payment  of  such  debts,  such  residue  should 
be  paid  over  and  distributed  to  his  heirs  at  law,  as  provided  by  statute  in 
cases  of  persons  dying  intestate.  Held,  (1)  that  the  trust  was  one  which 
was  governed  by  the  provisions  of  the  Revised  Statutes  relative  to  express 
trusts  ;  1  R.  S.  728,  §  66 ;  (2)  that  no  trust  was  raised  for  the  benefit  of 
the  grantor's  heirs,  and  they  could  be  entitled  to  any  portion  of  the  trust 
estate,  only  in  the  event  of  the  grantor's  dying  before  the  object  of  the  trust 
had  been  accomplished,  and  of  a  surplus  remaining ;  (8)  that  the  sole  pur- 
pose of  the  trust  being  the  payment  of  the  grantor's  debts,  when  they  were 
paid  the  trust  ceased,  and  what  remained  of  the  trust  property,  at  once  vested 
in  the  grantor ;  and  the  only  duty  remaining  to  be  performed  by  the  trus- 
tees, was  to  pay  over  the  surplus  to  him,  or  to  invest  it  in  conformity  to  his 
directions ;  and  either  of  these  acts  would  operate  as  an  effectual  discharge 
to  them. 

The  referee  found  that  all  the  debts  were  paid,  that  the  sole  acting  trustee 
had  had  a  settlement  in  full  with  the  grantor,  of  all  matters  pertaining 
to  the  trust,  and  that  the  grantor  entered  into  full  possession  of  aU  the  trust 
property  undisposed  of.  Held,  that  these  findings  were  a  bar  to  an  action  by 
the  heirs  at  law  of  the  grantor  against  the  trustees,  for  an  account. 

Appeal  from  a  judgment  dismissing  the  complaint,  entered  upon 
the  report  of  a  referee. 

This  action  was  brought  in  Seneca  county  by  Mary  A.  Eittell 
and  others  against  William  R  Osbom  and  Anna  B.  Bobinson, 
executrix  and  sole  legatee  of  Ebenezer  M.  Robinson,  deceased. 
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On  the  26th  of  December^  1851^  Dayid  Owen  made  and  ezecnted 
to  W.  B.  Osbom  and  E.  M.  Bobinson  a  deed  of  trast,  or  instrn- 
ment  in  writing,  by  which  he  conveyed  and  assigned  to  them  all  his 
real  estate  and  personal  property  in  trust  for  the  payment  of  his 
debts,  and  to  sell  the  same,  and  directed  that  the  avails,  over  and 
above  expenses  and  commissions,  shonld  constitute  a  fund  for  the 
payment  of  his  debts,  and  the  residue,  if  any,  should  be  invested  in 
some  safe  and  proper  manner  for  the  grantor's  use  during  life,  or,  in 
case  of  his  death  before  tbe  completion  of  the  trust,  paid  over  and 
distributed  to  his  heirs  at  law  as  by  statute  in  cases  of  persons  dying 
intestate. 

Under  the  said  instrument  Osbom  and  Bobinson  took  possession 
of  personal  and  real  property  belonging  to  the  assignor.  Owen 
died  intestate  in  the  year  1868,  leaving  the  plaintiffs  his  sole  heirs 
at  law.  E.  M.  Bobinson  died  about  the  year  1859,  leaving  the 
defendant  Anna  B.  Bobinson  his  sole  executrix  and  legatee.  This 
action  was  brought  by  the  plaintiffs,  as  heirs  at  law  of  the  grantor, 
against  the  defendants,  to  compel  them  to  account  for  the  doings 
of  said  Osborn  and  E.  M.  Bobinson,  as  trusfcees  under  said  assign- 
ment The  same  was  referred  to  a  referee,  who  found  as. facts  that 
the  plaintiffs  were  the  children  and  heirs  at  law  of  David  Owen,  the 
grantor;  that  the  grantees,  Bobinson  and  Osborn,  accepted  the  trust 
and  entered  upon  the  duties  of  said  assignment;  that  in  November, 
1852,  Osbom,  with  the  assent  of  Owen,  transferred  the  business  of 
carrying  out  the  assignment  to  Bobinson,  and  closed  his  connection 
therewith ;  that  all  the  lands  and  interests  in  lands  owned  by  Owen 
at  the  date  of  the  assignment  had  since  been  conveyed  away  by  the 
said  assignees  or  by  Owen  himself,  or  had  come  to  his  heirs;  that  there 
was  no  evidence  showing  that  said  assignees,  or  either  of  them,  had 
received  any  property  belonging  to  the  assignor  which  they  had 
retained  or  applied  to  their  own  use,  or  withheld  from  Owen  or  his 
representatives,  or  any  of  them ;  that  on  the  15th  of  January,  1856, 
the  said  Bobinson,  the  sole  acting  tmstee,  had  a  settlement  in  full 
of  all  matters  pertaining  to  said  assignment,  and  the  matters  con- 
nected therewith,  with  said  Owen,  and  the  latter  thereafter  entered 
into  the  full  possession  of  all  the  property  remaining  undisposed  of 
which  he  had  at  the  date  of  the  assignment;  that  all  the  debts  due 
from  Owen  were  paid  prior  to  said  settlement;  that  neither  the  said 
Osbom  nor  the  said  Anna  B.  Bobinson,  as  executrix,  was  owing 
any  thing  to  the  plaintiffs,  or  either  of  them,  or  to  the  estate  of 
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Owen,  or  had  any  of  the  property  of  said  Owen  in  their  possession 
or  under  their  control.  And  he  found  as  conclasions  of  law  that 
Dayid  Owen,  after  the  payment  of  his  debts,  had  the  legal  right  to 
resume  the  property  assigned  and  the  control  thereof;  that  after 
such  payment  the  said  assignment  was  inoperatiye;  that  the  defend- 
ants were  not  liable  to  render  any  account  or  make  any  transfers ; 
and  that  they  were  not  indebted  to  the  plaintiffs,  or  either  of  them, 
nor  to  the  estate  of  said  Owen;  and  that  they  were  entitled  to  judg- 
ment for  costs  and  disbursements.  Judgment  dismissing  the  com- 
plaint was  accordingly  entered. 

John  B,  Murray 9  for  appellants.  The  assignment  differed  from 
the  ordinary  assignments  made  by  debtors  in  failing  circum- 
stances for  the  benefit  of  creditors.  It  was  in  the  nature  of  a  trust 
deed,  making  the  assignees  trustees  of  his  estate,  to  hold  the  same 
during  his  life,  and  render  all  that  should  remain  at  his  death  to 
his  heirs  at  law.  This  clause  created  an  express  trust,  which  became 
operatiye^  as  soon  as  the  assignees  entered  upon  the  discharge  of 
their  duties.  From  that  time  the  trustees  became  and  continued  to 
be,  until  the  death  of  the  assignor,  trustees  of  an  express  trust ;  and 
neither  they  nor  Owen  could  so  alter  or  change  the  trust  as  to 
deprive  the  plaintiffs  of  their  rights  in  the  trust  property.  Fero  v. 
Fero^  9  How.  85;  Van  Epps  v.  Van  Epps,  9  Paige,  237;  Briggs 
V.  Davis,  20  MT.  Y.  16 ;  S.  C,  21  id.  674. 

E.  H.  Lamb,  for  respondents. 

OiLBEBT,  J.  In  the  construction  of  the  deed  or  assignment  oi 
Mr.  Owen,  we  are  bound  to  give  effect  to  the  intention  of  the  par- 
ties to  it  (1  R  S.  748,  §  2) ;  and  if  that  be  attended  to,  there  will 
be  little  difficulty  in  determining  the  case.  The  deed  created  an 
express  trust  for  the  sale  of  the  grantor's  property  and  the  collec- 
tion of  the  debts  due  to  him,  and  provided  that  the  net  proceeds  of 
such  sales  and  collections  should  constitute  a  fund  out  of  which 
his  just  debts  should  be  first  paid,  and  that  the  residue,  if  any, 
should  be  invested  for  his  use  during  his  life,  or  in  case  of  his 
death  before  the  completion  of  said  trust,  that  is,  before  the  pay- 
ment of  such  debts,  such  residue  should  be  paid  over  and  distributed 
to  his  heirs  at  law  as  provided  by  statute  in  cases  of  persons  dying 
intestate.    The  trust  is  one  which  is  governed  by  the  provisions  of 
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the  Beyised  Statutes  relative  to  express  tmsts  (1  R.  S.  728^  g  55). 
From  the  language  employed,  it  is  quite  apparent  that  no  trust 
was  raised  for  the  benefit  of  the  grantor's  heirs,  and  that  they  could 
be  entitled  to  any  portion  of  the  trust  estate  only  in  the  event  of 
the  grantor's  dying  before  the  object  of  the  trust,  namely,  the  pay- 
ment of  his  debts,  had  been  accomplished^  and  of  a  surplus  remain- 
ing after  such  payment.  Nor  was  there  even  an  attempt  to  create 
a  trust  in  such  surplus  for  the  benefit  of  the  grantor.  The  clause 
in  the  deed,  on  that  subject,  amounts  to  a  new  direction,  which 
could  be  fulfilled  only  by  an  investment  which  would  give  the 
grantor  both  the  legal  and  beneficial  interest  A  mere  passive  trust 
to  hold  property  for  another's  use  cannot  exist  under  our  law.  It 
must  be  created  for  one  of  the  active  objects  enumerated  in  the 
52d  section  of  the  statute  before  cited;  and  every  estate  or  in- 
terest not  embraced  in  the  trust,  and  not  otherwise  disposed 
of,  reverts  to  the  grantor  as  a  legal  estate.  Id.  729,  g  62.  The 
sole  purpose  of  the  trust  being  the  payment  of  the  grantor's  debts 
when  they  were  paid  the  trust  ceased.  Id.  730,  g  67.  What  re- 
mained of  the  trust  property  at  once  vested  in  the  grantor.  All 
the  duty  remaining  to  be  performed  by  the  trustees  was  to  pay 
over  the  surplus  to  him,  or  to  invest  it  conformably  to  his  direc- 
tions. Either  of  these  acts  would  operate  as  an  effectual  discharge 
to  them. 

The  referee  has  found  that  all  the  debts  were  paid,  and  that  after- 
ward the  sole  acting  trustee  had  a  settlement  in  full  with  the 
grantor,  of  all  matters  pertaining  to  the  trust,  and  that  the  grantor 
entered  into  full  possession  of  all  the  trust  property  undisposed  of. 
These  findings  are  sustained  by  the  evidence,  and  required  the 
referee  to  render  the  judgment  iqppealed  from. 

It  is  therefore  affirmed. 

Judgment  affirmed. 
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Codding,  appellant,  v.  Wamslbt. 

Specific  performance — when  time  is  of  th^  essence  of  contract  of  sale  — 

Waiwr — MutiLolity  of  obligations. 

Plaintiff  leased  premiBes  of  defendant  hj  a  lease,  containinf^  a  covenant  that 
the  plaintiff  might  purchase  the  premises  within  three  months  after  the 
date  thereof,  for  a  sum  specified,  a  part  whereof  was  to  be  paid  at  the 
time  of  parchaMe.  Plaintiff  did  not  purchase  within  the  three  months. 
Defendant  after  the  expiration  of  the  three  months  expressed  his  willing- 
ness to  receive  the  sum  agreed  to  be  paid  as  a  first  installment  and  to  convej 
the  premises,  but  refused  to  agree  to  extend  the  time  of  performance.  Sub- 
sequently plaintiff  offered  to  perform,  but  defendant  refused  to  convey.  In 
an  action  for  specific  performance,  held,  (1)  that  time  was  of  the  essence  of 
the  contract,  and  that  the  failure  of  the  plaintiff  to  comply  with  the  terms  on 
which  the  option  was  granted  deprived  her  of  the  benefits  thereof  unless 
the  defendant  had  waived  compliance  therewith ;  and  (2)  that  the  willing" 
ness  of  defendant  to  perform  after  the  expiration  of  the  time  did  not  amount 
to  suclf  waiver. 

Becipiocity  of  obligation  is  not  necessary  to  the  maintenance  of  an  action  by 
a  purchaser  for  specific  performance.  All  that  is  requisite  is  that  the  con- 
tract on  the  part  of  the  vendor  be  founded  upon  a  sufiAcient  consideration, 
and  be  made  conformably  to  the  requisites  of  the  statute  of  frauds ;  and 
although  the  agreement  does  not  bind  the  purchaser,  yet  if  he  bring  an 
action  for  specific  performance  by  the  vendor,  he  thereby  makes  the  remedy 
mutual,  and  the  objection  to  a  decree  to  compel  the  performance  of  a 
unilateral  contract  is  taken  away. 

Appbal  from  a  judgment  entered  on  the  report  of  a  referee,  dis- 
missing the  complaint 

The  action  was  brought  in  Monroe  county  by  Mary  A.  Codding 
against  Thomas  Wamsley  to  compel  the  specific  performance  of  an 
agreement  by  the  defendant  to  sell  to  the  plaintiff  a  house  and  lot 
in  the  city  of  Rochester. 

By  a  lease  executed  by  the  parties  on  the  1st  of  April,  1871,  the 
defendant  leased  the  premises  in  question  to  the  plaintiff  for  the 
term  of  one  year  at  a  rent  specified  therein.  At  the  foot  of  this 
lease  was  this  covenant  on  the  part  of  the  defendant :  ^'  And  in  con- 
sideration of  the  premises  it  is  further  agreed  and  likewise  cove- 
nanted by  said  Wamsley  that  at  any  time  within  three  months 
from  the  date  hereof  the  said  Godding  may  become  the  purchaser 
and  owner  in  fee  of  said  premises  at  and  for  the  price  of  $9,500^ 
Vol.  IV,  N.  Y.  Kbp.  —  7 
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with  interest  thereon  from  the  date  hereof,  ♦  *  *  ^nd 
in  case  of  such  purchase,  then  the  amount  of  rent  actually 
paid  by  said  Godding  shall  be  credited  upon,  and  treated  and  con- 
sidered as  a  part  of  said  purchase-price,  and  a  first  payment  or 
installment  of  $3,000  be  immediately  paid  thereon,"  etc.,  etc. 

The  plaintiff  paid  to  the  defendant  monthly,  in  advance,  the  rent 
of  $100  per  month,  reserved  in  the  lease,  up  to  and  including  the 
Ist  of  November,  1871,  and  also  paid  taxes  and  insurance  upon  the 
premises,  to  the  amount  of  $159.61,  which  was  subsequently  indorsed 
upon  the  lease  and  applied  as  rent  The  plaintiff  had  paid  nothing 
more  upon  the  lease.  The  referee  found  that  the  plaintiff  did  not 
become  the  purchaser  of  the  premises  within  three  months  from  the 
date  of  the  agreement  on  the  terms  therein  mentioned  or  otherwise, 
that  she  did  not  pay  $3,000  of  the  purchase-money,  to  be  paid  imme- 
diately upon  her  becoming  such  purchaser,  as  therein  provided ;  nor 
has  she  since  paid  the  same  or  any  part  thereof,  or  performed  the  other 
things  agreed  to  be  done  by  her;  nor  made  any  tender  of  perform- 
ance, except  in  her  complaint,  and  that  after  the  expiration  of  three 
months  from  the  date  of  the  agreement,  the  defendant  several  times 
expressed  a  willingness  to  the  plaintifPs  agent  and  her  attorney  to 
receive  the  $3,000  agreed  to  be  paid  within  that  time,  immediately 
on  her  becoming  such  purchaser  as  aforesaid,  if  paid,  and  to  allow 
her  to  become  the  purchaser  of  said  premises  on  the  terms  aforesaid^ 
but  made  no  agreement  to  do  so,  and  declined  to  make  any  agree- 
ment to  extend  the  time  for  her  to  become  such  purchaser  as 
specified  in  the  agreement. 

And  the  referee,  as  conclusions  of  law,  found  that  the  plaintiff 
was  not  entitled  to  a  specific  performance  of  said  contract,  to  allow 
her  to  become  the  purchaser  of  the  premises,  and  that  the  defend- 
ant was  entitled  to  judgment  for  the  foreclosure  of  all  the  plaintiff's 
right,  title  and  interest  in  said  contract  and  premises  and  claim 
thereto ;  and  that  the  plaintiff  surrender  and  deliver  up  the  possession 
of  the  premises  to  him,  and  for  costs  of  suit.  Judgment  was  entered 
accordingly. 

John  Van  Voorhis  and  ff.  R  Seldeny  for  appellant  Notwith- 
standing the  optional  character  of  the  agreement,  it  is  competent 
for  a  court  of  equity  to  compel  the  performance  of  it  if  justice  seems 
to  demand  it  Matter  of  Hunter,  1  Edw.  1.  The  want  of  mutuality 
is  never  of  itself  a  defense  to  a  suit  for  a  specific  performance.  WAUe 
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V.  Schuyler^  1  Abb.  N.  S.  302 ;  Woodward  y.  Aspinwall,  3  Sandf. 
275  ;  Justice  y.  Lang,  42  K  Y.  494.  The  defendant  extended  the 
time  of  payment  Time  is  not,  as  a  general  mle,  of  the  essence  of 
a  contract  of  sale  of  real  estate,  and  yery  slight  circumstances 
eyincing  a  disposition  to  waiye  the  strict  obseryance  of  the  terms 
of  the  contract,  are  sufficient  to  protect  the  equitable  rights  of  a 
party  failing  in  the  literal  compliance  with  the  terms  of  the  con- 
tract. Leggett  y.  Edwarda^  Hopk.  630,  546 ;  Edgerton  y.  Peckham, 
11  Paige,  352,  363 ;  Benson  y.  Tilion,  24  How.  494 ;  Voorhees  y.  Be 
Meyer,  2  Barb.  37, 49 ;  Leaird  y.  Smith,  44  N".  Y.  618.  Where  indul- 
gence has  been  giyen  by  a  yendor  beyond  the  time  when  payments 
were  due,  he  cannot  suddenly  declare  a  forfeiture  without  reasonable 
notice  of  his  intention  to  do  so.  Harris  y.  IVoup,  8  Paige,  423 ; 
Fleming  y.  Gilbert,  3  Johns.  528 ;  SheUington  y.  Howland,  53  N".  Y. 
371 ;  2  Am.  Lead.  Gas.  (5th  ed.)  596.  In  this  case  reasonable  notice 
was  expressly  promised  by  the  defendant  The  court  may  reform 
the  contract  or  act  upon  it  as  if  reformed.  Bidwell  y.  Asior  Mutual 
Ins.  Co.,  16  N.  Y.  263. 

Chumasero  <&  Davison,  for  respondent 

Gilbert,  J.  At  one  time  a  purchaser  was  not  allowed  to  main- 
tain a  bill  against  the  seller  for  the  specific  performance  of  a  con- 
tract to  sell  lands,  unless  he  himself  was  bound  by  the  same  contract 
to  purchase.  Eeciprocity  of  obligation  was  necessary.  Newland  on 
Contr.  153 ;  Fry  on  Spea  Pert,  §  286,  et  seq.;  Fonb.  Eq.  Bk.  1,  ch.  6, 
§  13.  But  this  rule,  it  seems,  is  not  now  in  force.  All  that  is  requi- 
site is  that  the  contract  on  the  part  of  the  seller  be  founded  upon  a 
sufficient  consideration,  and  be  made  conformably  to  the  require- 
ments of  the  statute  of  frauds.  If  these  facts  concur,  and  the  cir- 
cumstances be  such  as  establish  a  right  to  equitable  relief,  the  fact 
that  the  contract  was  not  mutually  binding  is  no  longer  an  insuper- 
able bar,  although  it  is  a  material  ingredient  in  restraining  the 
exercise  of  the  equitable  jurisdiction  of  the  court.  The  plaintiff, 
by  filing  the  bill,  makes  the  remedy  mutual,  and  therefore  the  objec- 
tion to  a  decree  to  compel  the  performance  of  a  unilateral  contract  is 
taken  away.  Adams'  Eq.  82 ;  Batten's  Cont.,  cap.  5;  Willard's  Eq. 
Jur.  267 ;  Justice  y.  Lang,  42  N.  Y.  492,  and  cases  cited  on  this  point ; 
sed  vide,  S.  C,  52  id.  323. 

The  contract  in  this  case  is  not  an  absolute  one  to  sell,  but  giyes 
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to  the  plaintiff  merely  an  option  or  right  of  election  of  becoming 
the  purchaser  of  the  lands  at  any  time  within  three  months  after 
the  date  thereof.  The  plaintiff  did  not  avail  herself  of  the  privilege 
thus  given,  within  the  time  limited.  The  court  is  now  asked  to  say 
that  the  time  specified  is  not  of  the  essence-  of  the  contract,  and 
that  the  option  may  be  exercised  after  such  time.  We  cannot 
accede  to  that  proposition.  It  would  in  effect  make  a  new  contract 
for  the  parties.  In  ordinary  cases  of  contracts  between  vendor  and 
purchaser,  the  time  fixed  for  the  payment  of  the  purchase-money  is 
not  of  the  essence  of  the  contract,  unless  the  parties  themselves 
have  either  expressly  or  by  reasonable  implication  agreed  that  it 
shall  be  so  considered.  The  reason  is  that  the  contract  gives  a 
present  interest  in  equity,  and  forfeitures  are  odious.  In  this  case, 
however,  the  defendant  has  agreed  to  convey  only  upon  condition 
that  the  plaintiff  shall  perform  the  requisite  acts  on  her  part  within 
three  months.  The  plaintiff  npt  being  bound  to  purchase,  it  would 
be  inequitable  to  hold  the  defendant  bound  to  sell  after  the  time 
fixed  by  the  contract;  for  by  so  doing  the  defendant  would  be  held 
to  a  performance  if  disadvantageous  to  him,  and  yet  if  advantage- 
ous to  him  he  could  not  compel  a  performance  by  the  plaintiff.  It 
is  not  an  answer  to  say  that  the  plaintiff  agreed  to  pay  an  excessive 
rent,  as  a  consideration  for  the  option  granted  to  her.  That  was 
quid  pro  quo  for  the  privilege  conferred.  It  was  competent  for 
the  parties  to  agree  upon  any  consideration  therefor.  It  appears 
that  the  defendant,  acting  under  advice  of  counsel,  took  special 
pains  to  avoid  incurring  the  obligations  of  a  vendor  in  an  ordinary 
contract  of  sale.  The  language  of  his  covenant  effectually  secures 
that  object.  Straining  it  to  the  utmost  it  is  a  covenant  contained 
in  a  mutual  contract  to  give  an  option  or  right  of  purchase,  and 
gives  no  present  interest.  There  being  nothing  in  the  nature  of  the 
contract  contrary  to  law  or  equity,  we  ought  to  give  it  effect  accord- 
ingly. And  such  is  the  rule  governing  the  exercise  of  the  jurisdic- 
tion of  the  court  in  this  class  of  cases.  It  is  stated  in  Stor3r's  Eq. 
Juris.,  §  777  a  (11th  ed.),  as  follows :  "  But  notwithstanding  the  rule 
is  well  established  in  courts  of  equity  that  time  will  not  be  regarded 
as  indispensable,  in  regard  to  decreeing  specific  performance  of  con- 
tracts for  the  actual  sale  of  lands  on  one  side,  and  the  actual  pur- 
chase on  the  other,  it  is  different  where  the  contract  gives  a  mere 
election  to  purchase  upon  certain  conditions.  Accordingly,  where 
upon  a  lease  with  the  right  of  purchase  within  seven  years,  upon 
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giving  three  months'  notice,  and  paying  a  fixed  sum  at  the  expira- 
tion of  such  notice,  the  lessee  gave  the  requisite  notice  but  did 
not  pay  the  money  in  time,  a  bill  for  specific  performance  was  dis- 
missed. And  a  similar  decision  was  made  by  the  Lord  Chancellor, 
where  his  lordship  said:  '  The  things  required  must  be  done  in  the 
order  of  sequence  stipulated.  These  were  notice,  and  the  payment 
of  money  on  a  day  certain/  "  Weston  v.  CoUins,  34  L.  J.  (Chan.)  353; 
Lord  Ranelagh  v.  Milton^  10  Jur.  (N.  S.)  1141. 

In  Mason  y.  Payne,  47  Mo.  517,  the  suit  was  founded  upon  a 
stipulation  in  a  lease  giving  the  lessee  the  option  of  purchasing  the 
demised  premises,  in  fee,  at  any  time  within  five  years ;  but  required 
him,  if  he  elected  to  purchase,  to  give  thirty  days'  notice  of  his 
intention  to  purchase,  and  to  make  payment  of  one-fourth.  The 
court  held  that  the  thirty  days'  notice  was  of  the  essence  of  the 
contract,  and  that  notice  given  two  days  before  the  expiration  of  the 
five  years  was  too  late.  See,  also,  German  v.  Machin,  6  Paige,  288 ; 
Boucher  v.  Van  Boskirk,  2  A.  K.  Marsh.  345 ;  Oeiger  v.  Oreen,  4 
Gilb.  472.  We  think,  therefore,  that  time  was  of  the  essence  of  the 
contract  in  this  case ;  and  that  the  failure  of  the  plaintiff  to  comply 
with  the  terms  on  which  the  option  was  granted,  deprived  her  of  the 
benefits  thereof,  unless  the  defendant  waived  the  non-compliance 
with  the  condition.  A  party,  for  whose  benefit  a  condition  is 
imposed,  may  waive  the  strict  performance  thereof.  But  mere 
indulgence  is  never  to  be  construed  into  such  waiver.  Gray  v. 
Blanchardy  9  Pick.  292. 

Upon  this  subject,  the  referee  finds  that  the  defendant  several 
times  expressed  a  willingness  to  the  plaintiff's  agent,  and  to  her 
attorney,  to  allow  her  to  become  the  purchaser  of  the  premises  on 
the  original  terms,  notwithstanding  the  expiration  of  the  time 
limited,  but  that  he  declined  to  make  any  agreement  to  extend  such 
time.  Although  the  evidence  on  this  point  was  confiicting,  yet  we 
see  no  reasoa  to  disturb  the  finding  of  the  referee.  The  result  is 
that  the  defendant  indulged  the  neglect  or  inability  of  the  plain- 
tiff, without  waiving  his  rights.  Such  indulgence  can  have  no  legal 
effect  in  determining  the  case.  If  the  referee  had  found  that  the 
defendant  either  caused,  or  sanctioned,  or  authorized  the  plaintiff 's 
default,  the  case  might  have  been  different.  But  there  is  no  such 
finding,  and  the  evidence  on  the  part  of  the  defendant  is  that  he 
merely  expressed  a  present  willingness  to  take  the  money,  while,  at 
the  same  time,  he  refused  to  make  any  promises  for  the  future. 
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Nor  did  he  do  any  act  indicative  of  hia  intention  to  waive  the  for- 
feiture, nnless  the  money  were  paid  presently.  Under  such  cirenm- 
etances,  it  is  impossible  to  hold  that  there  was  a  waiver. 

We  have  no  power,  on  this  appeal,  to  reform  the  contract,  even  if 
the  case  showed  proper  grounds  for  such  a  decree. 

The  judgment  must  be  afBirmed. 

Judgment  affirmed. 


EoDGE  y.  SEXTOK9  appellant. 

TUle — token  winner  in  a  gcmtUng  transacUon  does  not  acquire — sale  by  toinner 

to  bona  flde  purchaser. 

The  plaintiff  staked  hifl  watch  and  chain  on  the  throw  of  tho  dice,  and  lost» 
by  reason  of  a  trick  or  cheat  on  the  part  of  his  adversary.  The  stake-holder 
delivered  the  property  to  the  winner,  who  sold  it  for  value,  and  without 
notice  to  the  defendant.  In  an  action  of  replevin,  held,  that  no  title  passed 
to  the  winner  which  he  could  convey  to  a  purchaser,  and  that  the  plaintiff 
could  recover  the  property  of  the  defendant. 

A  man  cannot  be  divested  of  the  title  to  his  property  by  means  of  a  cheat  and 
conspiracy ;  and  even  an  innocent  purchaser  from  one  who  so  obtains  it  is 
not  entitled  to  protection  against  the  claim  of  the  true  owner. 

The  rule  of  protection  to  a  bona  flde  purchaser  of  property  obtained  by  fraud 
does  not  apply  unless  it  appears  that  the  owner  intended  to  transfer  both 
the  property  in,  and  possession  of,  the  goods,  to  the  person  guilty  of  the 
fraud.  If  his  intention  was  to  deliver  nothing  more  than  the  bare  posses- 
sion, there  is  no  contract  of  sale,  and  the  property  does  not  pass. 

Appeal  from  a  judgment  in  favor  of  the  plaintiff  entered  upon 
the  report  of  a  referee. 

The  action  was  replevin  for  a  gold  watch  and  chain  brought  in 
Erie  county  by  William  C.  Hodge  against  Albert  R.  Sexton. 

The  plaintiff,  a  young  man  about  22  years  of  age,  while  away  from 
home,  fell  in  with  certain  disreputable  characters,  named  Smith  and 
Badger,  and  was  induced  to  gamble  with  them,  each  betting  upon 
the  throws  of  the  dice.  The  plaintiff  bet  and  lost  the  watch  and 
chain  in  question,  and  the  stakeholder  gave  the  same  up  to  Smith. 
A  few  days  afterward  the  property  was  found  in  the  possession  of 
the  defendant,  who  swore  that  he  bought  the  watch  of  Badger  and 
the  chain  of  Smith,  that  he  paid  1100  for  the  watch  and  $35  for  the 
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chain,  without  knowing  any  thing  about  either  of  the  men,  or  how 
they  came  by  the  property.  The  value  of  the  watch  and  chain  was 
stated  in  the  complaint,  and  admitted  by  the  answer  to  be  $300. 

The  plaintiff  testified  that  he  did  not  authorize  the  stakeholder  to 
deliver  the  property  to  Smith  and  Badger,  nor  to  the  defendant, 
nor  consent  that  he  might  take  or  keep  it,  or  authorize  Smith  and 
Badger  to  let  him  have  it.  The  evidence  also  tended  to  show  that 
Smith  and  Badger  had  conspired  together  to  get,  and  did  get  pos- 
session of  the  watch  and  chain  by  a  fraudulent  trick  or  a  cheat. 
Demand  of  the  property  was  proved.  The  defendant  moved  for 
a  nonsuit  on  the  grounds  that  the  plaintiff  had  failed  to  make  a 
cause  of  action,  and  that  the  defendant,  being  an  innocent  pur- 
chaser, could  hold  the  watch  and  chain  as  against  the  plaintiff. 
The  motion  was  denied,  and  defendant  excepted. 

The  referee  reported  in  favor  of  the  plaintiff. 

William  Spargur,  for  appellant.  The  evidence  is  undisputed  that 
the  plaintiff  lost  the  property  while  gambling,  and  that  he  gave  it 
up  in  payment  of  the  bet  or  wager.  And  there  is  no  evidence  to 
authorize  a  finding  of  mala  fides  on  the  part  of  the  defendant.  The 
proof  is  that  he  purchased  in  good  faith,  and  when  the  owner  parts 
with  property  intending  to  pass  the  title,  the  one  who  obtains  it  can 
convey  a  good  title  to  an  innocent  purchaser,  no  matter  what  fraudu- 
lent means  may  have  been  used  to  induce  the  owner  to  part  with  it. 
Bassett  v.  Spoffordy  45  N.  Y.  387;  Barnard  v.  Oampbelly  7  Alb.  L. 
J.  394.  But  in  this  case  the  plaintiff  was  not  induced  to  part  with 
his  property  by  means  of  any  fraud.  He  parted  with  it  voluntarily, 
and  the  winner  could  pass  a  good  title  to  an  innocent  purchaser. 
The  rule  that  a  party  can  convey  no  better  title  than  he  has,  is 
applicable  only  to  cases  of  conditional  sales  and  other  cases  where 
the  owner  has  parted  with  the  possession  of  the  property  without 
intending  to  pass  title.  Manufacturers^  Bank  v.  Farmers'  Bank,  2 
N.  Y.  Sup.  395,  401.  While  a  fraudulent  vendee  gets  no  title  as 
against  the  vendor,  yet  he  can  convey  a  good  title.  Bassett  v.  Spof- 
fardy  45  K  Y.  387 ;  Barnard  v.  Campbell,  7  Alb.  L.  J.  394. 

Wm,  H.  Gumey,  for  respondent.  The  property  was  obtained 
from  the  plaintiff  by  means  of  acts  amounting  to  a  larceny.  Barb. 
Crim.  Law,  164 ;  Williams  v.  State,  1  Porter,  118.  Assuming  that 
the  plaintiff  lost  his  property  in  a  fair  bet,  the  defendant  got  no 
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title  to  it^  and  it  may  be  recovered  back  under  the  statute  against 
betting  and  gaming.  2  R.  S.  (5th  ed.)  924.  If  the  gamblers  got 
no  title,  they  could  convey  none  to  the  defendant  Ballard  v. 
Burgetty  40  N.  Y.  314;  Anderson  v.  Nicholas,  5  Bosw.  121;  Daws 
V.  Perriny  16  N.  T.  325 ;  Salters  v.  Everett,  20  Wend.  267,  275 ; 
Comll  V.  Hill,  4  Denio,  823,  327 ;  Brewer  v.  Peabody,  13  N.  Y.  121 ; 
2  Kent's  Com.  324. 

Gilbert,  J.  The  only  ground  on  which  it  is  claimed  that  this 
judgment  should  be  reversed  is  that  the  plaintiff  voluntarily  parted 
with  his  property,  and  the  defendant  is  a  bona  fide  purchaser.  We 
think  the  defendant  cannofc  be  deemed  a  bona  fide  purchaser,  but 
that  even  if  he  should  be  so  regarded  no  title  to  the  goods  in  con- 
troversy passed  to  his  vendor,  and  consequently  he  got  none  by 
his  purchase.  It  is  very  evident  that  the  plaintiff  did  not  intend  to 
part  with  his  property,  but  merely  to  permit  the  stakeholder  to  take 
possession  of  it  temporarily.  If  he  had  won  the  bet  the  possession 
would  have  been  resumed  by  him,  and  no  authority  to  deliver  the 
property  over  to  his  adversary  can  be  implied  unless  the  bet  was 
fairly  won  by  the  latter.  That  the  transaction  was  a  gross  cheat  on 
the  part  of  the  winner,  and  was  the  result  of  a  conspiracy  between 
him  and  his  confederates,  admits  of  no  question. 

A  man  cannot  be  divested  of  the  title  to  his  property  by  such 
means,  and  even  an  innocent  purchaser  from  one  who  so  obtains  it 
is  not  entitled  to  protection  against  the  claim  of  the  true  owner. 
The  cases,  when  such  protection  has  been  afforded,  rest  upon  the 
principle  that  when  one  has  been  induced  to  part  with  his  property 
by  fraud,  the  transaction  is  void  or  voidable  at  his  election.  It  is 
optional  with  him  either  to  affirm  or  to  rescind  the  contract.  But 
such  election  must  be  exercised  before  the  rights  of  third  persons 
have  intervened.  In  other  words,  the  contract  is  valid  until 
rescinded,  and  if  before  it  has  been  avoided  the  goods  have  been 
sold  to  a  bona  fide  purchaser  the  latter  is  entitled  to  protection. 
But  this  rule  does  not  apply  unless  it  appears  that  the  owner 
intended  to  transfer  both  the  property  in,  and  the  possession  of,  the 
goods  to  the  person  guilty  of  the  fraud.  If  his  intention  was  to 
deliver  nothing  more  than  the  bare  possession,  there  is  no  contract 
of  sale,  and  the  property  does  not  pass.  Movrry  v.  Walsh,  8  Cow. 
238;  BassettY.  Spofford,  45  N.  Y.  388;  Benj.  on  Sales,  Bk.  3,  cap. 
2,  §  2. 
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The  counsel  for  the  respondent  contends  that  the  facts  establish 
that  the  plaintiffs  property  was  stolen.  There  are  cases  which  hold 
that  when  a  man  has  been  deprived  of  his  property  by  means  of  a 
conspiracy  to  cheat  him,  under  color  of  a  bet,  and  where  the  taking 
occurred  under  circumstances  similar  to  those  which  existed  in  this 
case,  it  is  larceny.  Certainly  the  acts  of  the  person  from  whom  the 
plaintiff  purchased,  and  his  confederates,  involved  the  moral  guilt 
of  stealing,  if  they  did  not  constitute  the  technical  crime  of  larceny. 
Eoscoe's  Cr.  Ev.  (6th  ed.)  671,  575;  Rex  v.  Rohson,  R.  &  E.  0.  C. 
413 ;  People  v.  Jackson,  3  Park.  Cr.  590.  But  we  prefer  to  put  our 
decision  of  this  case  on  the  ground  that  no  title  passed. 

For  the  reason  stated,  and  without  considering  the  effect  of  the 
statute  against  betting  and  gaming  upon  the  transaction  in  con- 
troversy, we  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Hunt  v.  Mitchell,  appellant. 

Pleading — effect  of  ctdmiaeioTis  in — Evidence — eetoppd. 

Defendants  accepted  a  draft  drawn  by  plaintiff  in  favor  of  G.  The  draft  was 
afterward  protested  and  returned  to  plaintiff,  who  erased  G.'s  name  and  made 
it  payable  to  himself.  In  an  action  against  the  defendants,  as  acceptors,  the 
complaint  set  forth  the  draft  as  altered.  The  defendants'  answer  admitted 
the  acceptance  of  said  draft  as  *'  stated  in  the  complaint."  On  the  trial 
defendants  objected  to  the  receiving  of  the  draft  in  evidence  on  the  ground 
of  the  alteration.  Beld^  that  the  defendants  were  estopped  by  the  admission 
in  the  answer  from  raising  that  objection. 

Appeal  from  a  judgment  of  the  county  court  of  Herkimer  county 
on  a  verdict  in  favor  of  the  plaintiflf,  and  also  from  an  order  denying 
a  motion  for  a  new  trial  on  the  judge's  minutes. 

The  action  was  brought  by  Sandford  M.  Hunt,  Jr.,  against  Jeremiah 
Mitchell  and  Charles  Bailey  to  recover  of  the  defendants,  as  accept- 
ors, the  amount  of  a  draft  or  bill  of  exchange.  The  complaint 
alleged  that  on  the  Ist  day  of  June,  1872,  the  plaintiff  and  one 
Cramer  were  partners  in  business  at  Chicago,  under  the  firm  name 
of  Hunt  &  Cramer,  and  the  defendants  were  partners  in  business  at 
Little  Falls,  N.Y., under  the  firm  name  of  Mitchell  &  Bailey.  That 
Vol.  IV,  N.  Y.  Eep.  —  8 
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Hant  &  Cramer,  by  the  plaintiff  as  their  agent,  made  a  bill  of 
exchange  of  which  the  following  is  a  oopy : 

« 1206.68.  «  Chicago,  June  6,  1872. 

"Thirty  days  after  date  pay  to  the  order  of  myself  two  hundred 
and  fire  -^  dollars,  value  receired,  and  charge  to  account  of 

**  S.  M.  Hunt,  Jb., 
"  MiTOHELL  &  Bailey,  "  AgenV* 

'' lAUU  Fdll8y  K  Yr 

That  the  bill  was  duly  accepted  by  the  defendants.  Presentment, 
demand  and  refusal  of  payment,  and  protest  and  notice  were  alleged. 
The  plaintiff  alleged  that  he  had  purchased  Cramer's  interest  in  the 
draft  and  was  the  holder  and  owner  thereof. 

The  defendants,  by  their  answer,  admitted  that  they  '^  wrote  their 
acceptance  upon  and  across  the  face  of  said  draft  and  bill  of 
exchange,  as  stated  in  the  complaint,^'  but  alleged  that  such  accept- 
ance was  without  consideration,  and  made  under  a  mistake  of  fact 
and  upon  misrepresentations. 

On  the  trial  the  draft  sued  on  was  produced  and  offered  in  evi- 
dence. It  appeared  to  have  been  drawn  payable  "  to  the  order  of 
L,  J.  Gage,  cashier/'  and  those  words  had  been  erased  by  a  pen-line 
drawn  through  them,  and  the  word  ^^  myself  written  above.  It 
was  indorsed  "  S.  M.  Hunt,  Jr.,  Agt."  The  plaintiff  on  his  cross- 
examination  testified  that  the  draft  was  drawn  to  the  order  of  L. 
O.  Gage,  cashier  of  a  bank  in  Chicago,  in  the  first  instance ;  that 
after  the  draft  had  been  returned  protested,  he  took  it  up  and 
erased  Gage's  name  and  inserted  his  own,  and  then  indorsed  it,  after 
having  changed  it  so  as  to  make  it  payable  to  the  order  of  himself; 
that  he  did  not  draw  or  indorse  the  draft  as  the  agent  of  anybody. 
The  defendants  objected  to  the  draft  being  received  in  evidence  on 
the  grounds,  1st  That  it  was  not  the  draft  accepted ;  2d.  That  it 
was  signed  as  agent  and  indorsed  as  agent.  The  objection  was 
overruled  and  the  draft  received  in  evidence. 

When  the  plaintiff  rested,  the  defendants  moved  for  a  nonsait  on 
the  grounds,  1st.  That  there  was  no  evidence  that  the  plaintiff  was 
the  owner  and  holder  of  the  draft ;  2d.  That  the  draft  had  been 
altered  since  it  was  presented  to  the  defendants.  Motion  overruled 
and  defendants  excepted.    Verdict  for  the  plaintiff. 

The  defendants  moved  for  a  new  trial  on  the  minutes  of  the 
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judge,  on  the  grounds,  1st  That  there  was  no  evidence  to  authorize 
theyerdict;  2d.  That  the  verdict  was  against  the  evidence,  and 
unauthorized  by  the  law  of  the  case.  The  motion  was  denied,  and 
the  defendants  excepted. 

Burrows  di  Palmer^  for  appellants.  The  plaintiff  was  not 
entitled  to  recover  upon  a  different  instrument  from  the  one  set  out 
in  the  complaint,  although  the  answer  admitted  the  acceptance  of 
the  bill  "  set  out  in  the  complaint'^  Sheehy  v.  Mandeville,  7  Oranch, 
208.  The  alteration  admitted  to  have  been  made  by  the  plaintiff 
rendered  the  bill  void.  Cowen's  Tr.,  §  366;  Lewis  v.  Fayn,  8 
Cow.  71 ;  Afalin  v.  Malin,  15  Johns.  293  ;  Hunt  v.  Adams,  6  Mass. 
519 ;  WoodworthY.Bank  o/Americay  19  Johns.  391 ;  Nazro  v.  Fuller, 
24  Wend.  374 ;  Burchfidd  v.  Moore,  25  Eng.  Law  &  Eq.  123. 

Linh  &  Dennison,  for  respondent. 

OiLBEBT,  J.  We  are  inclined  to  think  the  alteration  of  the  draft 
was  such  a  material  one  as  to  avoid  the  instrument  But  if  it 
could  be  so  regarded,  the  admission  in  the  answer  that  the  defend- 
ants accepted  the  altered  draft  puts  the  fact  of  the  alteration  out  of 
the  issue,  and  estops  the  defendants  from  raising  that  objection. 

Upon  the  merits  of  the  defense  there  was  a  conflict  of  evidence, 
and  no  sufficient  reason  for  disturbing  the  verdict  has  been  pre- 
sented. 

The  judgment  and  order  denying  a  new  trial  must  be  affirmed, 

with  costs. 

Judgment  arid  order  affirmed. 


DowNBK  V.  Oabpbntbr,  appellant 

Payment — awtJiority  of  collecting  agent  to  extend  time  of. 

Plaintiffs  inatracted  their  collecting  agent  not  to  take  notes  from  debtors  on 
settlement  of  accounts,  without  first  sending  them  to  plaintiffs  for  approval. 
The  agent  received  from  defendant,  who  was  indebted  to  plaintifis,  a  time 
note  in  settlement,  which  plaintiffs  refused  to  approve.  In  an  action  on  the 
account  previously  commenced,  held,  that  the  taking  of  the  note  had  no  legal 
effect  on  the  original  demand. 

Appeal  from  a  judgment  for  the  plaintiff  entered  upon   the 
report  of  a  referee. 
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Downer  v.  Carpenter. 

The  action  was  brought  in  Oneida  county  by  Edward  P.  Downer 
and  Leroy  F.  Shepard  against  Alexis  C.  Carpenter  and  John  Baird,  to 
recover  Uie  amount  of  a  bill  of  goods  sold  and  deliyered  to  the 
defendants. 

The  defendants,  by  their  answer,  denied  any  indebtedness,  and 
alleged  that  on  the  1st  of  February,  1872,  they  settled  and  accounted 
with  the  plaintiffs,  and  an  indebtedness  of  $132.50  being  ascertained, 
they  gave  their  promissory  note  for  that  sum  payable  in  two 
months,  with  interest,  which  was  accepted  and  received  by  the 
plaintiffs,  and  the  time  for  the  payment  of  their  demand  was,  in 
consideration  of  said  note,  extended  until  the  maturity  of  said  note, 
and  that  said  note  had  not  yet  become  due  and  payable. 

The  referee  found,  among  other  things,  that  on  the  1st  of  Feb- 
ruary, 1872,  the  plaintiffs  had  in  their  employ  one  David  Gormly, 
he  being  what  is  known  as  a  traveling  agent,  and  his  business 
being  to  travel  through  various  sections  of  the  State  to  solicit  orders 
for  goods  on  behalf  of  the  plaintiffs,  and  to  collect  outstanding  bills 
which  were  furnished  to  him  by  the  plaintiffs  for  that  purpose.  He 
had  special  instructions  to  collect  in  cash,  and  whenever  he  took 
notes  from  debtors  of  the  plaintiffs  for  accounts  due,  he  was  in  every 
instance  to  send  the  note  to  the  plaintiffs  for  their  approval.  That 
on  the  day  last  mentioned  Gormly  called  on  the  defendant  and 
presented  the  account  of  the  plaintiffs  against  them,  with  which  he 
had  been  furnished,  and  requested  payment.  The  defendants  pro- 
posed to  give  their  note  for  the  amount,  payable  in  sixty  days. 
Gormly  assented  to  this,  and  a  blank  note  was  accordingly  filled 
up  for  the  sum  of  $134,  payable  in  two  months,  and  signed  by  one 
of  the  defendants  in  the  firm  name  and  delivered  to  Gormly,  who 
received  the  same,  as  he  stated,  in  settlement  of  the  account,  but 
neither  gave  any  receipt  for  the  account,  nor  for  the  note  as  being 
taken  in  settlement  of  the  account.  G^ormly  sent  the  note  to  the 
plaintiffs,  who  returned  the  same  to  the  makers  by  mail,  stating 
that  Gormly  had  no  authority  to  extend  the  time  of  payment. 
They  had  previously  commenced  this  action  upon  the  account.  The 
referee  also  found  that  the  defendants  had  no  knowledge  or  infor- 
mation of  the  instructions  given  by  the  plaintiffs  to  Gormly  that 
notes  taken  by  him  were  to  be  subject  to  their  approval  before 
being  accepted  in  payment  of  accounts. 

The  referee  reported  in  favor  of  plaintiffs. 
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Vary  &  Sione,  for  appellants. 
Letvis  H.  Babcockj  for  respondents. 

OiLBEBT,  J.  The  referee  finds  that  the  authority  of  Gormly,  the 
agent,  did  not  empower  him  to  take  the  note  so  as  to  extend  the 
time  of  payment,  without  the  approval  of  the  plaintiffs,  and  that 
the  plaintiffs  refused  to  approve.  There  is  evidence  sufficient  to 
sustain  these  findings,  and  as  the  case  does  not  show  that  all  the 
evidence  is  set  forth,  we  cannot  review  the  findings. 

The  taking  of  the  note,  therefore,  had  no  legal  effect  on  the  orig- 
inal demand.  If  the  defendants  had  sustained  any  loss  in  conse- 
quence of  the  agent's  act,  in  excess  of  his  authority,  they  might 
have  been  protected,  upon  the  principle  that  where  the  agent's  act 
was  within  the  general  scope  of  his  employment,  but  in  excess 
thereof,  the  principal  is  responsible  to  a  third  person,  who,  having 
rightfully  believed  the  agent  was  acting  within  his  authority,  would 
sustain  a  loss  if  the  act  were  not  considered  the  act  of  the  principal. 
But  this  rule  is  applicable  only  where  the  question  is,  which  of  two 
innocent  parties  ought  to  bear  a  loss  resulting  from  the  agent's 
misconduct. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Coleman,  plaintiff  in  error,  v.  People. 

Orinwnal  evidence  —  other  transaeHons  to  prove  guUtjf  krunoledge — dedara- 

tione  of  prisoner!    Error  not  affecting  result. 

On  tlie  trial  of  an  indictment  for  receiving  from  two  persons  named,  five  bars 
of  pig-iron  stolen  hf  them  from  B.  &  Co.,  knowing  that  they  had  been  stolen, 
evidence  of  other  transactions  with  persons  other  than  those  named,  amounting 
to  distinct  offenses,  was  admitted  for  the  purpose  of  proving  guiltj  knowl- 
edge on  the  part  of  the  prisoner,  and  was  confined  to  purchases  of  pig-iron 
bj  him  from  confederates  of  the  persons  named.    Held,  no  error. 

On  the  trial  of  an  indictment,  the  prosecution  was  permitted  to  g^ve  evidence 
of  dedaratioas  of  the  prisoner  respecting  collateral  facts  bearing  more  or 
less  directly  upon  the  question  in  controversy,  and  then  to  prove  such  declara- 
tions uatrae.    JSeld,  no  error. 
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Coleman  v.  People. 

The  rule  against  allowing  a  contradiction  of  evidence  npon  collateral  matters, 
bj  the  party  giving  it,  is  confined  to  the  testimony  of  witnesses,  and  does  not 
embrace  the  declarations  of  parties. 

Where  the  result  would  have  been  the  same,  had  certain  evidence  been  ex- 
cluded, the  admission  of  it,  even  if  erroneous,  will  not  justify  the  reversal 
of  a  conviction. 

Ebbob  to  the  court  of  sessions  of  Monroe  county,  to  reverse  a 
conviction  of  Stephen  Coleman  for  receiving  stolen  goods,  knowing 
them  to  have  been  stolen. 

The  facts,  and  the  questions  arising  thereon,  are  stated  in  the 
opinion. 

J.  M,  Davy  and  J.  C,  Cochrane,  for  plaintiff  in  error. 

Geo.  Raines,  district  attorney,  for  the  people. 

GiLBEBT,  J.  The  prisoner  was  convicted  of  having  received  from 
two  boys,  named  Dennis  and  Charles  Connors,  five  bars  of  pig-iron, 
stolen  by  them  from  Burke  &  Co.,  knowing  that  they  had  been  stolen. 
His  guilt  was  clearly  established,  and  no  honest  jury  could  have  fedled 
to  convict  him.  It  is  now  sought  to  reverse  the  icon viction  on  sev- 
eral grounds :  First,  it  is  objected  that  evidence  of  other  transac- 
tions, with  other  persons  than  the  two  boys  mentioned,  amounting 
to  distinct  offenses,  was  received.  This  evidence  was  admitted  for 
the  purpose  of  proving  guilty  knowledge  on  the  part  of  the  pris- 
oner, and  was  confined  to  purchases  of  pig-iron  by  the  prisoner  from 
confederates  of  the  Connors  boys.  These  purchases  were  so  con- 
nected with  the  act  charged  in  the  indictment  as  with  it  to  form  a 
chain  of  facts  constituting  together  a  single  course  of  business. 
Evidence  of  this  kind,  illustrative  of  the  scienter,  has  often  been 
admitted,  and,  in  many  cases,  is  indispensable  to  the  attainment  of 
justice.  The  general  rule,  no  doubt,  is  that  evidence  must  be  con- 
fined to  the  issue.  But  the  evidence  objected  to  within  proper 
limits  is  no  infringement  of  the  rule ;  for  it  bears  directly  upon  the 
main  point  to  be  determined,  namely :  the  knowledge  of  the  pris- 
oner that  the  property  charged  in  the  indictment  had  been  stolen. 
We  think  the  admissibilitv  of  such  evidence  iu  a  case  like  the 
present  is  fully  sustained  by  authority.  2  Buss,  on  Crimes,  777; 
1  Greenl.  Ev.,  §  63 ;  Wheat.  Cr.  Law  (7th  ed.),  §§  188-9,  631,  647; 
Osborne  v.  People,  2  Park.  Cr.  583 ;  People  v.  Wood,  3  id.  681. 
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The  prosecution  was  also  permitted  to  give  evidence  of  declara- 
tions of  the  prisoner  respecting  collateral  facts  bearing  more  or  less 
directly  upon  the  question  in  controversy,  and  then  to  prove  such 
declarations  untrue.  We  do  not  perceive  any  fatal  error  in  this.  It 
bore  somewhat  on  the  gnilty  knowledge  of  the  prisoner,  and,  there- 
fore, was  not  wholly  irrelevant  or  immaterial.  !N^or  did  the  admis- 
sion of  it  violate  the  rule  against  allowing  a  contradiction  of 
evidence  upon  collateral  matters  by  the  party  giving  it  That  rule 
is  confined  to  the  testimony  of  witnesses,  and  does  not  embrace  the 
declarations  of  parties.  Several  other  exceptions  to  the  admission 
of  evidence  were  taken,  but  they  are  too  unimportant  to  require 
comment.  We  are  satisfied  the  result  would  have  been  the  same  if 
the  evidence  last  referred  to  had  been  excluded ;  and,  therefore,  the 
admission  of  it,  even  if  erroneous,  would  not  justify  a  reversal  of 
the  conviction.  People  v.  OonzaleZy  35  If.  Y.  49-^9 ;  Vdndevoort  v. 
GauUy  36  id.  639,  644 

The  request  made  to  the  court  to  charge  the  jury  that  the  prose 
cution  was  confined  to  the  larceny  of  the  five  bars  of  pig-iron, 
March  11th,  and  that,  as  there  was  no  proof  that  the  Connors  were 
engaged  in  it,  the  jury  were  bound  to  acquit,  was  too  broad.  The 
court  could  not  properly  be  required  to  charge  that  there  was  no 
proof  that  Dennis  and  Charles  Connors  were  engaged  in  that  lar- 
ceny, or  that  the  jury  were  bound  to  acquit.  The  request,  there- 
fore, was  properly  refused.  We  are  satisfied  that  the  defendant  was 
legally  and  justly  convicted,  and  that  the  judgment  should  be 

affirmed. 

Conviction  affirmed. 


Jones  v.  Chantey,  appellant 

Negligenee  —  UabUUp  ofpermm  di/recting  obstruction  to  he  placed  in  a  highway. 

The  defendant  put  wagons  in  the  highway^,  on  the  east  side,  occupying  the 
passage  nearly  to  the  center,  and  directed  sand,  drawn  for  erecting  a  house, 
to  be  deposited  on  the  west  side  of  the  highway.  The  plaintiff,  in  turning 
to  avoid  collision  with  the  wagons,  ran  upon  the  heap  of  sand  and  was  thrown 
oat  of  his  wagon  and  injured.  Held,  that  the  defendant,  haying  directed 
where  the  sand  should  be  deposited,  was  not  exempted  from  liability  for  the 
injury  caused  by  it,  because  the  person  who  placed  it  there  was  a  contractor 
for  the  erection  of  the  building  in  which  it  was  to  be  used. 
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Jones  T.  Chantry. 

Appeal  from  a  judgment,  in  favor  of  the  plaintiff,  entered  upon 
a  yerdict  and  from  an  order  denying  a  new  trial. 

The  action  was  brought  in  Oneida  county  by  John  M.  Jones 
against  Thomas  Chantry,  to  recover  damages  for  an  injury  sus- 
tained by  the  plaintiff  being  thrown  from  a  wagon  while  driving 
on  a  public  highway,  by  reason  of  obstructions  placed,  and  caused 
to  be  placed,  in  such  highway,  by  the  defendant 

The  defendant  was  a  wagonmaker,  having  a  shop  on  the  easterly 
side  of  the  road  in  question,  and  allowed  wagons  to  stand  in  and 
near  the  gutter,  on  that  side  of  the  road,  extending  nearly  to  the 
center  of  the  highway,  or  about  eighteen  and  one-half  feet  from  the 
gutter.  The  defendant  also  owned  a  lot  on  the  westerly  side  of  the 
street,  northerly  from  his  shop,  on  which  he  had  contracted  with 
one  Jones  to  put  up  a  brick  house.  By  the  contract  said  Jones 
was  to  furnish  all  the  materials,  except  the  brick.  Jones  had  de- 
posited a  quantity  of  sand  and  lime  in  the  highway,  on  the  west 
side,  extending  to  within  twenty-two  feet  of  the  easterly  ditch, 
leaving  a  space  on  a  straight  line  between  the  wagons  and  sand,  of 
only  three  and  a  half  feet  to  drive  through.  Jones  owned  the  sand 
and  lime  deposited  in  the  road,  and  the  man  who  drew  it  was  in  his 
employ  ;  but  it  was  proved  that  the  defendant  directed  and  ordered 
the  sand  to  be  put  in  the  highway,  in  the  place  where  it  was  put. 
While  the  plaintiff  was  passing  along  the  highway  in  a  wagon,  on 
a  dark  night,  there  being  no  guards  or  lights  about  the  wagons  or 
the  sand,  the  wheel  of  his  wagon  struck  and  ran  upon  the  pile  of 
sand,  and  the  plaintiff  was  thrown  out  and  injured. 

When  the  plaintiff  rested,  the  defendant's  counsel  moved  for  a 
nonsuit,  on  the  ground  that  the  action  should  have  been  against 
Jones,  the  contractor,  and  upon  the  evidence  could  not  be  maintained 
against  the  defendant  The  motion  was  denied  and  exception  taken. 
The  defendant  also  excepted  to  a  part  of  the  judge's  charge  in  which 
he  said:  **If  the  jury  think  that  the  sand  was  deposited  where  it 
was  by  order  or  direction  of  the  defendant,  then  the  defendant  is 
liable.'^  Also  to  a  refusal  to  charge  that  it  was  immaterial  whether 
the  defendant  told  Jones  where  to  put  the  sand,  or  not 

The  jury  found  a  verdict  for  the  plaintiff. 

J,  Thomas  Spriggs^  for  appellant 
W,  Kernan,  for  respondent. 
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Gilbert,  J.  The  defendant  put  the  wagons  on  the  east  side  and 
directed  the  sand  to  be  deposited  on  the  west  side  of  the  highway. 
In  turning  to  avoid  collision  with  the  wagons,  the  plaintiff  ran  upon 
the  heap  of  sand  and  was  thrown  out  of  his  wagon  and  broke  his 
leg.  The  defendant  is  not  exempted  from  liability  for  the  sand 
being  in  the  highway,  because  Jones,  who  put  it  there,  was  a  con- 
tractor ;  for  the  reason  that  he  directed  where  it  should  be  deposited. 
Add.  on  Torts,  168 ;  Hill  on  Torts,  ch.  40. 

The  exceptions  taken  on  the  trial  are  not  tenable.  -  The  judgment 
must  be  affirmed. 

Judgmmi  affirmed. 


PowEBS  y.  Fbekgh,  appellant. 

PnmiMory  note — want  of  contideration — riffMt  of  holder  wUh  notiee. 

In  an  action  upon  a  promlfleorj  note^  brought  by  the  indorsee  against  the 
maker  and  indorser,  the  indoraer,  by  hia  anawer,  set  up  the  defense,  and  on 
the  trial  offered  to  prove  that  the  note  was  made  and  indorsed  withont  any 
consideration,  but  at  the  request  and  ft»r  the  accommodation  of  F. ;  that  this 
was  done  upon  the  suggestion  of  plaintiff;  and  that  all  the  oonsideration 
which  the  plaintiff  paid  for  the  note  was  F.'s  own  money.  Held,  that  these 
facts  were  sufficient  to  defeat  a  recovery,  and  if  proved  would  have  estab- 
lished a  complete  defense. 

Appeal  from  a  judgment  in  fayor  of  the  plaintiff,  entered  upon  a 
yerdict 

The  action  was  brought  in  Monroe  county  by  Daniel  W.  Powers 
as  indorsee  of  a  note  for  12,600,  made  by  the  defendant,  Mary 
French,  and  indorsed  by  the  other  defendant,  John  M.  French,  Jn 

John  M.  French,  Jr.,  alone  answered.  He  alleged  in  his  answer 
that  on  the  26th  of  May,  1865,  the  plaintiff  had  in  his  hands  the 
sum  of  $2,600  belonging  to  one  John  M.  French,  being  the  proceeds 
of  a  mortgage  executed  by  one  Wm.  Padgett  and  owned  in  fact  by  said 
John  M.  French,  but  which  was  in  the  custody  and  under  the  con- 
trol of  the  plaintiff  in  trust  and  for  the  benefit  of  said  John  M. ;  that 
upon  the  payment  of  the  said  mortgage  into  the  hands  of  the  plain- 
tiff the  said  John  M.  applied  to  him  for  the  money;  that  the 
plaintiff  stated  that  for  certain  reasons  he  wanted  such  payment 
Vol,  IY.  K  T.  Kbp.  —  9 
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to  be  in  the  form  of  a  loan  of  money  to  said  John  M.,  and  sug- 
gested that  he  procure  the  promissory  note  for  that  amount  of  his 
wife,  Mary  French,  and  the  indorsement  of  his  son,  the  defendant; 
that  accordingly  John  M.  French  procured  the  note  mentioned  and 
described  in  the  complaint  and  presented  it  to  the  plaintiff,  and 
thereupon  received  from  him  the  sum  of  $2,600,  which  had  pre- 
Yiously  been  realized  by  the  plaintiff  from  payments  made  upon  the 
mortgage,  and  that  the  plaintiff  did  not  advance  any  money  or  con- 
sideration of  his  own  for  said  note,  but  that  the  money  paid  to  said 
John  M.  upon  the  delivery  of  said  note  was  wholly  the  money  and 
property  of  the  said  John  M.  French. 

When  the  counsel  for  the  defendant  proceeded  to  open  his  case  to 
the  jury,  the  counsel  for  the  plaintiff  claimed  and  insisted  that 
there  was  no  defense  set  up  in  the  case  that  should  go  to  the  jury. 
The  counsel  for  the  defendant  then  offered  to  prove  substantially 
the  same  facts  set  up  in  the  answer.  The  plaintiff's  counsel 
objected,  on  the  ground  that  the  facts  offered  to  be  proved  consti- 
tuted no  defense.  The  court  sustained  the  objection  and  excluded 
the  evidence,  and  directed  a  verdict  for  the  plaintiff  for  the  amount 
of  the  note  with  interest  Verdict  accordingly,  and  the  defendant, 
John  M.  French,  Jr.,  appealed  from  the  judgment 

W.  F.  Cogswelly  for  appellant 

Geo.  F.  Danfarfh,  for  respondent,  cited  West  v.  Am,  Ex. 
Bank,  44  Barb.  176,  179 ;  Wood  v.  Whiting,  21  id.  190 ;  Isles  v. 
Tucker,  5  Duer,  393 ;  Loosey  v.  Orser,  4  Bosw.  393 ;  Paige  v.  Wilkti, 
38  N.  Y.  30. 

Gilbert,  J.  Construing  the  defendatifs  answer  liberally,  as  we 
are  required  to  do  (Code,  §  159),  it  sets  up  the  defense  that  the  note 
in  suit  was  made  and  indorsed  without  any  consideration,  but  at  the 
request  and  solely  for  the  accommodation  of  the  defendant's  father ; 
that  all  this  was  done  upon  the  suggestion  of  the  plaintiff;  and  that 
all  the  consideration  which  the  plaintiff  paid  for  the  note  was  the 
father's  own  money.  For  the  purpose  of  this  appeal  the  answer 
must  be  taken  as  true.  Unless  then,  he  who  borrows  a  promissory 
note  can  enforce  payment  of  it  against  the  lender,  it  is  difficult  to 
perceive  why  the  facts  stated  would  not  defeat  the  action.  The 
plaintiff  is  in  no  sense  a  bona  fide  holder.  He  had  notice  of  the 
purpose  for  which  the  note  was  made  and  indorsed,  and  he  parted 
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with  nothing  upon  the  faith  of  the  transfer  thereof  to  him.  Under 
snch  circumstances  the  plaintiff  stands  in  no  better  position  than 
the  father  would  have  occupied  if  he  had  retained  the  note,  and 
given  the  plaintiff  a  voucher  for  the  money  which  he  received  from 
the  latter  in  some  other  form.  Want  of  consideration  in  a  promis- 
sory note  will  defeat  a  recovery  where  the  action  is  between  the 
parties  to  it,  or  where  it  is  brought  by  a  transferee  affected  with 
notice.  The  only  distinction  between  promissory  notes  and  other 
simple  contracts  in  this  respect  is  that  in  the  case  of  the  former, 
unless  the  transaction  be  affected  with  fraud,  or  the  like,  a  consid- 
eration will  be  presumed,  until  the  contrary  be  shown,  while,  in  the 
case  of  the  latter,  it  must  in  general  affirmatively  appear  that  there  * 
was  a  consideration  therefor.  2  Greenl.  Ev.,  §  172 ;  Story  on  Prom. 
Notes,  §  181 ;  Story  on  Bills,  §  178 ;  Byles  on  Bills  (3d  ed.),  76. 

The  defendant  could  not  deny,  and  therefore  had  to  admit,  the 
making,  indorsement  and  transfer  of  the  note  as  alleged  in  the 
complaint  His  omission  to  deny  those  allegations  had  that  effect  — 
no  more.  Stretching  the  admission  to  the  utmost,  its  only  effect 
was  that  the  note,  by  its  terms,  imported  a  consideration,  and  that 
the  defendant,  by  his  indorsement  in  blank,  sold  and  delivered  it  to 
the  plaintiff  for  a  valuable  consideration.  The  allegations  of  the 
complaint  related  to  nothing  cdiwide  the  written  instrument.  The 
admission  of  them  proved  nothing  more  than  that  which  the  law 
would  have  presumed  from  the  production  of  the  note,  or  from 
pleading  it  according  to  the  legal  effect  of  the  contracts  of  the  maker 
and  indorser  respectively.  The  allegation  respecting  the  sale  and 
delivery  of  the  note  to  the  plaintiff  does  not  necessarily  imply  that 
such  transfer  was  made  directly  by  the  defendant,  and  consequently 
does  not  involve  an  averment  (contrary  to  the  fact)  that  the  con- 
sideration was  received  by  the  defendant  So  understood,  the  ' 
defense  does  not  contravene  the  admission,  but  is  merely  one  9uh 
modOy  and  is  qualified  by  the  facts  stated  in  the  answer. 

These  facts  were  offered  to  be  proved  on  the  trial,  and  we  think 
they  would  have  established  a  complete  defense  by  showing  that 
there  was  no  consideration  whatever  for  the  note ;  that  it  was,  in 
fact,  lent  to  the  elder  French ;  and  that,  although  a  valuable  con- 
sideration was  nominally  paid  for  it  by  the  plaintiff,  such  considera- 
tion, in  fiwjt,  proceeded  from  the  elder  French;  and  that  the 
transaction  was  contrived  by  the  plaintiff. 

Taking  the  case  as  thus  represented  there  can  be  no  pretense  of  a 
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right  of  recovery  againBt  the  plaintiff,  by  the  elder  French,  for  the 

money  reoeiyed  by  the  former  belonging  to  the  latter.    Those  moneys 

were,  in  fact^  paid  by  the  plaintiff  to  the  elder  French,  and  the  effort 

to  make  the  traneaotion  assume  the  form  of  a  purchase  of  a  void 

note  was  simply  nugatory. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with  costs 

to  abide  the  event. 

New  trial  granted. 


Oalusha,  appellant,  y.  Floub  Gitt  National  Baitk. 

If^Tietion — restraining  tranrfer  of  note  over  due,    Jurudietion — wniee  fiy 

ptMieation, 

In  an  action  bj  the  maker  of  a  negotiable  promiaaorj  note,  over  due,  to  restrain  a 
bank,  to  which  it  had  been  sent  for  collection,  from  parting  with  the  pooeea- 
Bion  thereof,  and  to  have  said  note  declared  null  and  void  on  the  ground  that 
it  was  procured  hj  fraud,  the  plaintiff  alleged  that  if  the  bank  were  per- 
mitted to  part  with  the  possession  of  the  note,  it  might  injure  plaintiff  in  his 
business  and  credit,  and  might  also  be  the  means  of  defrauding  innocent 
parties.  Meld,  that  the  allegationB  were  not  suf&dent  to  justify  the  interfer- 
ence of  the  court. 

The  defendant,  in  a  suit  brought  to  enjoin  the  transfer  of  a  promissory  note 
and  to  have  the  same  declared  Toid,  was  a  non-resident  of  this  State  and  had 
no  property  in  the  State,  except  the  note  in  question,  which  had  been  only 
temporarily  intrusted  to  his  care  and  which  he  had  forwarded  to  this  State 
for  collection.  Held,  that  defendant  had  not  property  in  the  State  within 
the  meaning  of  subdivision  8,  section  185  of  the  Code,  and  that  the  court 
oould  not  acquire  jurisdiction  by  service  of  the  summons  by  publication. 

Appeal  from  an  order  made  at  a  special  term  dissolving  an 
injunction  made  in  this  suit,  which  was  brought  in  Monroe  county 
by  Norman  H.  Oalusha  against  The  Flour  City  National  Bank  of 
Rochester,  and  Edwin  M.  Lewis,  assignee  in  bankruptcy  of  Jay 
Oooke  &  Co.  The  injunction  was  allowed  by  the  county  judge  of 
Monroe  county  and  forbade  any  disposition  by  the  defendants  of  a 
certain  $15,000  note,  made  by  the  plaintiff,  or  the  bringing  of  any 
suit  upon  it,  in  any  court. 

The  note  was  part  of  a  contract  amounting  to  $53,000  for  the 
sale  to  the  plaintiff  of  stocks  and  bonds,  by  Jay  Oooke  &  Co.,  all 
fulfilled  except  this  note  and  the  trausfer  of  the  stock  which  was  to 
be  issued  on  the  payment  of  the  note.  The  note  was  due  and  pro- 
tested January  3, 1874,  the  day  when  the  complaint  was  sworn  to. 
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The  complaint  alleged  that  the  note  was  void,  for  fraudulent  and 
fidse  representations  as  to  the  value  of  the  stock  (Northern  Pacific 
Bailroad  stock)  for  which  it  was  given  to  Jay  Cooke  &  Go. 

The  prayer  of  the  complaint  was: 

1.  That  the  note,  and  the  contract  upon  which  it  was  given,  be 
declared  null  and  void,  and  said  note  be  given  up  to  plaintiff  to  be 
canceled.  2.  For  j  udgment  that  the  note  was  void,  because  of  a  breach 
of  the  contract  upon  which  it  was  given  by  Jay  Cooke  &  Co.,  and  the 
defendant,  and  because  no  performance  of  the  contract,  on  their 
part,  had  been  tendered ;  and  that  the  note  be  delivered  up  and 
canceled.  3.  That  the  contract  cannot  be,  and  ought  not  to  be, 
specifically  performed.  4.  That  the  defendant  bank  be  restrained  by 
injunction  from  parting  with  said  note,  or  in  any  manner  divesting 
itself  of  its  possession  during  the  pendency  of  this  action,  and  the 
defendant  Lewis  from  receiving  said  note,  or  in  any  manner  inter- 
fering with  the  possession  of  the  bank.  6.  That  the  defendant  Lewis 
pay  the  costs  of  this  action ;  and  6.  For  general  relief. 

The  defendant  Lewis  was  receiver  in  bankruptcy  of  Jay  Cooke  ft 
Co.,  and  resided  in  Pennsylvania.  An  order  of  publication  was 
made  as  to  him,  and  he  was  served  in  Philadelphia  with  the  sum- 
mons and  complaint  as  equivalent  to  publication. 

The  bank  appeared  and  put  in  an  answer.  The  defendant  Lewis 
did  not  appear. 

An  injunction  was  granted  restraining  the  bank  from  delivering 
to  Lewis,  or  to  any  other  person  or  corporation,  the  note  in  ques-. 
tion,  and  from  divesting  itself  of  the  possession  of  the  note  in  any 
manner;  and  forbidding  Lewis  to  receive  the  same,  or  to  remove 
it  from  the  State,  or  to  bring  any  action  thereon  in  any  court,  or 
to  transfer  or  interfere  with  it  Upon  an  order  to  show  cause  the 
injunction  was  continued,  and  finally  dissolved  on  motion. 

John  Van  Voorhi8,  for  appellant. 
T.  C.  Montgomery f  for  respondent. 

Gilbert,  J.  The  object  of  this  suit  is  to  restrain  the  defendant 
bank  from  returning  a  promissory  note  made  by  the  plaintiff  to  the 
other  defendant  (Lewis),  from  whom  it  received  it,  for  the  purpose 
of  demanding  and  receiving  payment  thereof.  The  suit  was  com- 
menced after  the  note  fell  due,  and  had  been  dishonored.  Mr. 
Lewis,  who  sent  the  note  to  the  bank,  resides  in  Pennsylvania^  and 


70  FOURTH  DEPARTMENT, 

GalaBha  v.  Flour  City  National  Bank. 

has  not  been  served  with  process,  or  in  any  way  appeared  in  the 
suit.  The  note  forms  part  of  the  estate  of  a  bankrupt,  and  is  held 
by  Mr.  Lewis  as  a  special  receiver,  he  having  been  appointed  such 
by  the  district  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania.  It  is  not  shown,  however,  that  the  title  to  the  note 
has  been  vested  in  Mr.  Lewis,  or  that  he  claims  any  ownership  in  it. 
The  averments  on  the  part  of  the  plaintiff  are,  that  the  note  was 
obtained  by  fraud,  and  that  the  consideration  on  which  it  was  given 
has  failed. 

We  think  the  action  ought  not  to  be  maintained.  The  note  being 
over  due,  the  plaintiff  has  a  perfect  defense  at  law.  There  appears 
to  be  no  reason,  therefore,  for  his  coming  into  a  court  of  equity  to 
protect  his  rights.  No  doubt  the  jurisdiction  invoked  may  be  exer- 
cised, but  the  granting  of  relief  in  cases  of  this  kind  is  not  by  way 
of  absolute  right,  but  is  a  matter  of  sound  discretion,  to  be  exercised 
by  the  court,  as  it  thinks  proper,  according  to  the  circumstances  of 
each  case.  When  it  entertains  jurisdiction  of  such  cases,  it  is  upon 
the  principle  quia  timdy  or  for  fear  that  future  injury  or  injustice 
might  arise. 

The  only  allegation  made  by  the  plaintiff,  on  this  subject,  is : 
'Hhatifsaid  note  is  permitted  to  be  returned  to  said  defendant 
Lewis,  it  will  be  a  means  of  annoyance  to  the  plaintiff,  it  may  get 
into  the  hands  of  innocent  parties,  who  will  be  defrauded  thereby; 
and  it  may,  and  doubtless  will,  be  used  to  injure  the  plaintiff  in  his 
credit  and  in  his  business.  This  is  quite  insufficient,  if  not  alto- 
gether frivolous.  No  facts  are  stated  justifying  an  apprehension 
that  Mr.  Lewis  will  make  any  improper  use  of  the  note.  He  who 
gives  a  note,  and  does  not  pay  it,  must  expect  annoyance  to  his 
credit,  arising  from  these  circumstances,  even  though  payment  was 
rightly  refused;  but  they  scarcely  afford  adequate  cause  for  the 
interposition  of  the  extraordinary  powers  of  a  court  of  equity.  Nor 
is  the  plaintiff  called  upon  to  protect  the  innocent  parties,  who,  he 
says,  may  purchase  the  note,  and  may  thereby  be  defrauded.  Upon 
this  ground,  alone,  the  injunction  was  improperly  granted,  as  a  dis- 
covery is  no  longer  needed  or  allowed,  to  enable  a  party  to  establish 
his  defense  at  law.  Mitchell  v.  Oakley,  7  Paige,  70 ;  Crane  v.  Bun- 
nelly  10  id.  341. 

It  is  also  an  insuperable  objection  to  the  continuance  of  the 
injunction,  that  jurisdiction  of  the  person  of  Mr.  Lewis  has  not 
been  acquired,  and  that  under  the  facts,  as  they  now  exist,  it  cannot 
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be  obtained.  For  obvious  reasons,  the  fourth  subdivision  of  section 
135  of  the  Code  does  not  apply  to  the  case.  The  third  subdivision 
of  that  section  contains  the  only  authority  to  make  service  upon 
Mr.  Lewis,  by  publication,  and  the  case  has  not  been  brought 
within  it.    • 

i:  It  does  not  appear  that  he  has  any  property  in  this  State, 
except  the  note  in  controversy. 

2.  The  note  does  not  belong  to  him,  but  has  been  only  tem- 
porarily intrusted  to  his  care,  by  the  district  court,  as  one  of  its 
officers  or  agents. 

3.  A  note  sent  forward  for  collection^  to  be  returned  immediately 
if  not  paid,  is  not  within  the  purview  of  the  statute.  Haight  v* 
Hustedy  4  Abb.  348;  8.  C,  5  id.  170. 

The  case  then  must  proceed,  if  it  proceed  at  all,  against  a  mere 
agent,  for  the  sole  purpose  of  preventing  his  performance  of  a  plain 
duty  to  his  principal    We  cannot  sanction  such  a  claim. 

The  motion  to  dissolve  the  injunction  was  regular.  Although 
the  county  judge  heard  the  parties  before  allowing  it,  it  was  still  a 
preliminary  order  only,  and  was  a  proper  subject  of  a  motion  to  dis- 
solve it,  on  bill  and  answer. 

Without  discussing  the  question  of  the  power  of  the  court  to 
interfere  with  a  receiver  appointed  in  a  foreign  jurisdiction,  there- 
fore, we  think  the  order  appealed  from  must  be  ^rmed. 

Order  affirmed. 


Bellinger  v.  Bektley. 

OorpcroHon  —  v^ien  officern  oj,  not  pertanatty  liable  on  contract  for. 

An  agreement  was  as  follows :  "  Agreement  between  E.  H.  and  B.,  trastees 
of  the  L.  IT.  Cheese  Manufacturing  Ck).,  the  parties  of  the  first  part^  and  J. 
and  M.,  the  parties  of  the  second  part,  witnesseth  the  parties  of  the  first  part 
agree  with  the  parties  of  the  second  part  to  manufacture  and  make  cheese, 
etc.,  ....  the  parties  of  the  second  part  to  do  all  the  work,  etc.,  ....  the 
parties  of  the  first  part  are  to  pay  the  parties  of  the  second  part/'  etc.,  eta 
The  work  was  agreed  to  be  done  in  a  cheese  factory  belonging  to  the  L.  U. 
Cheese  Manufacturing  Co.,  a  duly  incorporated  company,  of  which  E.  H. 
and  B.  were  trustees,  and  authorized  to  make  a  contract  of  this  kind  for  the 
company,  and  J.  and  M.  had  full  knowledge  of  these  facts.  Held,  that  E.  H. 
and  B.  were  not  personally  liable  upon  the  agreement. 
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Motion  for  a  new  trial  upon  exceptions,  ordered  to  be  heard  in 
the  first  instance  at  general  term.  The  action  was  brought  in 
Onondaga  county  by  James  Bellinger  and  Marcus  Bellinger  against 
Edward  Bentley  and  Nelson  0.  Dunham,  upon  the  following  writ- 
ten agreement: 

'^  An  article  of  agreement  made  and  entered  into  this  20th  of 
April,  1870,  between  Edward  Bentley,  Horace  Butler  and  N.  G. 
Dunham,  trustees  of  the  Little  ITtica  Cheese  Manufacturing  Com- 
pany, the  parties  of  the  first  part,  and  James  Bellinger  and  Marcus 
Bellinger,  of  Lysander,  Onondaga  county,  N.  Y.,  the  parties  of  the  sec- 
ond part,  witnesseth,  the  parties  of  the  first  part  agree  with  the  parties 
of  the  second  to  manufacture  and  make  cheese  at  the  aforesaid  fac- 
tory during  the  season  of  making  cheese  in  1870,  and  the  parties 
of  the  second  part  agree  to  do  all  the  work  and  furnish  all  the 
material  for  making  cheese  and  boxes,  for  one  dollar  and  fifty  cents 
per  hundred  for  the  make  in  said  factory,  and  to  make  good  No.  1 
merchantable  cheese ;  the  parties  of  the  first  part  agree  that  the 
patrons  of  said  factory  shall  furnish  the  milk  two  or  one  time  per  day 
in  good  order,  except  those  that  wish  to  keep  their  milk  home  on 
Sunday.  The  parties  of  the  first  part  agree  to  put  said  factory  in  good 
running  order,  and  furnish  sufficient  amount  of  water  and  sufficient 
amount  of  ice  in  the  ice-house  for  the  season  that  is  required  for 
the  season  of  running  factory ;  the  parties  of  the  second  part  are  to 
have  the  privilege  of  sending  all  milk  that  does  not  come  to  said 
factory  in  good  order  for  making  cheese  home.  The  parties  of  the 
first  part  are  to  pay  the  parties  of  the  second  part  after  each  sale 
of  said  cheese,  and  get  the  returns,  and  the  parties  of  the  second 
part  are  to  take  care  of  said  cheese  until  it  is  thirty  days  old,  and 
take  care  of  said  cheese  twenty  days  after  said  factory  closes.  Said 
factory  to  commence  on  the  second  day  of  May  and  run  the  six 
months  or  longer,  if  the  parties  of  the  first  part  wish  to  hare  it  run. 
The  parties  of  the  second  part  are  to  feed  the  hogs  and  help  box 
the  cheese  in  the  agreement.  Cheese  to  be  made  on  an  average 
of  nine  inches  high.  In  witness  whereof  the  parties  have  hereunto 
set  their  hands-  the  day  and  year  first  above  written. 
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The  plaintiffs  claimed  a  balance  due  under  this  agreement  The 
Little  IJtica  Oheeae  Manufacturing  Company  was  duly  incorporated 
and  James  Bellinger  was  a  stockholder  therein.  The  trustees  of  the 
company,  at  the  time  the  agreement  set  forth  was  made,  were  the 
defendants  and  one  Horace  Butler.  The  company  had,  at  its  annual 
meeting,  directed  the  trustees  to  establish  milk  routes,  hire  a  cheese 
maker,  and  manage  all  the  business  pertaining  to  the  company.  The 
only  question  at  issue  in  the  action  was  whether  the  defendants  were 
liable,  personally,  in  the  contract;  J^hey  claiming  that  the  action 
should  be  against  the  corporation  alone.  Upon  evidence  establish- 
ing the  £BU!ts  set  forth,  and  that  they  were  known  to  plaintiffs,  the 
defendants  moved  for  a  nonsuit  upon  the  ground  stated,  which  was 
denied.  The  cause  was  submitted  to  the  jury,  who  found  a  verdict 
for  plaintifb  for  $281. 

Praitf  MUchell  d  Brown,  for  plaintiffs. 

SedffwickSf  Kennedy  dk  Tracy ,  for  defendants. 

E.  Dabwik  Smith,  J.  The  motion  made  at  the  circuit  for  a  non- 
suit should,  I  think,  have  prevailed. 

The  contract  upon  which  the  action  was  brought  was,  in  fact,  and 
in  legal  effect,  the  contract  of  the  Little  IJtica  Oheese  Manufactur- 
ing Company.  It  purports  to  be  made  by  the  trustees  of  such  cor- 
poration, who,  the  proof  shows,  were  clearly  and  fully  authorized 
to  make  it  in  behalf  of  the  corporation.  The  defendants  describe 
themselves  as  such  trustees.  The  contract  is  for  the  benefit  of  the 
corporation  upon  its  face.  It  stipulates  for  the  use  of  the  corporate 
property  (the  cheese  factory),  by  the  plaintiffs  in  the  manufacture 
of  cheese,  the  particular  business  of  said  corporation  in  the  factory 
of  said  company. 

The  plaintiff  agreed  to  manufacture  and  make  cheese  at  the  said 
factory  during  the  season  of  making  cheese  in  1870.  The  proof 
shows  that  the  affairs  of  said  corporation  were  to  be  managed  by 
three  trustees,  and  that  the  trustees  named  in  the  said  agreement 
were  such  trustees  for  the  year  1870,  and  two  of  them  were  author- 
ized by  the  by-laws  to  constitute  a  quorum  for  the  transaction  of 
business,  and  two  of  them  in  fact  signed  the  agreement.  This 
made  it  a  valid  contract  of  the  corporation.  The  plaintiffs  knew 
that  the  defendants  were  contracting  for  the  corporation  —  one  of 
Vol.  IV,  N.Y.  Rep.  — 10 
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them  was  a  stockhoMer  and  the  other  his  son.  The  factory  was  on 
the  land  of  the  elder  Bellinger,  one  of  the  plaintiffs,  and  was  leased 
to  the  corporation  by  him  for  the  nse  qf  such  factory,  and  he  was  a 
stockholder  in  said  company.  There  is  nothing  in  the  contract  or 
circumstances  indicating  that  the  defendants  had  any  private 
interest  in  said  factory  or  in  the  business  of  making  cheese  therein, 
or  in  said  contract,  any  more  than  the  other  stockholders  of  said 
company,  or  that  they  intended  to  bind  themselves  individually. 
They  made  a  clear,  plain  palpable  contract  in  behalf  of  said  com- 
pany, and  for  its  sole  benefit,  and  they  had  full  authority  to  make 
such  contract,  and  the  said  corporation  could  clearly  have  been 
sued  on  such  contract  as  binding  upon  it  If  the  defendants  had 
made  and  signed  this  contract  without  authority  to  do  so,  they 
would  doubtless  have  been  personally  liable  on  the  contract  within 
the  cases  of  Bush  v.  CoUf  28  N.  Y.  269 ;  Pt(/npeUy  v.  Phelps,  40  id. 
67,  and  numerous  other  cases.  But  when  officers  or  other  agents 
contract  for  a  corporation  and  have  full  authority  to  do  so,  and  the 
work  to  be  done,  or  the  property  purchased  is  for  the  exclusive 
benefit  of  the  corporation,  and  that  is  known  at  the  time  of  the 
making  of  the  contract,  the  agent  is  not  bound  personally  unless 
he  binds  himself  by  some  particular  personal  contract,  or  fails  to 
make  a  contract  binding  upon  his  principal. 

In  Randall  v.  Van  Vechten,  19  Johns.  60,  it  was  held  that  the  prin- 
cipal was  liable  in  assumpsit  on  a  contract  made  by  persons  acting 
as  a  committee  of  a  city  corporation,  who  signed  it  with  their  private 
seals  as  was  also  the  case  in  Haight  v.  Schlar,  30  Barb.  218,  where 
the  persons  making  the  contract  signed  it  with  their  private  seals  as 
a  building  committee.  The  same  principle  is  asserted  in  Warrall  v. 
Munn,  5  N,  Y.  241,  and  numerous  other  cases.are  there  cited  as  assert- 
ing the  same  rule,  and  the  case  of  Randall  v.  Van  Vechien  is  approved 
as  it  is  also  in  Dubois  v.  Delaware  Company,  4  Wend.  288.  In  this 
case  it  appears  that  the  corporators  ratified  their  contract  and  made 
payments  to  ^  the  plaintiff  under  it  to  the  amount  of  $1,071.50, 
leaving  due  to  the  plaintiffs  a  balance  of  only  $250  for  the  cheese 
manufactured  by  them  at  such  factory  during  the  season. 

In  Bush  V.  Cole  and  Pumpelly  v.  Phelps,  supra,  the  principal  was 
unknown  to  the  parties  contracted  with.  In  Rush  v.  Cole,  the 
opinion  stated  that  the  defendants  signed  the  contract  as  the  agents 
of  an  undisclosed  principal,  and  as  they  did  so  without  authority, 
were  personally  liable  as  the  contracting  parties.    In  Pumpelly  v. 
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PhelpSy  the  contract  was  signed  by  the  defendant  simply  as  trustee, 
and  the  case  states  that  there  was  nothing  in  the  contract  to  inti- 
mate of  whom  he  was  trustee.  But  in  this  case,  on  the  contrary,  the 
defendants  describe  themselves  as  trustees,  etc.,  in  the  body  of  the 
contract,  and  state  expressly  the  name  of  the  corporation  of  which 
they  are  trustees,  and  for  whom  they  are  acting. 

I  think  the  defendants  fully  showed  at  the  circuit,  that  the  con- 
tract they  made  was  binding  on  such  corporation,  and  that  they 
had  full  authority  to  make  it.  and  that  it  was  a  valid  contract  of 
such  corporation,  and  that  they  were,  therefore,  not  individually 
liable  thereon. 

The  verdict  should,  therefore,  be  set  aside  and  a  new  trial  granted 
with  costs  to  abide  the  event. 

MuLLiK,  P.  J.,  did  not  vote. 

Ordered  (accordingly* 


Glabk  y.  Hamftok. 
Ouaraniy  agaiiui  ikUtUe  of  HmiUUioiu — when  intaUd — Bndenee, 

Defendant  goarantied  a  note  which  was  apparently  outlawed  as  follows :  "  I 
hereby  guaranty  that  the  above  note  is  not  outlawed  according  to  the  laws  of 
our  State."  The  holder  of  the  note  brought  action  thereupon  against  the 
maker  who  set  up  the  statute  of  limitations,  which  defense  was  sustained. 
At  the  trial  of  this  action  upon  the  guaranty  defendant  offered  to  show  that 
the  maker  of  the  note  was  irresponsible.  MM,  (1)  that  no  consideration  being 
expressed  the  guaranty  was  invalid ;  and  (2)  that  defendant  was  entitled  to 
show  that  the  maker  of  the  note  was  irresponsible  and  a  judgment  against 
him  could  not  be  coUected. 

Appeal  from  a  judgment  of  the  county  court  of  Livingston 
reversing  a  judgment  recovered  by  the  plaintiff  in  the  court  of  a 
justice  of  the  peace.  The  action  was  brought  by  Henry  M.  Clark 
against  Isaac  Hampton,  upon  a  guaranty  of  a  note,  of  which  the 
following  is  a  copy,  with  the  guaranty : 

*'  For  value  received,  I  promise  to  pay  Isaac  Hampton,  or  bearer, 
twenty-five  dollars  one  year  from  date,  with  interest. 
December  17, 1862.  "  John  Sbagbr." 
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^*  I  hereby  guaranty  that  the  above  note  is  not  outlawed  accord- 
ing to  the  laws  of  our  State. 

"Ibaao  Hampton" 

The  note  was  given,  as  was  claimed  by  the  plaintiff^  in  part  pay- 
ment of  an  organ  purchased  by  the  defendant  from  plaintiff. 
Defendant  testified  that  he  gave  plaintiff  $200  for  the  organ  and 
gave  him  certain  notes  among  which  was  the  one  in  question  in 
order  to  make  it  appear  that  plaintiff  did  not  sell  the  organ  under 
the  price  of  $280. 

The  plaintiff  sued  the  maker  of  the  note  who  defended  and 
pleaded  the  statute  of  limitations,  and  this  defense  was  sustained 
and  judgment  given  for  the  defendant  in  that  suit  (the  maker  of 
the  note),  the  defendant  in  this  action,  Hampton,  having  no 
notice  of  the  commencement  or  pendency  of  said  suit. 

At  the  trial  before'  the  justice  of  the  peace,  defendant  offered  to 
show  that  the  maker  of  the  note  was  an  irresponsible  person  at  the 
time  the  guaranty  was  given,  but  upon  the  objection  of  the  plain- 
tiff was  not  allowed  to  do  so. 

Judgment  was  given  by  the  justice  of  the  peace  for  the  plaintiff 
for  $40  damages  and  $5.90  costs,  which  was  reversed  on  appeal  by 
the  county  conrt,  and  the  plaintiff  appeals  to  this  court 

L.  jB.  Proctor,  for  appellant 
Charles  J.  Bissell,  for  respondent 

E.  Dabwin"  Smith,  J.  The  judgment  of  reversal  by  the  county 
court,  I  think,  was  entirely  correct  on  several  grounds.  The 
guaranty  was  invalid  for  want  of  any  consideration  expressed  in  it, 
but  the  defendant  was  clearly  entitled  to  show  that  the  maker  of  said 
note  was  entirely  worthless  and  that  a  judgment  against  him  could 
not  be  collected  within  the  cases  of  Bridge  v.  Mason,  45  Barb.  38, 
and  Jansen  v.  Ball,  6  Cow.  628,  as  held  by  the  county  judge. 

The  judgment  of  the  county  court  should  be  affirmed. 

Judgment  affirmed. 
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GoLLiKS,  plaintiff  in  error,  y.  People. 

Bigamy — wnus — eanoieH^n  in  tor&ng  cawniy. 

In  a  trial  for  bigamj  the  proof  showed  that  the  second  marriage  took  place  in 
Tates  oonntj,  and  that  the  prisoner  was  apprehended  in  that  ooantj.  Hdd, 
that  a  conyiction  in  Oswego  county  was  erroneous  (2  B.  S.  688,  §  10). 

Ebbob  to  reyiew  conyiction  of  John  W.  Collins,  in  the  Oswego 
county  sessions,  upon  an  indictment  of  bigamy.  The  material  £EU>ts 
appear  in  the  opinion. 

Wm.  Tiffany  and  W.  Q,  RoKnaony  for  plaintiff  in  error. 

cTl  cT*.  Lamoree,  district  attorney,  for  the  people. 

R  Dabwik  Smith,  J.  The  plaintiff  in  error  was  indicted,  tried 
and  conyicted  of  bigamy  in  the  court  of  sessions  of  Oswego  county. 

The  proof  showed  that  the  second  marriage  took  place  in  Yates 
county  and  that  the  prisoner  was  apprehended  in  that  county.  By 
statute  (2  R  S.  688,  §  10  [3  R  S.  5th  ed.  968])  it  is  proyided  that 
for  a  second  or  other  marriage  the  person  committing  such  offense 
may  be  tried  in  any  county  in  which  such  person  may  be  appre- 
hended. 

The  prisoner's  counsel  moyed  that  he  be  discharged,  because  the 
offense  was  not  committed  in  Oswego  county,  nor  the  prisoner  appre- 
hended in  such  county.  The  court  denied  the  motion  and  refused 
to  discharge  the  prisoner.  This  was  error.  He  could  not  lawfully 
be  tried  in  Oswego  county.    Halse  y.  People,  46  Barb.  34. 

The  conviction  must  be  reversed  and  the  prisoner  discharged. 

Conviction  reversed. 
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CsAKDALL,  appellant,  v.  Sghboeppsl. 

JustMi  wwrt — grounds  of  appeal  from  judgment — Promiuory  note — pre. 

mimption  from  possession. 

In  an  appeal  from  the  jadgment  of  a  justice  of  the  peace  one  of  the  groondB 
of  appeal  was  that  the  jastice  erred  in  denying  a  motion  for  a  nonsuit.  Held, 
that  the  specification  was  sufficient  to  raise  the  questions  presented  upon  the 
motion  for  nonsuit. 

In  an  action  upon  a  promissory  note,  made  by  defendant,  and  payable  to  plain- 
tiff or  bearer,  the  note  was  produced  at  the  trial  by  a  witness,  who  produced 
it  under  protest,  and  claimed  to  own  it  as  the  administrator  of  an  estate. 
Plaintiff  then  testified  that  he  owned  the  note.  HM,  that  plaintiff  was  not 
entitled  to  recover.  A  party  paying  a  promissory  note  is  entitled  to  the 
delivery  of  such  note. 

The  Justice  of  the  peace  gave  judgment  in  favor  of  plaintiff.  Held,  that  this 
judgment  or  the  payment  of  it  would  not  protect  defendant  from  another  suit 
and  judgment  upon  the  note  by  the  holder. 

Appeal  from  a  judgment  of  the  connty  court  of  Onondaga 
reversing  the  judgment  of  a  justice  of  the  peace  in  favor  of  plaintiff. 

The  action  was  brought  by  Hosea  Orandall  against  Albert  W. 
Schroeppel  upon  a  promissory  note  made  by  defendant  to  plaintiff 
as  payee  or  bearer^  and  reading  as  follows : 

«jMZy21,  1869. 
"For  value  received  I  promise  to  pay  Hosea  Orandall,  or  bearer,  at 
his  house,  one  hundred  and  sixty-five  doUars  by  the  first  day  of 
March  next,  with  interest 

"  A.  W.  SCHBOEPPBL." 

At  the  trial  the  note  was  produced  under  protest  by  one  of  plain- 
tiff ^s  witnesses,  who  claimed  to  own  it  as  administrator  of  the  estate 
of  Oharles  Orandall,  and  plaintiff  then  testified  that  he  owned  the 
note,  had  never  transferred  it,  and  it  had  not  been  paid.  The  jus- 
tice gave  judgment  for  the  plaintiff  for  the  amount  remaining  unpaid 
on  the  note,  and  the  defendant  appealed  to  the  county  court  where 
the  judgment  was  reversed. 

Dewitt  C.  Chreenfield  and  Isaac  D.  Garfield,  for  appellant.  It  was 
no  objection  to  a  recovery  that  the  note  was  not  in  the  possession  of 
the  plaintiff.    Selden  v.  PringU^  17  Barb.  458 ;  EusseU  v.  Scudder, 
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42  id.  31,  34 ;  Cummings  v.  Moore,  25  N.  Y.  625 ;  Smith  v.  Maine, 
25  Barb.  33. 

Ruger,  Walktce  <&  Jenney,  for  respondent 

E.  Dabwik  Smith,  J.  None  of  the  grounds  of  error  stated  in 
the  notice  of  appeal,  serred  upon  the  justice,  are  suffipient  to  raise 
any  question  for  review,  according  to  the  cases  of  Belong  y.  Brain" 
ardy  1  N.  Y.  Sup.  1,  and  Nolan  y.  Page,  id.,  addenda,  2,  except  the 
ground  that  the  justice  erred  in  denying  the  motion  for  a  nonsuit 
made  by  the  defendant  at  the  trial. 

This  specification  was,  I  think,  sufficient  to  raise  the  question  pre- 
sented on  the  motion  for  a  nonsuit  before  the  justice.  The  groand 
of  error  thus  stated  must  be  deemed  to  refer  to  the  grounds  stated 
and  urged  on  the  motion  for  the  nonsuit.  One  ground  stated  for 
such  motion  was,  that  the  note  upon  which  the  action  was  brought 
is  now  held  by  the  administrators  of  Charles  Crandall,  deceased, 
and  they  claimed  to  own  the  same,  and,  from  the  facts  proved,  they 
are  the  owners. 

The  county  court  doubtless  reversed  the  judgment  of  the  justice 
on  this  ground,  it  appearing  that  the  note  was  negotiable,  being 
payable  to  the  plaintiff  or  bearer,  and  was  in  the  hands  of  the 
administrators  named,  who  claimed  title  to  it  and  produced  it  at 
the  trial  under  protest,  claiming  to  own  it.  Upon  these  facts 
appearing  I  think  the  plaintiff  should  have  been  nonsuited.  He  had 
not  possession  of  the  note  and  it  was  not  lost.  A  party  paying  a 
promissory  note  or  negotiable  bill  is  entitled  to  the  delivery  of  such 
note  or  bill  on  payment,  or  its  production,  that  it  may  be  dis- 
charged or  destroyed  in  his  presence.  Bank  of  Utica  v.  ISmith, 
18  Johns.  240. 

It  was  held  in  Freeman  v.  Boynton,  7  Mass.  486,  that  a  demand 
of  payment  of  a  promissory  note  of  the  maker,  with  a  view  to 
charge  the  indorser,  was  not  good,  because  the  person  making  the 
demand  had  not  the  note  with  him  to  deliver  it  up  on  receiving 
payment.  Judge  Pabkeb  in  the  opinion  said  :  "  The  debtor  may 
well  refuse  to  pay,  on  the  ground  that  he  has  a  right  to  have  his 
obligation  or  contract,  or  to  see  it  canceled  wh^n  he  is  called  upon 
to  discharge  it.''  And  this  rule  should  especially  apply  to  negotia- 
ble securities. 

The  judgment  rendered  by  the  justice  did  not  necessarily  extin- 
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guish  this  note,  for  the  plaintiff  conld  not  produce  it  to  the  justice 
for  cancellation  or  giye  a  yalid  discharge  of  it,  which  would  have 
protected  the  defendant  from  another  suit  and  judgment  upon  it 
by  the  holder,  nor  would  the  payment  of  the  judgment  rendered 
by  the  justice  have  that  effect.  The  title  to  the  note  could  not  be 
judicially  settled  in  this  suit,  because  the  administrators  of  Charles 
Grandall  are  not  parties  to  the  action,  and  could  not  be  bound  by 
any  decision  of  the  justice  on  that  point,  nor  could  the  plaintiff  by 
his  own  testimony  establish  his  title  to  the  note  as  against  such 
administrators. 

The  case  of  Van  Alstine  y.  Nat,  Own.  Bank  of  Albany y  7  Trans. 
App.  241,  in  principle  I  think'  settles  this  question.  That  was  an 
action  upon  a  draft  against  the  drawers,  held  adyersely,  as  with 
the  note  in  this  case.  The  court  of  appeals  held  that  the  plaintiff 
could  not  recoyer  without  the  production  of  the  draft  at  the  trial, 
and  could  not  throw  upon  the  bank  the  burden  of  a  litigation 
between  the  conflicting  parties,  claiming  such  draft,  and  could  not 
recoyer  upon  it  as  a  lost  draft. 

The  judgment  of  the  county  court  reyersing  that  of  the  justice 

should  be  afiSrmed.  ^ 

Judgment  affirmed. 


SixpsoK  y.  E^-QLisH,  appellant 

AeewmtdaHoiu — tehat  uvloADful — Stupefuum  of  power  of  alienation — Void 
profrieion  of  wiU — legciciee  not  chargeable  on  real  eekUe  ther^bj^, 

A  teetator  hj  the  ninth  clanse  of  his  will  directed  thus :  '*  I  farther  beqaeath 
to  mj  children,  after  paying  all  the  aboye  legadee  and  my  Just  debts,  all 
interest  that  may  accrue  on  the  balance  of  my  estate  to  be  diyided  between 
them  at  the  age  of  forty  years  to  hold  for  their  natural  liyes^  and  then  to  be 
diyided  between  their  heirs.''  The  testator  left  three  children,  which  at  his 
decease  were  under  age.  Held,  (1)  that  the  proyision  to  accumulate  was  void 
beyond  the  minority  of  the  children,  respectively,  under  1  B.  S.  726,  g§  87, 
88,  and  (2)  that  the  proyision  was  wholly  void  under  1  R.  8.  728,  §§  18, 14, 15, 
as  suspending  alienation  of  estate  more  than  two  lives,  and  under  1  R.  8. 
778,  §  1,  as  suspending  for  the  same  period  absolute  ownership  of  such 
estate  if  personal. 

Hdd,  also,  that  this  provision  being  void,  the  legacies  therein  mentioned  could 
not  tliereunder  be  made  a  charge  upon  the  real  estate. 
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Appeal  by  defendants,  Charles  N.  English,  Libbie  J.  Hibben  and 
Willie  English  by  their  guardian  ad  litem  from  a  judgment  of  the 
special  term.  The  action  was  brought  in  Orleans  county  by  Enos 
T.  Simpson  and  Nathan  English,  executors  of  the  last  will  and 
testament  of  Myron  J.  English,  deceased,  against  Esther  English, 
the  widow  of  testator,  the  defendants  first  above  named,  his  chil- 
dren and  others,  to  obtain  a  construction  of  the  will  in  question. 
The  opinion  fully  states  the  only  material  point  passed  upon. 

Charles  A.  Keeler  and  H.  R.  Selden,  for  appellants. 

Holmes,  Thompson  &  Spencer,  for  respondents. 

E.  Dabwik  Smith,  J.  The  cardinal  rule  in  the  construction  of 
wills  is  to  seek  the  intention  of  the  testator  and  give  effect  to  such 
intention  if  not  inconsistent  with  the  rules  of  law.  Park  y.  Park, 
9  Paige,  117.  The  difficulty  and  doubt  in  respect  to  the  will  of  the 
testator  in  this  case  relates  to  the  section  or  provision  of  said  will 
numbered  therein  as  "ninthly,^'  which  is  as  follows:  "I  further 
bequeath  to  my  children,  after  paying  all  the  above  legacies,  and 
my  just  debts,  all  interest  that  may  accrue  on  the  balance  of  my 
estate,  to  be  divided  between  them  at  the  age  of  forty  years,  to  hold 
their  natural  lives  and  then  to  be  divided  between  their  heirs.'' 
The  testator  left  three  children,  which  at  his  decease  were  under 
age,  aU  of  whom  appear  and  answer  in  this  action  by  guardian  ad 
litefin,  by  answer  dated  May  3,  1873.  The  learned  judge  who  tried 
this  cause  at  special  term,  held  that  all  the  residuary  estate  and 
interest  remaining  after  paying  debts,  annuities,  legacies  and 
bequests  referred  to  in  said  ninth  clause  of  the  will,  vested  in  the 
testator's  said  three  children  upon  his  death,  as  tenants  in  common, 
each  having  an  undivided  third  part  thereof  for  his  or  her  natural 
life  and  no  more,  with  remainders  over  to  the  heirs  at  law  of  such 
children  respectively.  If  this  be  so,  and  these  children  took  any 
present  estate  under  said  will,  it  was  subject  to  a  power  in  trust  in  the 
executors  to  control  the  property  and  receive  the  rents  and  profits 
thereof,  and  to  accumulate  the  same  till  the  said  children  should 
arrive  at  the  age  of  forty  years,  when  the  amount  or  balance  of 
such  accumulation  was  to  be  divided  between  them,  and  they  were 
thereafter  to  receive  such  income  during  their  natural  lives,  and 
upon  their  decease  the  remainder  was  to  go  to  their  heirs,  and  was 
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to  be  diyided  between  them.  This  was  the  clear  intent  of  this  pro- 
vision of  the  will.  This  provision  for  the  accnmnlation  of  the 
income  of  such  estate  was  clearly  void  beyond  the  minority  of  said 
children  respectively  nnder  the  provisions  of  sections  37  and  38  of 
article  1,  titie  2,  chapter  1,  part  2  of  the  Revised  Statutes  (1  R.  S. 
726). 

This  provision  for  the  accnmnlation  of  the  income  of  the 
estate  might  be  held  void  after  the  said  children  respectively  arrived 
at  their  majority,  and  effect  given  to  the  residue  of  the  will,  except 
that  the  suspension  of  the  power  of  alienation  of  said  estate  would 
then  be  for  more  than  two  lives  in  being  at  the  time  of  the  creation 
of  such  estate,  which  would  make  this  clause  of  the  will  void  within 
the  provisions  of  sections  13, 14, 15,  article  1,  of  said  title  and  chapter 
(1  R.  S.  723),  and  the  absolute  ownership  of  such  estate,  if  personal, 
within  section  1,  title  4,  chapter  4  of  part  2  of  said  statutes  (1  R.  S. 
773).  This  provision  of  the  will  was,  therefore,  clearly  void,  and 
must  be  so  declared,  and  the  judgment  at  special  term  so  far  as  it 
holds  otherwise  should  be  reversed.    Knox  v.  Janes,  47  N.  Y.  390. 

Regarding  this  residuary  clause  of  the  will  as  void,  there  is  nothing 
upon  the  will  to  charge  upon  the  real  estate  embraced  in  such 
residuary  clause  the  payment  of  the  legacies  contained  therein. 
The  personal  estate  is  the  proper  fund  for  the  payment  of  debts 
and  legacies.  Myers  v.  Bddyy  47  Barb.  263 ;  Luptan  v.  Lupton,  2 
Johns.  Oh.  614.  And  no  power  can  be  implied  in  the  executor  to 
sell  the  real  estate.  Vide  Matter  of  wiU  of  Fox,  62  K  T.  630.  The 
judgment  of  the  special  term  should,  therefore,  be  modified  in  con- 
formity with  these  views. 

Ordered  accordingly. 


Kbkkedy,  appellant,  v.  Simmons. 

Praviiumal  remedies — power  of  county  judge  to  grant  order  of  arrest — steUu- 

tory  construction —  Oode^  §  401. 

The  place  of  trial  of  an  action  was  Onondaga  county,  and  plaintifTs  attonie j 
resided  there.  An  order  of  arrest  against  defendant  was  granted  by  the 
count  J  judge  of  Cortland  county.  Edd  (following  WMer  ▼.  BaSey,  9  Alb. 
Law  Jour.  276),  that  the  order  was  properly  granted.  The  provision  of  Code, 
§  401,  Bubd.  8,  that  orders  made  out  of  court  may  be  made  by  a  judge  of  the 
county  where  the  action  is  triable,  or  in  which  the  attorney  for  the  moying 
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party  resides,  is  an  enlargement  of  the  powers  of  a  oonnty  judge  and  does 
not  qualify  or  restrict  the  express  powers  conferred  upon  county  judges  in 
respect  to  proyisional  remedies. 

Appeal  from  an  order  of  the  special  term  setting  aside  an  order 
of  arrest  granted  by  the  county  judge  of  Cortland  county. 

The  action  was  brought  in  Onondaga  county  by  Dennis  Kennedy 
and  two  others  against  William  M.  Simmons,  to  recover  the  amount 
of  a  promissory  note.  The  attorneys  for  the  plaintiffs  resided  in 
Onondaga  county.  After  the  action  was  commenced  upon  an  ex 
parte  application  by  plaintiff's  attorney,  the  county  judge  of  Cort- 
land county  granted  an  order  of  arrest  directing  the  sheriff  of 
Cortland  county  to  arrest  defendant  and  hold  him  to  bail  in  a  spe- 
cified sum.  Upon  this  order  defendant  was  arrested.  The  order 
was  upon  the  motion  of  defendant  set  aside  by  the  special  term  of 
the  supreme  court  upon  the  ground  that  the  county  judge  of  Cort- 
land county  had  no  jurisdiction  to  grant  the  order  of  arrest  for  the 
reasons  that  he  was  not  the  judge  of  the  county  where  the  yenue 
was  laid,  of  that  where  the  action  was  triable,  or  of  that  where  an 
attorney  for  the  moving  party  resided. 

No  point  was  raised  as  to  the  sufficiency  of  the  affidavits,  and  the 
only  question  upon  which  the  appeal  was  taken  was  as  to  the  juris- 
diction of  the  county  judge  to  grant  the  order. 

Fuller y  Vann  <&  Brooks^  for  appellants. 

Bouton  dk  ChampUn,  for  respondent. 

E.  Dabwik  Smith,  J.  It  appears  from  a  stipulation  made  by 
the  attorneys  for  the  purpose  of  this  appeal,  and  from  the  opinion 
of  the  learned  judge  at  special  term,  that  the  order  of  arrest  was  set 
aside  upon  the  sole  ground  that  the  place  of  trial  of  said  action 
being  in  the  county  of  Onondaga,  and  the  plaintiff's  attorney  also 
residing  in  that  county,  the  county  judge  of  the  county  of  Cortland 
had  no  jurisdiction  or  authority  to  grant  such  order  of  arrest  — 
conceding  that  such  order  was  made  upon  affidavits  duly  presented 
to  such  judge  containing  sufficient  grounds  therefor  upon  the 
merits. 

The  order  at  special  term  was  doubtless  based  upon  the  construc- 
tion of  subdivision  3  of  section  401  of  the  Code,  which  provides 
that  orders  made  out  of  court,  without  notice,  may  be  made  by  any 
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judge  of  the  court  in  any  part  of  the  State,  and  they  may  also  be 
made  by  a  judge  of  the  county  where  the  action  is  triable,  or  by  the 
county  judge  of  the  county  in  which  the  attorney  for  the  moving 
party  resides. 

This  proyision,  we  think,  is  an  enlargement  of  the  powers  of  the 
county  judge,  and  applies  to  the  general  and  ordinary  class  of  orders 
made  in  the  progress  of  a  cause,  and  was  not  intended  to  qualify  or 
restrict  the  express  powers  conferred  upon  county  judges  in  respect 
to  provisional  remedies. 

The  power  to  grant  injunctions,  orders  of  arrest,  and  attach- 
ments, is  conferred  upon  the  county  judges  in  as  clear  and  explicit 
language  as  upon  the  judges  of  this  court,  and  is  equally  unquali- 
fied in  sections  218,  220,  223  and  225,  in  respect  to  injunctions ; 
in  section  228  in  respect  to  attachments,  and  in  section  180  in  re- 
spect to  orders  of  arrest 

This  construction  of  the  powers  conferred  upon  the  county  judges 
in  respect  to  provisional  remedies  was  in  principle  asserted  and 
adopted  by  the  commission  of  appeals  in  the  case  of  Webber  v. 
Bailey^  reported  in  the  abstract  of  the  decisions  of  that  court,  pub- 
lished in  9  Alb.  Law  Jour.  276.  That  was  a  case  where,  under  like 
circumstances,  as  in  this  case,  an  attachment  was  granted  by  the 
county  judge  of  Chautauqua  county  in  an  action  where  the  venue 
was  in  Cattaraugus  county,  and  the  plaintiff's  attorney  also  resided 
in  the  last-mentioned  county. 

It  was  expressly  held  in  that  case,  that  the  powers  given  to  a 
county  judge  to  issue  writs  of  attachment  in  actions  in  this  court, 
by  section  228  of  the  Code,  is  not  restricted  to  cases  to  be  tried  in 
his  county. 

That  case  we  consider  decisive  of  the  question  presented  upon 
this  appeal,  and  the  order  of  the  special  term  must  therefore  be 
reversed. 

Order  reversed* 


JUNE  TEEM,  1874  86 


Petrie  ▼.  Howe. 


Petbie  y.  Howe,  appellant. 

JBhieeption — to  immaterial  endenee — BMence — ihacHonforerim.oon. 

ETidenoe  taken  nndeT  exception,  which  is  whollj  immaterial,  should  be  disr^ 
garded  on  appeal.  Bat  such  an  exception  cannot  be  disregarded  except  in  a 
verj  dear  case,  and  when  the  court  is  satisfied  that  the  testimonj  could  not 
XKMraibly  have  done  anj  injury  to  the  party  excepting. 

In  an  action  for  crim.  con.  the  plaintiff,  after  testifying  that  his  wife  was  the 
mother  of  four  children  by  him,  and  that  after  the  alleged  criminal  inter- 
course she  gave  birth  to  a  fifth  child,  was  asked  what  was  the  color  of  the 
hair  of  the  first  four  children.  Held,  that  it  was  improper  to  permit  the 
question  to  be  answered,  for  the  purpose  of  suggesting  and  inducing  a 
comparison  by  the  jury  between  the  plaintifi^s  four  children  and  the  fifth 
child,  upon  view  of  the  latter,  and  the  plaintiff,  and  his  wife,  and  the  defend- 
ant ;  and  that  the  court  could  not  disregard  the  exception,  on  appeal,  upon 
the  ground  that  the  evidence  could  not  have  injured  the  defendant. 

Appeal  from  a  judgment  on  a  yerdict  for  the  plaintiff. 

The  action  was  brought  in  Jefferson  county  by  Martin  Petrie 
against  Henry  Howe,  for  criminal  conversation  of  defendant  with 
plaintiff's  wife.    The  only  material  facts  appear  in  the  opinion. 

F,  W.  Hubbard,  for  appellant. 

S.  U.  Morse,  for  respondent. 

E.  Dabwik  Smith,  J.  This  case  presents  a  single  exception  for 
our  consideration.  The  plaintiff,  in  an  early  stage  of  the  trial,  as  a 
witness  for  himself,  had  testified  that  he  had  had  four  children  by 
his  wife,  giving  their  names  and  ages,  and  then  that  another  child 
was  bom  of  his  wife  on  the  2dd  of  May,  1871.  He  then  gave  evi- 
dence, by  other  witnesses,  tending  to  establish  a  criminal  intimacy 
between  the  defendant  and  his  wife  in  and  through  the  summer  and 
fall  of  1870;  and  then  he  was  recalled  and  examined  by  his  coun- 
sel further  as  a  witness,  when  the  questions  and  answers  and  pro- 
ceedings following  occurred. 

Q.  "  Mr.  Petrie,  I  desire  to  ask  you  whether  this  lady  here  is  your 
wife?''    A.  "Yes,  sir." 

Q.  "This  child,  her  chUd?"    A.  "Yes,  sir." 

Q.  "  Win  you  state  the  color  of  the  hair  of  your  four  children  ?  " 

Objected  to  by  defendant's  counsel,  on  the  ground  of  the  impot« 
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ability  of  proving  any  fact  material  to  the  case^  and  as  incompe- 
tent.   Beceiyed,  and  the  defendant's  counsel  took  exception. 

Q.  ^^  Ton  may  state  what  is  the  color  of  the  hair  of  your  four  chil- 
dren/'   A.  '^  They  are  black—  more  black  than  any  thing  else." 

Proof  of  the  color  of  the  hair  of  the  plaintiff's  four  other  chil- 
dren^  of  itself,  was  clearly  immaterial.  And  it  is  doubtless  true,  as 
stated  in  the  points  of  the  plaintiff's  counsel,  that  evidence  taken 
under  exception  which  is  wholly  immaterial  should  be  disregarded 
on  appeal.  W(Uso7i  v.  CampbeU,  38  N.  Y.  153.  But  such  excep- 
tion cannot  be  disregarded,  except  in  a  very  clear  case,  and  where 
the  court  is  satisfied  that  the  incompetent  testimony  could  not  pos- 
sibly have  done  any  injury  or  prejudice  to  the  party  excepting. 

It  seems  to  me  quite  clear  that  wh  cannot  say  that  this  testimony 
could  not  possibly  have  done  any  injury  to  the  defendant.  The 
question  was  put  to  the  plaintiff,  when  his  wife,  with  her  fifth 
child  in  her  arms,  was  present  in  court,  and  the  attention  of  the 
jury  particularly  called  to  her  and  to  the  child.  The  claim  and 
argument  upon  the  trial  was  that  the  defendant  was  the  father  of 
this  child,  of  which  profert  was  thus  made  in  court  The  object 
was  quite  apparent,  to  suggest  and  induce  a  comparison  by  the 
jury  between  the  plaintiff's  other  children  and  the  one  then  ex- 
hibited, upon  view  of  the  child  and  the  plaintiff  and  his  wife  and  of 
the  defendant.  We  cannot  say  that  this  exhibition  and  this  mode 
of  proceeding  was  not  calculated  to,  and  did  not,  prejudice  the 
defendant. 

If  this  species  of  physiological  evidence  is  admissible  in  a  court 
of  justice  it  should  not  be  covertly  given,  and  in  a  shape  not  sub- 
ject to  the  usual  tests  and  exceptions  applied  to  other  evidence. 

If  it  appeared  upon  view  that  the  color  of  the  hair  of  this  child, 
thus  put  upon  exhibition  before  the  jury,  was  not  black  like  that 
of  the  plaintiff's  four  other  children,  but  was  of  a  color  resembling 
that  of  the  defendant,  it  is  quite  apparent  that  an  impression  was 
likely  to  be  made  upon  the  minds  of  the  jury  quite  injurious,  and 
possibly  unjust^  to  the  defendant  upon  the  main  issue. 

We  cannot,  I  think,  disregard  this  exception  upon  the  ground 
that  the  evidence  could  not  possibly  have  done  any  injury  to  the 
defendant. 

A  new  trial  must,  therefore,  be  granted,  with  costs  to  abide  the 
event 

New  trial  granted* 
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People  ex  rel.  Faulkner  ▼.  Tnurtees  of  Duuprille. 


Pbople  ex  rel  Faulkhtbb  v.  Tbustbes  op  Dansyille. 

Gerticrari — to  whom  to  be  dirseted — what  errors  tru^f  be  corrected  upon — Oon- 
etitutional  law — tUle  to  local  act.    Municipal  eorporatiom — error  by  trustees 

Where  the  acts  of  the  tnutees  of  an  inoorpoiated'  Tillage  are  sought  to  be 
reviewed  by  certiorari  the  writ  should  be  directed  to  the  board  of  trustees, 
and  not  to  the  corporation ;  and  the  returns  should  be  made  by  such  trustees 
or  by  the  clerk. 

A  statute  was,  in  substance,  one  to  amend  the  charter  of  the  village  of  D.  (Laws 
1878,  chap.  285) ;  the  conferring  of  power  to  create  a  debt  for  the  purpose  of 
supplying  the  village  with  water,  being  only  one  of  the  elements  of  the 
general  subject.  The  title  stated  that  it  was  an  act  to  amend  the  charter ; 
and  all  the  provisions  of  the  act  were  appropriate  to  an  amendment  of  the 
charter.  Hdd,  that  no  matter  how  many  particulars  were  embraced  in  the 
statute,  they,  together,  embraced  but  one  subject,  and  it  was  not  material 
that  the  title  of  the  act  mentioned  one  of  those  particulars  and  omitted  the 
others. 

It  was  alleged  that  the  tax  payers  of  a  municipal  corporation  had  not  voted  in 
favor  of  creating  a  debt  for  water-works.  A  resolution  was  paased  by  the 
trustees,  and  published,  setting  forth  the  question  to  be  voted  on  and  the  form 
of  the  ballot  to  be  used.  Held,  that  the  form  of  the  ballot  was  wholly 
within  the  control  of  the  trustees ;  and  that  even  if  there  had  been  evidence 
that  the  trustees  intended  any  deception,  or  that  anybody  was  deceived  by 
it,  it  would  not  have  furnished  any  ground  for  reversing  the  proceedings ; 
because  it  would  have  shown  an  error  legislative,  and  not  judicial,  in  its 
character. 

Cbbtiobabi  upon  the  relation  of  Lester  B.  Faulkner  directed  to 
^  The  trustees  of  the;  village  of  Dansville/'  a  municipal  corporation 
created  by  an  act  of  the  legislature.    Laws  of  1853,  chap.  304* 

The  writ  sought  to  review  the  proceedings  of  the  corporation 
under  and  by  virtue  of  the  supposed  authority  of  an  act  of  the  legis- 
lature, passed  April  24^  1873^  entitled  ''An  act  to  authorize  the 
village  of  Dansville  to  create  a  debt  for  the  purpose  of  bringing 
water  into  said  village  for  protection  against  fires,  and  to  amend 
the  charter  of  said  village."    Laws  of  1873,  chap.  285. 

The  writ  specified  eight  causes  of  complaint  in  regard  to  the  pro- 
ceedings of  the  respondents,  the  last  of  which  was,  that  the  act  of 
1873  was  unconstitutional  and  void,  and  did  not  give  any  just 
authority  or  jurisdiction  to  the  trustees  to  create  any  debt  against 
the  village. 
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The  writ  alleged  the  following  grounds  of  error : 

1.  That  the  trustees  have  erroneously  determined  and  decided 
that  the  question  of  the  creation  of  the  debt  has  been  submitted  to 
the  tax  payers  of  the  village. 

2.  That  they  haye  erroneously  decided  that  a  majority  of  the  tax 
payers  present  and  voting  have  voted  in  favor  of  the  creation  of 
such  debt. 

3.  That  they  have  erroneously  decided  that  they  are  authorized 
by  said  act,  and  the  proceedings  under  it,  to  create  a  debt. 

4.  That  they  have  erroneously  decided  and  determined  to  change 
or  abandoir  the  plan  published  before  the  election,  and  to  lay 
wooden  pipes,  and  create  a  debt  therefor. 

5.  That  they  have  erroneously  determined  to  lay  the  water-pipe 
only  on  Main  street,  in  said  village. 

The  questions  arising  upon  the  writ,  and  the  return  thereto, 
appear  sufficiently  in  the  opinion. 

8.  Hubbard  and  H.  R.  Selden^  for  relator, 

Jno.  A,  Vanderlip,  for  respondents. 

Gilbert,  J.  We  think  the  writ  of  certiorari  should  have  been 
directed  to  the  board  of  trustees  instead  of  the  corporation ;  and 
that  the  return  should  have  been  made  by  them,  or  by  the  clerk. 
By  the  eighth  section  of  the  village  charter,  the  trustees  are  required 
to  form  a  board,  and  the  next  section  requires  the  clerk  to  attend 
all  meetings  of  such  board,  to  record  their  proceedings,  and  to 
deliver  such  record  over  to  his  successors.  Laws  1853,  chap.  304. 
Se  Mt,  Morris  Sqtiare,  2  Hill,  23 ;  People  v.  Oolwell,  6  Abb.  151. 

But  as  an  amendment  of  this  defect  might  be  allowed,  we  will 
consider  the  material  objections  of  the  relator.  It  is  said  the 
statute,  which  authorizes  the  proceeding,  violates  section  16  of 
article  3  of  the  constitution.  We  shall  not  spend  much  time  on 
this,  for  the  learning  pertaining  to  it  has  been  pretty  nearly 
exhausted  in  previous  cases.  We  think  this  act  fairly  meets  the 
test,  declared  in  the  last  reported  decisions  of  the  court  of  appeals, 
on  this  subject,  that  If  the  title  of  an  act  fairly  and  reasonably 
announces  the  subject,  and  it  is  a  single  one,  and  if  the  various 
parts  thereof  relate  to  that,  it  is  sufficient  Re  Mayer ^  50  K  Y.  504. 

The  act  is  in  substance  one  to  amend  the  charter  of  the  village. 
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The  conferring  of  power  to  create  a  debt,  for  the  purpose  of  supply- 
ing the  village  with  water,  is  only  one  of  the  elements  of  the  general 
subject.  All  the  provisions  of  the  act  are  appropriate  to  an  amend- 
ment of  the  charter,  and  no  matter  how  many  particulars  are 
embraced  in  the  statute,  they  together  constitute  but  one  subject 
Nor  is  it  material  that  the  title  mentions  one  of  those  particulars 
and  omits  the  others ;  since  it  does  state  that  it  is  an  act  to  amend 
the  charter. 

It  sufficiently  appears  that  a  survey  and  estimate  were  made  and 
published,  as  provided  by  sections  3  and  4  of  the  act.  But  if  there 
were  irregularities  in  these  parts  of  the  proceedings,  they  were  not 
of  a  kind  that  can  be  corrected  by  means  of  a  certiorari,  being  only 
executive  and  not  judicial  acts.  It  is  alleged  that  the  tax  payers 
have  not  voted  in  favor  of  creating  the  debt.  We  think  otherwise. 
A  resolution  was  passed  and  published,  setting  forth  the  question 
to  be  voted  on,  and  the  form  of  the  ballot  to  be  used.  The  form  of 
the  ballot  was  wholly  within  the  control  of  the  trustees;  and  there 
is  no  evidence  before  us  that  they  intended  any  deception,  or  that 
anybody  was  deceived  by  it.  If  such  evidence  had  been  given,  it 
would  not  have  furnished  ground  for  reversing  the  proceedings, 
because  it  would  have  shown  a  legislative  error,  and  not  a  judicial 
one,  in  its  character.  For  the  reason  last  stated,  the  other  error 
alleged,  namely,  the  change  of  plan,  and  of  pipes,  cannot  be  reviewed 
upon  a  certiorari. 

Upon  the  whole  case,  the  writ  must  be  quashed,  with  costs  to  be 

paid  by  the  relator. 

Certiorari  quashed. 


Butts  v.  Oitt  of  Bochbsteb,  appellant 

Municipal  corporations —  Charter  of  Bochetter — ordirMnce  of  common  counoH 

— asseiemente  for  improwments. 

The  language  employed  in  the  charter  of  the  city  of  Bocheeter,  and  the  acta 
amending  the  same,  manifests  an  intent  on  the  part  of  the  legislature  to 
make  assessments  for  local  improvements,  whether  in  form  upon  lands,  or 
against  the  owners  and  occupants,  binding  personally  on  the  individuals,  as 
well  as  a  charge  upon  the  lands  assessed. 

It  is  not  material  that  an  ordinance  directing  an  assessment  is  not  couched  in 
the  precise  language  used  in  the  charter,  if  the  substance  of  it  is  the  pro- 
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Tiding  for  an  aaseflsment  to  defray  the  expense  of  the  improyement  redted 
in  it. 
An  ordinance  of  the  common  coimcii  directed  that  the  whole  expense  of  an 
improvement  should  be  defrayed  by  an  assessment  upon  the  "  owners  and 
occupants  "  of  property  to  be  benefited,  instead  of  upon  the  "  lots  and  parcels 
of  land"  within  the  district  of  assessment,  as  required  by  the  act  of  1870, 
amending  the  charter.  BM,  that  the  variance  between  the  charter  and  the 
ordinance  was,  at  most,  a  mere  irregularity,  which  could  not  affect  the  pro- 
ceeding. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  on  the 
report  of  a  referee. 

The  action  was  brought  by  Isaac  Butts  against  the  city  of  Kochester 
to  recover  back  money  alleged  to  have  been  illegally  collected  from 
the  plaintiff  under  a  tax  or  assessment  warrant. 

The  charter  of  the  city  of  Eochester,  as  amended  in  1870,  directs 
that  whenever  the  common  council  shall  determine  that  the  whole 
or  any  part  of  the  expense  of  any  improvement,  not  requiring  the 
taking  of  any  land  by  the  city,  shall  be  defrayed  by  an  assessment 
on  the  real  estate  to  be  benefited  thereby,  it  shall  make  an  order, 
reciting  the  improvement,  the  amount  of  expense  to  be  assessed, 
and  the  portion  or  part  of  the  city  on  which  the  same  is  to  be 
assessed,  and  directing  the  assessors  to  make  an  assessment  upon  all 
the  lots  and  parcels  of  land  within  the  portion  or  part  so  designated, 
of  the  amount  of  expense,  in  proportion,  as  near  as  may  be,  to  the 
advantage  which  each  shall  be  deemed  to  receive  by  the  making  of 
such  improvement.    Laws  of  1870,  chap.  718,  §§  6,  7. 

On  the  9th  of  January,  1872,  the  common  council  passed  an 
ordinance,  authorizing  the  construction  of  a  bridge,  by  which  it 
was  directed  that  "the  whole  expense  shall  be  defrayed  by  an  assess- 
ment upon  the  owners  and  occupants  of  houses  and  lands  to  be 
benefited  thereby,"  specifying  the  lots  and  parcels  within  a  certain 
territory  described  therein ;  and  the  assessors  were  directed  to  make 
an  assessment "  upon  all  the  owners  and  occupants  of  lands  and 
houses  within  the  portion  or  part  of  the  city  so  designated  of  the 
amount  of  expense,"  etc. 

Proceedings  were  had  under  this  ordinance  by  which  the  plain- 
tiff, who  was  the  owner  of  certain  lots  within  the  territory  described, 
was  assessed,  as  such  owner,  to  the  amount  of  1640.  The  plaintiff 
failing  to  pay  the  tax,  the  collector  levied  upon  his  property.  The 
plaintiff  then  paid  the  tax,  and  brought  this  action  to  recover  the 
money  so  paid. 
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The  referee  held  that  the  ordinance  of  January  9, 1872,  was  not 
in  pursuance  of  the  city  charter,  because  it  directed  the  assessment 
to  be  made  on  the  aumers  and  occupants  of  the  land  benefited  by 
the  improvement,  instead  of  on  the  lots  and  parcels  of  the  district 
benefited;  that  the  assessment  was  therefore  yoid,  and  the  plaintiff 
was  entitled  to  recoyer  the  tax  paid. 

James  Brech  Perkins^  for  appellant.  The  ordinance  of  January 
9, 1872,  was  valid.  The  assessment  was  made  according  to  law. 
Matter  of  Ihirfler,  44  Barb.  46,  has  no  application  to  this  case. 
The  plaintiff  cannot  complain  of  the  amount  of  the  tax,  or  that  his 
lands  were  not  benefited.  People  ex  rel.  Butts  y.  Oity  of  Rochester^ 
5  Lans.  142.  And  haying  neglected  to  appear  before  the  common 
council  or  assessors,  he  cannot  now  be  heard  to  raise  these  objec- 
tions. Any  irregularity  or  error  in  the  ordinance  or  assessment  is 
cured  by  sections  208  and  209  of  the  charter.  Harren  y.  City  of 
Rochester y  Talcott,  J. ;  not  reported.  Assessors  have  general  juris- 
diction to  impose  a  tax  upon  residents.  N.  Y.  &  Harlem  R.  R.  Co, 
y.  Lyofiy  16  Barb.  651,  656. 

James  L.  Angle,  for  respondent.  The  ordinance  was  void.  Mat- 
ter  of  Turfler,  4A  Barb.  46;  Westfall  y.  Presto7i,  49  N.  T.  349. 
The  defect  is  not  cured  by  sections  207  and  208  of  the  charter.  Ire- 
land y.  Gity  of  Rochester,  51  Barb.  414, 431.  The  expense  of  making 
this  improvement  could  not  properly  be  defrayed  by  local  assess- 
ment.    Hammett  v.  Philadelphia,  65  Penn.  St.  146 ;  3  Am.  B.  615. 

GiLBEBT,  J.  The  learned  referee  put  his  decision  upon  the 
ground  that  the  only  assessment  which  the  common  council  could 
lawfully  cause  to  be  made  was  one  that  should- create  a  charge  upon 
lands  only,  and  not  one  which  would  create  a  personal  liability 
against  the  persons  named  in  the  roll,  to  pay  the  sums  assessed. 
In  this  we  think  the  referee  erred.  It  is  true  that  the  charter  of 
the  city,  as  amended  in  1870  (§  192),  requires  that  the  ordinance 
authorizing  the  improvement  shall  direct  the  assessment  to  be 
made  upon  the  lots  and  parcels  of  land  within  the  district  of 
assessment,  in  proportion  as  nearly  as  may  be  to  the  advantage 
which  each  shall  be  deemed  to  receive  by  the  making  of  the  improve- 
ment. Before  the  amendment  of  1870,  the  charter  required  that 
such  ordinance  should  direct  the  assessment  to  be  made  on  all  the 
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owners  and  occupants  of  land  and  houses  within  the  district  of 
assessment  (Laws  1861,  chap.  143,  §  192);  and  the  mode  in  which  the 
assessment  should  be  prepared  and  authenticated  was  then,  and  still 
is,  specifically  declared.  The  assessors  were  to  make  an  assessment- 
roll,  in  which  should  be  entered  the  names  of  the  persons  assessed, 
the  value  of  the  property  for  which  they  were  assessed,  and  the 
amount  assessed  to  them  respectively.  (Laws  1861,  chap.  143,  §  195; 
Laws  1865,  chap.  563,  §  16;  Laws  1870,  chap.  718,  §  8).  That  act  also 
provided  that  city  assessments  should  be  collected  in  the  same  manner 
as  the  annual  city  taxes  —  that  is,  by  distress  and  sale  of  goods  and 
chattels  (§§  130,  203) ;  and  that  whether  assessed  upon  lands  or 
upon  owners  and  occupants,  they  should  be,  and  remain,  a  lien 
upon  the  real  estate,  in  respect  to  which  they  were  made.  (§  209.) 
It  also  provided  that  in  the  absence  of  an  agreement  to  the  con- 
trary, the  owner  or  landlord,  and  not  the  occupant  or  tenant, 
should  be  personally  liable  for  the  payment  of  every  such  assess- 
ment (§1  204,  205.)  The  provisions  of  the  act  of  1861  have 
continued  in  force  through  all  succeeding  alterations  of  the  charter. 
The  only  important  change  on  this  subject  is  that  alluded  to  in  re- 
spect to  the  ordinance.  The  amendatory  act  of  1870  (chap.  718,  §  10) 
declared  that  an  assessment  for  a  public  improvement  should  create 
a  personal  obligation  or  liability  against  the  owner  of  the  lot  or 
parcel  of  land  assessed,  to  pay  the  city  of  Bochester  the  amount 
thereof,  and  authorized  an  action  for  the  collection  thereof  in  ad- 
dition to  any  other  remedies  for  enforcing  such  collection. 

The  language  of  these  enactments  seems  to  us  to  manifest  an 
intent  on  the  part  of  the  legislature  to  make  an  assessment  for  a 
local  improvement  —  whether  in  form  made  against  the  owners  and 
occupants  or  upon  lands  — binding  personally  on  the  individuals  as 
well  as  a  charge  upon  the  lands  assessed.  We  can  give  the  statute 
no  other  construction.  There  can  be  no  longer  any  question  of  the 
validity  of  this  kind  of  legislation.  An  assessment  like  the  one 
under  consideration  is  an  exercise  of  the  taxing  power  {People  v. 
Brooklyn,  4  N.  T.  419),  and  must  be  submitted  to  accordingly, 
whether  the  proceeding  be  called  an  assessment  upon  lands  or  a  tax 
against  individuals,  therefore  the  legal  effect  of  it  is  the  same;  for 
it  creates  a  debt,  payment  of  which  may  be  enforced  in  the  same 
manner  as  any  other  debt.  See  Mayor  v.  Colgate,  12  N.  Y.  140 ;  Litch- 
field V.  McOomber,  42  Barb.  288.  Nor  is  it  material  that  the  ordi- 
nance directing  the  assessment  was  not  couched  in  the  precise 
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langaage  used  in  the  charter.  The  substance  of  it  was  the  provid- 
ing for  an  assessment  to  defray  the  expense  of  the  improyement 
recited  in  it.  The  duty  of  making  the  assessment  devolved  upon 
the  assessors,  and  the  manner  in  which  that  duty  should  be  per- 
formed, aud  the  legal  effect  of  their  act  upon  lands  and  individuals, 
was  fized  by  the  statute  and  not  at  all  affected  by  the  ordinance. 

No  lack  of  conformity  to  the  charter,  in  any  other  respect  than 
that  on  which  the  referee  placed  his  decision,  has  been  suggested. 
Jurisdiction  having  been  duly  acquired,  we  think  the  alleged  defect 
in  the  ordinance  was,  at  most,  a  mere  irregularity.  No  new  formal 
defect  or  irregularity  can  affect  the  proceeding.  Charter,  §  208. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

New  trial  granted. 


Malcolm  y.  Fagai9^,  appellant 

Promissory  note — occommodaHon  indorw — Bndence. 

Bxeeation  was  isaaed  on  a  judgment  against  P.  and  F.,  on  which  P.'s  propertj 
was  seized  and  advertised  for  sale.  F.,  at  the  request  of  P.,  made  a  note  to 
help  raise  money  to  pay  for  P.'s  property  at  the  sale,  and  the  note  was 
indorsed  by  defendant  and  delivered  to  plaintiflf,  who  had  it  discounted 
together  with  one  of  his  own  notes,  and  with  the  proceeds  of  the  two  notes 
bid  in  the  property  at  the  sale  and  held  it  as  security.  In  an  action  against 
defendant,  on  the  note  made  by  F.,  the  defense  was  that  the  note  was 
made  without  consideration,  and  delivered  to  plaintijS  without  con- 
sideration, to  raise  money  to  pay  for  the  property  at  the  sale,  and  that 
plaintiff  still  held  the  property  which  he  bid  off.  Held,  (1)  that  it  was  error 
to  exclude  evidence  offered  by  defendant  of  what  P.  said  to  F.  when  the  note 
was  made,  as  to  the  purpose  to  which  it  was  to  be  applied,  but  the  fact  being 
afterward  proved  by  other  witnesses  the  error  could  not  injure  defendant ; 
(2)  that  it  was  correct  to  exclude  evidence  of  what  F.  said  to  plaintiff,  in 
reference  to  the  purpose  of  the  note,  after  he  had  raised  the  money  on  it ; 
(8)  that  it  was  correct  to  exclude  evidence  offered  by  defendant  to  show  that 
it  was  arranged  between  F.  and  P.  that  the  note  should  not  be  used,  but 
should  be  placed  in  plaintiff's  hands  as  security  to  him  for  purchasing  the 
property,  and  that  plaintiff  negotiated  the  note  notwithstanding  the  arrange- 
ment was  made  known  to  him  when  he  received  the  note,  no  such  defense 
having  been  set  up  in  the  answer ;  and  (4)  that  a  judgment  on  the  note  in 
favor  of  plaintiff  was  right. 
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Appeal  by  defendant  Fagan  from  a  jndgment  entered  on  report 
of  a  referee.  The  action  was  brought  by  Norman  Malcobn  against 
William  T.  Fagan,  James  A.  Fagan  and  Charles  Phelps,  upon  a 
promissory  note.  The  opinion  states  the  facts.  The  referee,  before 
whom  the  cause  was  heard,  found  in  favor  of  plaintiff,  and  after 
judgment  defendant  William  T.  Fagan  appealed  to  this  court 

H.  R.  ffadley  and  Francis  Kemafiy  for  appellant,  cited  Bay  y. 
Ooddington,  5  Johns.  Oh.  54 ;  Weaver  y.  Bar  den,  49  N.  Y.  286 ;  8maU 
V.  Smithy  1  Denio,  683 ;  Rochester  v.  TaylcTy  23  Barb.  18. 

IKske  &  Ballou,  for  respondents,  cited  1  Greenl.  on  Ey.,  §  171 ;  Peck 
Y.  Yorksy  47  Barb.  131 ;  Delaplaine  v.  Hitchcock,  4  Edw.  Ch.  321-9 ; 
Farriiigton  v.  Frankfort  Bank,  31  Barb.  183-7;  Keshan  v.  OaieSy 
2  N.  Y.  Sup.  288 ;  Halliday  v.  HaH,  30  N.  Y.  474. 

MuLLiK,  P.  J.  The  facts  in  this  case  are  as  follows,  viz. :  Prior 
to  the  14th  of  June,  1873,  execution  had  been  issued  on  judgments 
against  one  Phelps  and  James  A.  Fagan,  on  which  the  property  of 
Phelps  had  been  seized  and  advertised  for  sale.  James  A.  Fagan,  at 
the  request  of  Phelps,  made  the  note  in  suit  for  $230  to  help  raise 
money  to  pay  for  Phelps^  property,  at  the  sheriff's  sale,  on  the  judg- 
ments, and  he  procured  it  to  be  indorsed  by  William  T.  Fagan  and 
Phelps,  and  it  was  delivered  to  the  plaintiff  to  be  used  as  he  (plain- 
tiff) claims,  together  with  one  to  be  made  by  himself  for  a  sum 
which,  with  the  note  in  suit,  would  equal  the  amount  due  on  the 
judgments. 

The  executions  were  on  judgments  on  notes  made  and  indorsed 
by  Phelps  and  discounted  for  Pagan's  benefit.  Plaintiff  took  the 
note  in  suit,  made  one  of  his  own,  procured  them  to  be  discounted 
by  a  banker  at  Boonville,  Oneida  county,  and  with  the  proceeds  bid  in 
the  property  at  the  sale  on  the  executions,  and  thereafter  held  the 
title  to  the  property  as  security  for  the  amount  raised  upon  his  note. 

William  T.  Fagan  alone  defends,  and  his  defense  is  that  the  note 
in  suit  wias  made  and  indorsed  by  James  A.  Fagan  without  consid- 
eration, and  that  it  was  delivered  to  plaintiff  without  consideration 
to  raise  money  to  pay  the  executions  above  mentioned;  that  Phelps 
took  the  note  after  it  was  made  and  indorsed  and  gave  it  to  plaintiff 
as  his  agent,  to  raise  part  of  the  money  to  pay  said  executions  and 
to  bid  in  the  property  of  Phelps  at  a  sale  thereof,  and  to  hold  it 
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when  bid  in  for  his  (Phelps')  benefit,  and  that  it  was  bid  in  by 
plaintiff,  and  is  of  value  greater  than  the  amount  of  the  executions; 
that  plaintiff  afterward  took  the  note  from  the  bank  and  held  it, 
and  the  property  bid  in  by  him;  and  that  Phelps  was  not  indebted  to 
plaintiff  when  the  note  in  question  was  delivered  to  him. 

On  the  trial  before  the  referee  plaintiff  proved  the  making  and 
indorsement  of  the  note,  and  protest  and  notice  thereof,  and  rested. 

James  A.  Fagan,  the  maker  and  first  indorser  of  the  note,  was 
examined  as  a  witness  by  the  defendant,  and  after  testifying  that 
Phelps  asked  him  to  make  the  note,  the  defendant  offered  to  show 
by  him  what  Phelps  said  to  him  as  to  the  purpose  to  which  he  pro- 
posed to  apply  said  note.  The  plaintiff's  counsel  objected  to  the 
evidence  and  it  was  excluded,  and  defendant's  counsel  excepted. 
'  I  am  unable  to  discover  any  objection  to  the  evidence.  The  de- 
fense was  that  the  note  was  made  and  indorsed  as  an  accommoda- 
tion note  for  Phelps'  benefit  This  fact  could  be  established  as  well 
by  showing  the  use  to  be  made  of  it  as  in  any  other  way,  and  the 
intended  use  could  only  be  ascertained  by  what  was  said  when 
Phelps  obtained  it  or  applied  for  it.  It  was  no  objection  to  the 
evidence  that  Phelps  was  not  a  party  to  the  note.  But  the  fact  was 
proved  by  other  witnesses,  and  the  rejection  of  it  when  offered  could 
not  injure  the  defendant. 

The  same  witness  proceeded  to  testify  that  he  had  two  inter- 
views with  plaintiff,  one  of  which  was  when  one  Jones  was  present, 
in  which  plaintiff  said  he  had  taken  the  note  in  suit  and  one  made 
by  himself,  and  got  them  discounted  .at  Thompson's  Bank  and  bid 
in  Phelps'  property  with  the  money  he  got  for  the  two  notes,  and 
Phelps  had  promised  to  pay  the  note,  he  (plaintiff )  had  made,  and 
if  he  did,  he  would  give  the  note  in  suit  to  Phelps. 

The  defendant's  counsel  then  offered  to  show  by  the  witness  that 
at  that  interview  he  told  plaintiff  that  the  note  in  question  was 
given  to  Phelps  to  be  put  in  plaintiff's  hands  as  security  to  plain- 
tiff, who  was  to  bid  in  Phelps'  property,  then  advertised  for  sale. 
The  evidence  was  objected  to  as  immaterial  and  incompetent.  The 
objection  was  sustained,  and  defendant's  counsel  excepted.  This 
interview,  I  infer  from  the  evidence,  did  not  take  place  until  after 
plaintiff  had  raised  the  money  and  bid  in  the  property.  His  rights  to 
this  note  in  suit  were  fixed  sometime  before  that,  and  nothing  the  wit- 
ness could  then  say  could  impair  the  title  of  the  plaintiff  to  the  note. 

The  defendant's  counsel  next  offered  to  show  that  it  was  arranged 
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between  the  witness  and  Phelps  that  the  note  in  question  should 
not  be  used;  that.it  should  be  placed  in  plaintiff's  hands  as  secu- 
rity to  him,  and  he  should  purchase  Phelps'  property  in  on  the  sale, 
and  that  it  was  so  deliyered  to  plaintiff  and  was  negotiated  by  him  in 
violation  of  that  arrangement^  and  that  said  arrangement  was  made 
known  to  plaintiff  when  the  note  was  delivered  to  him.  Plaintiff's 
counsel  objected  to  the  evidence,  and  it  was  rejected,  and  defend- 
ant's counsel  excepted. 

The  parties  to  accommodation  paper  may  restrict  the  use  that  is 
to  be  made  of  it,  and  if  it  is  devoted  to  a  different  use  they  will  be 
discharged.  Edwards  on  Bills,  316.  Do  the  facts  offered  to  be 
proved,  tend  to  establish  a  diversion  ?  The  first  clause  of  the  offer 
is  to  show  that  the  note  was  not  to  be  used.  This  must  mean,  giving 
a  reasonable  construction  to  the  language,  that  it  was  not  to  be 
transferred  by  the  plaintiff  to  any  other  person,  but  was  to  be  held 
by  him  as  security  for  the  money  he  should  procure  and  advance  to 
pay  for  the  property  at  the  sheriff's  sale. 

In  this  view  of  the  offer  it  was  competent  But  unfortunately, 
there  is  no  such  defense  set  up  in  the  answer;  on  the  contrary, 
the  defense  that  is  set  up,  assumes  that  the  plaintiff  had  the  right 
to  use  the  note  without  restriction. 

The  judgment  of  the  referee  is  right,  and  should  be  affirmed. 

Judgment  affirmed. 


Pattison  v.  Syracuse  National  Bank. 

BaUment — deposits  for  safe-keeping  —  Efridence  —  promnce  of  jury. 

In  an  action  to  recover  the  value  of  bonds  stolen  from  defendant's  bank  where 
thej  had  been  deposited  by  plaintiff  for  safe-keeping,  the  evidence  was  con- 
flicting upon  the  question  whether  the  teller  who  received  the  deposit  told 
plaintiff  it  must  be  at  his  own  risk,  and  whether  the  deposit  was  made  with 
the  teller  in  his  official  capacity  or  personally.  Held,  that  the  question  was 
for  the  jury. 

It  also  appeared  that  nothing  was  said  about  compensation  at  the  time  of  the 
deposit.  SM,  that  if  the  defendant  had  the  right  to  demand  compensation 
by  its  course  of  dealing  with  depositors,  the  bailment  was  not  a  gratuitous 
one ;  and  as  the  degree  of  diligence  the  defendant  was  required  to  exercise 
in  keeping  the  bonds  depended  on  the  question  whether  the  bailment  was 
or  was  not  gratuitous,  the  case  should  be  submitted  to  the  jury. 
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Motion  for  a  new  trial  on  exceptions  ordered  to  be  heard  in  the  first 
instance  at  general  term.  The  action  was  brought  by  Thomas  E. 
Pattison  against  The  Syracuse  National  Bank  to  recoyer  the  value 
of  certain  bonds  deposited  in  defendant's  bank,  and  from  which  they 
were  taken  or  stolen.  The  plaintiff  alleged  that  in  July,  1872,  he 
was  the  owner  of  certain  negotiable  railroad  bonds  of  the  value  of 
t3,000;  that  in  that  month  he  deposited  them  with  defendant  at 
its  banking  house  in  Syracuse  for  safe-keeping,  and  that  in  Febru- 
ary following  he  duly  demanded  said  bonds,  which  demand  was 
refused.  Defendant's  answer  set  forth  that  plaintiff  deposited  a 
sealed  package,  the  contents  of  which  was  unknown,  with  one  of  its 
clerks,  for  the  purpose  of  placing  the  same  in  defendant's  vault  for 
safe-keeping;  that  said  clerk  had  no  authority  to  receive  the  bonds 
in  behalf  of  defendant,  but  that  he  did,  without  consideration,  place 
the  same  in  said  vault  without  defendant's  knowledge;  and  that 
said  bonds  were  afterward  stolen,  together  with  a  large  amount  of 
defendant's  property,  from  said  vault  without  defendant's  negligence 
or  fault  The  opinion  sufficiently  states  the  other  facts.  The  court 
below  decided  that  the  bailment  was  a  gratuitous  one  and  refused  to 
allow  the  case  to  go  to  the'jury  on  the  question  of  negligence.  The 
plaintiff  was  nonsuited.    Plaintiff  excepted. 

Oeo,  F.  Oamstocky  for  plaintiffl 

Pratt f  Mitchell  d  Broton,  for  defendant. 

MuLLiN,  P.  J.  The  defendant's  counsel  insist  that  the  defendant 
is  not  responsible  for  the  loss  of  the  securities  left  with  it  by  the 
plaintiff,  because :  1st.  It  had  refused  to  receive  packages  for  safe- 
keeping for  some  time  before  the  package  in  question  was  left ;  2d. 
The  deposit  was  made  with  the  teller  and  not  with  the  bank ;  3d. 
There  was  no  compensation  paid  or  agreed  to  be  paid  for  keeping 
said  package ;  and  hence  the  bank,  if  liable  at  all,  was  only  liable 
for  gross  neglect,  and  no  such  degree  of  negligence  was  proved. 

The  cashier  testified  that  before  the  organization  of  the  Safe 
Deposit  Company,  the  bank  took  a  good  many  packages  for  safe- 
keeping Up  to  four  years  prior  to  the  trial  there  were  more  or  less 
valuable  packages  lefb  after  the  formation  of  the  deposit  company. 
He  says:  '^I  commenced  to  throw  off  that  kind  of  business,  I 
declined  to  receive  packages  after  that."    Yet  he  testifies  that  after 
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that  several  persons  named  by  him  left  packages  for  safe-keeping ; 
so  it  is  certain  the  business  was  not  wholly  discon tinned. 

If  Mr.  White  and  others  deposited  packages  in  the  bank  and  no 
instructions  were  given  to  the  subordinate  officers  to  reject  the 
packages  of  other  parties,  nor  notice  given  that  packages  would  no 
longer  be  received,  the  receipt  of  such  officers  would  bind  the  bank. 
Under  these  circumstances,  the  receipt  of  the  packages  by  the 
teHler  prima  facte  bound  the  bank. 

The  teller  testified  that  he  told  the  plaintiff  that  the  deposit  must 
be  at  his  own  risk.  This,  however,  the  plaintifT  denied ;  it  was  for  the 
jury  to  say  which  told  the  truth.  If  he  so  told  plaintiff  the  bank 
would  not  be  liable,  nor  would  it  be  if  the  deposit  was  with  the 
teller  and  not  with  the  bank.  It  was  for  the  jury  to  say  whether 
the  deposit  was  so  made  with  the  teller  in  his  capacity  as  teller,  or 
with  him  personally. 

The  bank  had  been,  as  already  stated,  in  the  practice  of  taking 
money  packages  for  safe-keeping.  It  is  not  said  that  they  were 
kept  without  charge,  and  unless  they  were  so  kept,  the  bank  had 
the  right  to  demand  pay  for  the  service ;  and  if  it  could  demand 
compensation  the  bailment  was  not  a  gratuitous  one.  As  the 
degree  of  diligence  the  defendant  was  required  to  exercise  in  keep- 
ing the  package  depended  on  the  question  whether  the  bailment 
was  or  was  not  gratuitous,  the  case  should  have  been  submitted  to 
the  jury.    The  question  was  not  one  of  law  for  the  court. 

A  new  trial  must  be  granted,  costs  to  abide  event. 

New  trial  granted. 


PiBMBNiCH,  appellant,  v.  Bovbb. 

Judgment — Set-off — Attorney's  Uen, 

In  October,  1866,  S.  and  V.  recovered  a  Judgment  against  B.  in  an  action  on 
contract.  On  Augnat  5, 1872,  plaintiff  purchased  the  judgment,  and  execu- 
tion wals  issued  and  returned  wholly  unsatisfied.  On  August  15,  1872,  B. 
was  notified  of  the  assignment  of  the  judgment.  On  June  21,  1872,  B. 
obtained  judgment  against  plaintiff  in  an  action  on  contract ;  the  case  was 
appealed,  and  judgment  affirmed  January  17, 1878,  with  $58.91  costs.  Plain- 
tiff brought  an  action  to  compel  a  setoff  of  B.'s  judgment  agidnst  his  judg- 
ment, on  the  ground  that  B.  was  insolvent.    The  answer  was  that  H.,  the 
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attorney  of  B.,  had  a  lien  on  B/s  j  advent  for  $150,  and  another  attorney  a 
lien  for  $^ ;  that  B.,  on  July  18,  1872,  Bold  the  judgment,  sabject  to  the 
lien  of  the  attorneys  to  K.,  and  that  the  judgment  for  costs  on  the  appeal 
belonged  wholly  to  H.  EM,  that  plaintiff  was  entitled  to  a  set-off  of  the 
judgment  in  favor  of  B.  for  costs,  notwithstanding  the  lien  of  the  attorneys, 
but  that  plaintiff  was  not  entitled  to  a  set-off  as  to  the  judgment  assigned 
to  K. 

Appeal  by  plaintiff  from  a  judgment  in  fayor  of  defendants  on 
demurrer  to  the  answer.  The  action  was  brought  in  Erie  county 
by  Joseph  Firmenich  against  Lorenzo  J.  Boyee  and  Lewis  Eelsey 
to  set  off  a  judgment  owned  by  plaintiff  against  defendant  Boyee^ 
against  a  judgment  recoyered  by  said  Boyee  against  plaintiff.  The 
defendant  Kelsey  claimed  to  own,  as  assignee,  the  judgment 
recoyered  by  Boyee.  The  opinion  states  such  other  facts  as  are 
material. 

Hamilton  R.  Squier,  for  appellant.  The  attorney  for  defendant 
cannot  enforce  his  lien  against  plaintiff's  right  of  set-off.  NicoU 
y.  NicoU,  16  Wend.  446;  Ackennan  y.  Ackerman,  14  Abb.  229; 
Pearl  y.  RobitcheJc,  2  Daly,  138;  McDowell  y.  Second  Av.  R,  R.  Co., 
4  Bosw.  670 ;  Marshall  y.  Meech,  51  N.  Y.  140.  The  right  of  sei^ 
off  oyerrides  the  attorney's  lien  for  costs.  De  Mganiere  y.  Young, 
2  Eobt.  670;  Purchase  y.  Bellows,  16  Abb.  105 ;  Martin  y.  Kanouse, 
17  How.  146 ;  Hovey  y.  Rubber  Co.,  14  Abb.  N.  S.  67 ;  Bishop  y. 
Garcia,  id.  69.  As  to  effect  of  assignment  by  Boyee  to  Kelsey,  see 
Rider  y.  Johnson,  20  Penn.  St.  190;  Louden  y.  Tiffany,  5  Watts 
ft  Serg.  367 ;  Northampton  Bank  y.  Balliet,  8  id.  311 ;  Simson  y. 
Hart,  14  Johns.  63;  Graves  y.  Woodbury,  4  Hill,  659;  Green  y. 
Darling,  5  Mason,  217;  People  y.  N  Y,  Com,  Pleas,  13  Wend. 
649;  Miller  y.  Gilman,  7  Cow.  469;  Satterlee  y.  Tefi  Eyck,  id. 
480;  Everitt  y.  Strong,  5  Hill,  163;  Cummings  y.  Morris,  11  B.  P. 
Smith,  625. 

T,  P.  Heddon,  for  respondents. 

MuLLiK,  P.  J.  On  the  26th  of  October,  1866,  Albert  Sherwood 
and  John  H.  Vought  recoyered  a  judgment  in  this  court  against  the 
defendant  Lorenzo  J.  Boyee,  for  the  sum  of  12,354.11  damages, 
and  $126.24  costs  in  an  action  on  contract  On  the  5th  of  August, 
1872,  Sherwood,  one  of  the  plaintiffs  in  said  judgment,  died,  and 
Vought,  the  suryiyor  of  said  plaintiffs,  for  a  yaluable  consideration. 
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sold  and  assigned  said  judgment  to  the  aboVe^named  plaintiff. 
Executions  were  issued  on  said  judgment  and  returned  wholly 
unsatisfied. 

After  plaintiff  became  the  owner  of  said  judgment,  and  on  the 
15th  of  August,  1872,  the  defendant  was  notified  of  the  assignment 
of  said  judgment  to  the  plaintiff.  On  the  21st  of  June,  1872,  the 
defendant  recovered  a  judgment  in  this  court  against  the  plaintiff 
in  an  action  on  contract  for  the  sum  of  t346.57  for  damages  and 
bosts.  The  plaintiff  appealed  from  the  last-named  judgment  to  the 
general  term,  and  that  court  affirmed  it,  and  judgment  of  affirmance 
was  entered  on  the  17th  of  January,  1873,  with  $53.91  costs. 

This  action  was  brought  to  compel  a  set-off  of  the  judgment 
recovered  by  defendant  against  the  judgment  recovered  by  the 
plaintiff,  upon  the  ground  of  the  total  insolvency  of  Bovee.  The 
plaintiff  alleges  in  his  complaint,  that  Lewis  Kelsey  claimed  owner- 
ship of  the  judgment  in  favor  of  Bovee  against  the  plaintiff  or 
some  interest  therein,  which  claim  is  unfounded.  Kelsey  is  made 
a  party  defendant 

The  answers  of  the  defendants  contain,  first,  a  general  denial  of 
the  matters  charged  in  the  complaint.  For  a  further  defense,  it  is 
alleged  that  Thomas  P.  Heddon  was  the  attorney  for  the  defendant 
Bovee  in  the  action  in  favor  of  defendants  against  the  plaintiff,  and 
immediately  on  the  recovery  of  the  judgment  therein,  it  was  agreed 
between  Bovee  and  Heddon  that  the  latter  should  have  a  lien  on  said 
judgment  for  his  costs,  disbursements  and  services  in  such  action  for 
the  sum  of  $150,  which  lien  still  subsists,  and  that  no  part  of  such 
costs  have  been  paid.  Bovee  agreed  with  one  Ballard,  an  attorney 
of  this  court,  that  he  should  have  a  lien  on  said  judgment  for  $20 
counsel  fee  for  aiding  in  the  trial  of  said  cause,  which  lien  still 
subsists.  That  on  the  13th  of  July,  1872,  Bovee,  for  a  valuable 
consideration,  sold  and  assigned  said  judgment  to  the  defendant 
Eelsey,  subject  to  the  liens  aforesaid,  and  he  is  now  the  legal  owner 
and  holder  thereof  and  entitled  to  the  money  due  thereon. 

The  third  defense  is  that  Heddon  was  attorney  for  Bovee  in  the 
appeal  by  plaintiff  to  the  general  term  from  the  judgment  recovered 
by  Bovee  against  him,  and  that  the  judgment  for  costs  and  disburse- 
ments in  that  case  belong  wholly  to  Heddon,  he  having  earned  all 
the  costs  and  made  all  of  the  disbursements  therein,  and  no  part  of 
said  costs  or  disbursements  having  been  paid  said  Heddon,  he  is 
entitled  to  the  same. 
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To  the  second  defense  the  plaintiff  demnrs,  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  defense.  The  special 
term  ordered  judgment  for  defendants  on  the  demurrer  with  costs^ 
with  leave  to  plaintiff  to  withdraw  the  demurrer. 

In  the  case  of  NicoU  t.  NicoU^  16  Wend.  446,  a  bill  was  filed  in 
chancery  to  set  off  a  judgment  in  favor  of  defendant  against  a  judg- 
ment in  favor  of  the  plaintiff,  and  to  restrain  defendant  from  enforc- 
ing his  judgment  An  injunction  was  issued  which  was  vacated  by 
the  vice-chancellor  on  the  application  of  the  defendant's  attorney  in 
the  action  at  law,  in  which  the  judgment  was  recovered,  on  the 
ground  that  he  had  a  lien  thereon  for  his  costs.  The  chancellor 
affirmed  the  order  of  the  vice-chancellor.  The  court  of  errors 
reversed  the  order  of  the  chancellor,  and  remitted  the  proceedings 
with  directions  to  allow  the  set-off.  Cowen,  J.,  delivered  the  opinion 
of  the  court  After  stating  the  practice  in  the  various  courts  in 
England  and  in  this  State,  as  to  recognizing  and  enforcing  the  lien 
of  an  attorney  on  a  judgment  recovered  by  him  for  his  costs,  and 
that  on  motions  to  set  off  judgments  against  each  other,  it  was  dis- 
cretionary whether  to  grant  or  refuse  the  relief  asked,  says :  '^  But 
when  we  come  to  a  bill  filed  or  a  trial  at  law  there  is  no  discretion. 
On  motion,  the  courts  proceed  without  the  statute,  on  a  bill  filed, 
or  a  trial  at  law,  they  are  within  it  and  must  obey  it  No  authority 
can  be  produced  where  the  attomejr's  lien  was  ever  recognized  on  a 
trial  at  law  as  barring  a  set-off,  the  right  to  which  would  be  otherwise 
perfect  *  *  ♦  No  case  can  be  produced,  where,  on  a  bill  filed, 
this  lien  has  been  let  in  to  obstruct  a  set-off  until  Ghridley  v.  Qar- 
rxsofiy  4  Paige,  647,  decided  by  the  present  chancellor.  ♦  *  * 
Bules  of  practice  are  many  times  arbitrary,  but  when  a  statute 
comes  in,  there  is  a  common  principle  by  which  all  courts  must 
abide,  and  which,  I  think,  has  been  departed  from  by  this  decree.^' 

An  attorney  recovering  a  judgment  has  by  law  a  lien  upon  it  for 
his  costs.  Rooney  v.  Second  Avenue  Railroad  Co,,  18  N.  Y.  368. 
An  express  agreement  that  he  shall  have  a  lien  is  of  no  greater 
force  than  the  lien  given  by  law,  and  hence  the  lien,  which  ever 
way  it  is  created,  is  subject  to  the  right  of  set-off  in  a  proper  action 
against  the  client  for  that  purpose. 

When,  however,  the  client  assigns  the  judgment  or  the  costs 
accrued  and  to  accrue  in  the  action  to  his  attorney  as  security  for 
his  costs,  the  opposite  party  loses  his  right  of  set-off  as  the  assign- 
ment becomes  operative  before  the  right  of  set-off  attaches.    Perry 
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V.  Chester,  53  N.  Y.  240.  It  follows  that  the  lien  of  HeddoD  and 
Ballard  cannot  prevent  the  set-off  of  the  judgment  if  otherwise 
admissible. 

The  right  of  set-off  does  not  attach  nntil  a  judgment  sought  to 
be  set  off  has  been  actually  recovered.  The  judgment  in  favor  of 
defendant  against  plaintiff  was  recovered  the  2l8t  of  June,  1872, 
but  he  could  not  have  a  right  of  set-off  of  the  judgment  against 
defendant  until  he  got  an  assignment  of  it  on  the  5th  of  August, 
1872.  The  assignment  of  the  judgment  by  Bovee  to  Kelsey  was  on 
the  13th  of  July,  1872,  and  before  plaintiff  had  any  right  to  demand 
a  set-off. 

Unless,  therefore,  a  notice  from  Kelsey  to  plaintiff  of  the  assign- 
ment of  the  judgment  against  him  was  essential  in  order  to  defeat 
plaintiff's  right  of  set-off,  the  plaintiff  had  no  such  right,  and  the 
demurrer  was  properly  overruled.  Notice  of  the  assignment  of 
the  judgment  against  Bovee  to  the  plaintiff  is  alleged  to  have  been 
known  to  Bovee.  But  notice  could  not  have  been  given  to  plaintiff 
of  the  assignment  of  the  judgment  of  Bovee  against  plaintiff,  as 
plaintiff  was  an  assignee  of  the  judgment,  and  the  fact  of  the 
assignment  not  disclosed. 

The  parties  who  recovered  the  judgment  against  Bovee  had  no 
right  of  set-off,  and  hence  plaintiff  acquired  none  from  ^hem* 
Having  none  at  the  time  of  the  assignment  by  Bovee  to  Eelsey,  that 
assignment  was  a  bar  to  the  right  of  set-off  of  the  judgment  for 
damages  and  costs. 

But  if  I  am  right  in  holding  that  the  plaintiff  had  a  right  to  a 
set-off  of  the  judgment  in  favor  of  Bovee  for  costs  notwithstanding 
the  lien  of  his  attorneys,  the  order  must  be  reversed  as  to  that  item 
and  affirmed  as  to  the  judgment  assigned  to  Eelsey,  without  costs 
of  the  appeal  to  either  party. 

Ordered  accordingly* 
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GusHMAN,  appellant,  y.  Hobton,  executor. 

WaU — comtrucHan  of —  beqttegt  of  periOTuU  property  to  "  hsirs. 


>t 


The  testator  bequeathed  to  his  sister  P.  the  ase  and  profits  of  $2,000.  After  her 
death  the  $2,000  was  to  go  to  the  lawful  "  heirs  "  of  his  brother  M.  MM, 
that  the  word  "  heirs  "  meant  "  next  of  kin/'  and  that  such  next  of  kin,  M.'s 
grand-children,  were  entitled  to  the  legacy,  notwithstanding  M.  was  still 
living. 

Appeal  by  Caroline  A;  Gushman  and  Emilissa  Kellogg  from  the 
decree  of  the  surrogate  of  Gayuga  county,  in  the  matter  of  the 
final  accounting  of  David  M.  Horton,  ezcutor  of  the  last  will  and 
testament  of  Hiram  T.  Frisbie,  deceased.  The  case  was  this :  On 
the  2d  df  February,  1866,  Hiram  Frisbie,  of  the  town  of  Sennett, 
in  Gayuga  county,  made  his  last  will,  and  by  it  made  the  following 
bequests,  viz. : 

*^Fourth.  I  give  and  bequeath  to  my  sister,  Polly  Garter,  the  use 
and  profits  of  12,000,  to  be  paid  to  her  by  my  executor  hereinafter 
named. 

Fifth,  After  the  death  of  my  said  sister,  Polly  Garter,  I  give  and 
bequeath  said  $2,000,  hereinbefore  devised  to  my  said  sister,  Polly 
Garter,  to  the  lawful  heirs  of  my  brother,  Medad  H.  Frisbie,  in  equal 
proportions. 

Seventh.  I  give  and  bequeath  to  my  said  wife,  Gharlotte  H.  Fris- 
bie, all  the  rest,  residue  and  remainder  of  my  estate  of  every  name 
and  description,  for  her  sole  usq  and  disposal. '^ 

The  testator  died  in  May,  1865,  and  his  will  was  duly  admitted  to 
probate,  and  letters  testamentary  were  duly  issued  to  the  executor 
named  in  his  said  will.  At  some  time  prior  to  the  27th  May,  1873, 
Polly  Garter  died,  and  on  that  day  a  final  accounting  was  had  by  her 
executor  of  his  account.  Medad  H.  Frisbie,  the  brother  of  the  tes- 
tator, appeared  before  the  said  surrogate  on  such  accounting,  as  did 
the  guaardian  of  Hiram  F.  Horton,  together  with  Garoline  A.  Cush- 
man  and  Emilissa  Kellogg,  grand-children  of  Medad  H.  Frisbie,  and 
demanded  the  payment  to  them  of  the  $2,000  bequeathed  to  the 
heirs  of  said  Medad;  the  widow  of  the  testator  also  appeared  and 
demanded  the  payment  to  her  of  said  $2,000,  on  the  ground  that 
the  said  legacy  had  lapsed,  there  being  no  one  entitled  to  take  it  at 
the  death  of  Polly  Garter,  as  a  living  person  could  not  have  heirs. 

The  surrogate  held  and  decided  that  the  legacy  had  lapsed  for 
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the  reason  alleged,  and  directed  the  executor  to  pay  said  sum  of 
$2,000  to  the  widow,  and  from  this  decree  the  grand-children  of  said 
Medad  appealed  to  this  court 

Pratt,  Mitchell  <&  Brown,  for  appellant,  as  to  the  meaning  of 
the  term  "  heirs,"  cited  2  Jarman  on  Wills,  13-15 ;  Oarne  v.  Roche, 
4  Moor  &  P.  862 ;  Long  y.  Beaumont,  1  P.  W.  229 ;  Campbell  v, 
Rawdon,  18  N".  Y.  418 ;  Heard  v.  Horton,  1  Denio,  168  ;  Vanors-^ 
dall  V.  Van  Deventer,  51  Barb.  146 ',  BurriU  v.  Boardman,  43  If. 
Y.  264. 

H.  V.  Howland,  for  respondents,  cited  Bowers  y.  Porter,  4  Pick. 
198 ;  Williamson  y.  WiUiamson,  18  B.  Monr.  330,  371 }  Olmstead 
y.  Olmstead,  4  N.  Y.  58, 

MuLUN,  P.  J.  When  land  is  deyised  to  a  person  and  his  heirs, 
or  to  the  heirs  of  a  person  named,  the  word ''  heirs ''  must  be  construed 
to  embrace  those  only  who  are  heirs,  in  the  strict  legal  sense  of  the 
term,  unless  there  is  something  on  the  face  of  the  will  to  show  that 
the  word  was  used  by  the  testator  in  a  more  general  and  enlarged 
sense.    Heard  y.  Horton,  1  Denio,  165. 

But  when  the  bequest  is  of  personal  property  then  the  word 
'^  heirs  "  may  be  construed  to  mean  children  or  next  of  kin.  2  Bed- 
field  on  Wills,  385  to  391 ;  Wright  y.  Trustees  of  Methodist  JSpiscopal 
Church,  1  Hoffman,  202,  and  cases  collated  at  212,  etc. 

The  word  ^  heir  "  was  used  by  the  testator  in  this  case  in  the  sense 
of  "  next  of  kin,'' and  the  decision  o^  the  surrogate  must  bereyoked 
and  the  proceedings  remitted,  with  instructions  to  enter  an  order 
that  the  executor  pay  to  the  appellants  the  amount  of  the  legacy 
giyen  by  the  will  to  Polly  Garter,  with  costs  to  the  appellants  to  be 
paid  out  of  the  estate  of  testator. 

Ordered  accordifigly. 
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NiOKBLSOKy  appellant,  y.  Wilsok. 

Ckmiract — when  void   as   agaimt  pubUo  policy  —  eonMeroHan — proewring 

dUcontinuance  qf  criminal  proceedings, 

N.  sold  a  patent  to  S.  and  W.,  but  W.  afterward  claimed  that  N.  and  S.  had 
conspired  together  to  defraad  him  bj  misrepresenting  the  valae  of  the 
patent,  and  he  accordingly  procured  them  to  be  indicted  for  the  fraud,  and 
brought  an  action  against  them  for  $6,000  damages.  The  counsel  for  W., 
in  order  to  procure  the  testimony  of  N.,  entered  into  an  agreement  with  the 
counsel  for  N.,  to  the  effect  that  N.  should  testify  in  the  civil  and  criminal 
cases,  and  that  in  case  judgment  was  recovered  in  the  civil  case  it  should 
not  be  enforced  against  N.  for  more  than  $1,000 ;  that  N.  should  be  given 
the  control  for  his  benefit  of  the  judgment  for  whatever  sum  he  should 
have  to  account  for  to  W.,  and  that  "  N.  testifying  fully  as  above,  the  coun- 
sel will  recommend  a  nolpros"  as  to  him  in  the  criminal  case.  N.  testified 
accordingly,  and  W.  recovered  in  the  civil  case  for  $6,000.  N.  paid  W. 
$1,000  on  the  judgment,  and  W.  subsequently  denied  that  the  agreement 
was  binding,  and  threatened  to  enforce  the  judgment  in  full  against  N.  In 
an  action  by  N.  against  W.  to  enforce  the  agreement  and  to  procure  an 
assignment  of  the  judgment  for  his  benefit  to  the  amount  of  $1,000,  and 
for  a  release  from  liability  on  the  judgment :  Sdd,  that  it  being  the  mani- 
fest intention  of  the  agreement  to  procure  a  discontinuance  of  the  criminal 
proceedings  against  N.,  the  agreement  was  void  as  against  public  policy,  and 
the  action  could  not  be  maintained. 

Appeal  by  plaintiff  from  a  judgment  dismissing  the  complaint. 
The  action  was  brought  in  Lewis  county  by  William  B.  Nickelson 
against  George  A.  Wilson  to  compel  the  assignment  of  a  judgment 
recoYered  by  Wilson  against  plaintiff  and  one  Scott 

In  1868  the  plaintiff  owned  a  patent  for  a  cheese  box,  which  he 
gold  to  the  defendant  Wilson  and  one  Scott  for  $12^000,  each,  agree- 
ing to  pay  one-half  of  said  price. 

Wilson  claiming  that  plaintiff  and  Scott  conspired  together  to 
cheat  and  defraud  him  by  representing  that  the  price  of  said  patent 
was  $12,000,  when  in  truth  and  fact  it  was  worth  but  (6,000,  pro- 
cured them  to  be  indicted  for  the  fraud,  and  he  brought  an  action 
against  said  plaintiff  and  Scott  to  recover  the  amount  of  said  notes, 
upon  the  ground  that  it  was  claimed  that  said  notes  had  been  trans- 
ferred to  bona  fide  holders. 

Scott  filed  a  petition  in  bankruptcy  f^ainst  Wilson,  to  have  him 
declared  a  bankrupt  and  his  property  transferred  to  an  assignee. 
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The  counflel  for  Wilson,  donbting  whether  Scott  could  be  con- 
victed or  the  civil  action  maintained  without  the  testimony  of  tho 
plaintiff,  a  negotiation  was  entered  into  between  the  counsel  for 
said  plaintiff  in  these  actions  and  the  counsel  for  Wilson,  which 
resulted  in  an  agreement,  of  which  the  following  is  the  abstract  or 
outline,  yiz. :  "  1.  Nickelson  will  testify  to  all  he  knows  in  bankrupt 
case,  in  ciyil  case,  and  in  the  criminal  case.  2.  If  there  is  no 
recovery  against  Scott  in  the  civil  action  there  shall  be  none  against 
N.  3.  The  civil  case  going  to  judgment  against  S.,  and  then  the 
judgment  shall  not  be  enforced  against  N.  for  not  more  than  11,000, 
and  this  11,000  may  be  paid  in  one  of  Wilson's  notes  for  that  sum. 
4.  Nickelson  shall  be  given  the  control  for  his  benefit  of  judgment 
v.  Scott  for  whatever  sum  he  has  to  account  for  to  Wilson.  Nickel- 
son testifying  fully  as  above,  the  counsel  will  recommend  not  proa. 
against  Nickelson.^' 

The  plaintiff  and  Wilson,  it  is  alleged  by  the  plaintiff's  counsel, 
authorized  their  respective  counsel  to  enter  into  any  agreement  they 
should  deem  proper  to  secure  the  evidence  of  said  plaintiff  in  said 
actions,  and  to  secure  to  Nickelson  the  benefits  contemplated  by 
said  contract.  The  counsel  did  not  disclose  to  their  respective 
clients  the  provisions  of  said  agreement  But  Mr.  Starbuck,  plain- 
tiff's counsel,  instructed  the  plaintiff  that  he  should  testify  fully 
and  truly  to  all  he  knew  as  a  witness  in  the  said  civil  suit  and  crim- 
inal proceedings,  and  the  plaintiff  in  pursuance  of  such  instructions 
waived  his  privilege  not  to  testify  because  he  would  criminate  him- 
self, and  did  testify  fully  to  all  he  knew  as  a  witness  in  such  pro- 
ceedings. 

On  the  24th  of  March,  1870,  Wilson  recovered  in  the  civil  action 
against  the  said  Nickelson  and  Scott  a  judgment  for  $6,841.93, 
besides  costs.  On  the  13th  of  March,  1871,  Nickelson  paid  to 
Wilson  upon  said  judgment  the  sum  of  11,000.  On  the  18th  of 
August,  1871,  Wilson  filed  a  transcript  of  said  judgment  in  the 
clerk's  office  in  Lewis  county,  and  it  became  a  lien  on  real  estate 
belonging  to  Nickelson  of  sufficient  value  to  pay  it 

Wilson  denied  the  authority  of  his  attorney  to  make  the  agree- 
ment hereinbefore  mentioned,  and  threatens  to  enforce  said  judg- 
ment against  the  property  of  Nickelson,  and  collect  the  full  amount 
thereof. 

On  the  24th  of  March,  1873,  the  plaintiff  tendered  to  Wilson  the 
sum  of  170  and  the  interest  since  March  13, 1871,  and  required  him 
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to  release  the  plaintiff  from  said  judgment,  and  to  assign  to  some 
person  for  his  benefit  an  interest  in  said  judgment  to  the  amount 
of  11,000.  The  defendant  refused  the  offer  so  made  and  refused  fco 
release  said  plaintiff,  and  to  assign  an  interest  in  said  judgment,  and 
thereupon  this  action  was  brought  to  compel  Wilson  to  carry  into 
effect  the  aforesaid  agreement 

The  plaintiff  iu  his  complaint  set  forth  the  foregoing  facts,  and 
the  defendant  in  his  answer  denied  them.  The  cause  was  tried  at 
special  term,  and  the  court  found  that  the  attorneys  of  the  respective 
parties  were  authorized  to  make  the  aforesaid  agreement ;  that  plain- 
tiff in  pursuance  of  it  waived  his  privilege  to  refuse  to  testify  as  a 
witness  in  the  said  civil  and  criminal  proceedings,  and  did  testify  as 
a  witness  therein ;  that  Wilson  recovered  a  judgment  against  said 
plaintiff  and  Scott  in  the  civil  action,  and  docketed  the  same  in 
Lewis  county,  and  that  it  became  a  lien  on  property  sufficient  in 
value  to  pay  it,  and  he  also  found  that  plaintiff  made  the  offer  and 
tender  above  mentioned  and  demanded  the  relief  also  above  stated, 
and  that  defendant  Wilson  refused  to  accept  such  offer  and  to  com- 
ply with  such  demand. 

The  court  also  found  that  the  defendant  Baker  was  duly  appointed 
the  assignee  in  bankruptcy  of  said  Wilson,  and  in  that  character 
was  made  a  party  defendant  and  appeared  and  answered. 

The  court  found,  as  matter  of  law,  that  the  agreement  made 
between  the  attorneys  for  the  plaintiff  and  the  defendant  Wilson 
was  against  public  policy  and  void,  and  ordered  judgment  dismissing 
plaintiff 's  complaint  with  costs,  and  from  that  judgment  the  plain- 
tiff appealed  to  this  court. 

« 

0,  D,  Adams,  for  appellant,  cited  People  v.  Whipple,  9  Cow.  707; 
Polloah  V.  Gregory,  9  Bosw.  116. 

Watsor^  Jf.  Rogers,  for  respondent,  cited  Van  Voorhes  v.  Leonard, 
1 N.  Y.  Sup.  148 ;  Darmoth  v.  Bennett,  15  Barb.  641 ;  Porter  v.  Havens, 
37  Barb.  343 ;  Conderman  v.  Trenchard,  40  How.  79 ;  Steuben  Co, 
Bank  v.  Mathewson,  5  Hill,  249;  Osborne  v.  Bobbins,  36  N.  Y.  373. 

MxTLLiNr,  P.  J.  The  learned  judge  who  tried  this  cause  dismissed 
the  plaintiff's  complaint,  on  the  ground  that  the  contract  sought  to 
be  enforced  was  entered  into  to  embarrass  or  stop  the  prosecution  of 
the  plaintiff  on  the  indictment  against  him  for  defrauding  the 
defendant  Wilson,  and  if  such  was  the  object  and  effect  of  said  agree- 
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ment  the  judgment  of  the  special  term  was  right  and  must  be 
affirmed.  Bank  of  Steuibm  t.  McUhew8(m^  5  Hill^  252 ;  Osbwrn  y. 
Bobbins,  36  K  Y.  373 ;  Porter  y.  Havens,  37  Barb.  343 ;  Conderman 
y.  Hicks,  3  Lans.  111. 

Wilson's  counsel  desired  to  induce  the  plaintiff  to  testify  in  the 
criminal  proceeding  in  order  to  conyict  Scott^  and  in  the  ciyil  action 
to  recoyer  a  judgment  for  damages  sustained  by  Wilson  by  reason 
of  the  fraud  of  Scott  and  the  plaintiff^  against  Scott  or  against  him 
and  the  plaintiff^  if  a  recoyery  against  both  was  legally  necessary, 
and  Wilson's  counsel  desired  plaintiff's  eyidence  in  the  proceedings 
in  bankruptcy  in  order  to  obtain  a  dismissal  of  those  proceedings 
against  him. 

For  thus  testifying  the  plaintiff  was  to  be  relieyed  from  the  recoy- 
ery in  the  ciyil  action,  except  $1 ,000,  and  an  interest  in  the  judg- 
ment was  to  be  assigned  for  plaintiff's  benefit  to  the  amount  of 
$1,000,  so  that  he  could  collect  that  amount  out  of  Scott  to  reim- 
burse himself  for  the  $1,000  paid. 

What,  upon  the  eyidence  in  this  case,  did  the  counsel  for  the  par- 
ties intend  should  become  of  the  indictment  against  the  plaintiff 
should  he  testify  in  the  ciyil  suit  and  the  bankruptcy  proceedings  ? 
Wilson  had  no  power  to  release  plaintiff  from  a  trial  and  conyiction 
upon  it,  except  by  not  appearing  against  him  or  inducing  the  court 
to  enter  a  nolle  prosequi.  He  did  not,  in  terms,  agree  to  do  the 
former  but  did  agree  to  attempt  to  accomplish  the  latter. 

What  was  Wilson  to  do  to  induce  the  court  to  discharge  the  plain- 
tiff. He  had  charged  Nickelson  with  the  crime  of  obtaining  from 
him  $6,000  in  promissory  notes  by  false  pretenses;  he  had  sworn  to 
it,  and  we  must  intend  that  his  eyidence  would  haye  led  to  the  con- 
yiction of  Nickelson,  if  left  uncontradicted  or  unexplained.  Would 
any  court  discharge  a  prisoner  upon  such  a  statement  of  facts  by  such 
a  man  ?  Good  faith  demanded  that  Wilson  should  not  take  the 
benefit  of  plaintiff's  eyidence,  and  be  a  witness  against  him,  and 
certainly  he  should  not  press  a  conyiction  after  the  public  prose- 
cution had  used  Nickelson  as  a  witness  against  himself  on  the  trial 
of  the  indictment. 

Plaintiff's  counsel  was  driying  a  bargain  with  Wilson's  counsel  to 
protect  plaintiff  against  prosecution  on  the  indictment,  as  well  as 
against  liability  in  the  civil  suit,  the  consideration  for  this  arrafnge- 
ment  on  the  part  of  Nickelson  was  the  eyidence  he  would  give  in 
aid  of  the  enforcement  of  Wilson's  right 
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It  is  no  answer  to  these  views  of  the  intentions  and  conduct  of 
Wilson  and  plaintiff  that  the  latter  only  agreed  to  tell  the  whole 
tmth  as  a  witness,  and  thus  secure  the  conviction  of  the  guilty.  It 
is  obvious  that  Nickelson  was  to  be  released  from  conviction  on  the 
indictment,  and  notwithstanding  he  was  known  to  be  guilty,  and 
although  the  mode  of  doing  it  was  an  appeal  to  the  court,  yet  it  is 
impossible  to  wink  so  hard  as  not  to  see  that  it  was  the  intention  to 
secure  his  release  should  the  court  refuse  to  comply  with  the  coun- 
sel's request.  GtooA  faith  to  the  plaintiff  demanded  that  if  he  per- 
formed his  part  of  the  contract  he  was  not  to  be  convicted  and  sent 
to  State  prison  upon  his  own  and  Wilson's  evidence. 

There  was  a  very  powerful  inducement  presented  to  Wilson  to 
soften  down  hiis  evidence  against  plaintiff  if  not  to  altogether  sup- 
press it,  and  a  contract  that  induces  such  conduct  on  the  part  of  a 
prosecutor  in  a  criminal  proceeding  is  unlawful  and  void. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


Btjbt  t.  Saxtok,  appellant. 

Mortgage — eoctengUm  of  time  to  pay — Statute  of  frauds— vaUdity  of  verbal 

agreement — Interest  -^foreeioeure  for. 

In  Maj,  1864, 6.  gave  plaintiff  a  mortgage  for  (2,000  on  his  land,  payable  $500 
in  September,  1867,  and  the  residue  in  three  equal  annual  amounts.  S.  being 
desirous  of  purchasing  the  land  of  B.,  and  not  being  able  to  buy  it  and  fulfill 
the  conditions  of  the  mortgage,  plaintiff  told  him  in  February,  1868,  that  if 
he  would  buy  the  land  and  pay,  the  ensuing  spring,  (200  on  the  mortgage 
and  interest  annually  on  the  whole  sum  unpaid,  and  if  he  would  make  such 
improvements  on  the  premises  as  would  render  the  mortgage  a  first-class 
security,  he  (plaintiff)  would  extend  the  time  of  payment  not  exceeding 
twenty  years.  S.  accordingly  purchased  the  land  of  B.  and  assumed  the 
X>ayment  of  the  mortgage.  S.  went  into  possession,  paid  (200  on  the  princi- 
pal sum,  and  during  the  next  two  years  made  improvements  to  the  amount 
of  $2,000.  In  an  action  brought  by  plaintiff,  in  1870,  to  foreclose  the  mort- 
gage, KM,  that  the  agreement  between  plaintiff  and  S.  was  valid,  although 
verbal,  and  operated  to  extend  the  time  of  payment  of  the  principal  sum. 
In  such  a  case,  interest  being  unpaid  at  the  commencement  of  the  action, 
there  might  be  a  foreclosure  for  such  unpaid  interest,  but  not  for  the  princi- 
pal sum. 


no  FOUETH  DEPAETMENT,      . 

Burt  v.  Saxton. 

Appeal  by  defendant  Saxton,  from  a  judgment  entered  in  favor 
of  plaintiff  on  the  report  of  a  referee.  The  action  was  brought  in 
Wyoming  county  by  William  N.  Burt  against  Seth  H.  Bills,  Uriah 
Saxton,  and  others,  to  foreclose  a  mortgage. 

In  May,  1864,  one  Seth  H.  Bills  executed  and  delivered  to  the 
plaintiff  his  bond  in  the  penal  sum  of  $4,000,  conditioned  to  pay 
$2,000  as  follows,  viz.:  $500  on  the  1st  of  September,  1867,  and  the 
remainder  in  three  equal  annual  payments  from  said  last-mentioned 
day  with  annual  interest  To  secure  the  payment  of  the  bond. 
Bills  and  wife  executed  and  delivered  to  plaintiff  a  mortgage  on 
certain  real  estate  in  the  town  of  Castile  in  the  county  of  Wyoming. 
This  action  wajs  brought  to  foreclose  this  mortgage. 

The  defendant  Saxton,  before  the  action  was  commenced,  pur- 
chased the  premises  covered  by  the  mortgage  of  Bills  and  assumed 
the  payment  of  the  same  as  part  of  the  price.  Saxton  only  appeared 
and  answered.  He  set  up  by  way  of  defense  that  being  desirous  to 
purchase  said  premises,  he  applied  to  Bills,  who  consented  to  sell,  but 
.  as  he  (Saxton)  could  not  make  the  payments  at  the  times  specified  in 
the  bond,  he  called  on  the  plaintiff  and  informed  plaintiff  of  his  wish 
to  purchase;  plaintiff  told  him  he  wished  he  would  purchase,  that 
otherwise  he  (plaintiff)  might  be  compelled  to  take  back  the  property, 
which  he  did  not  wish  to  do,  and  upon  being  told  that  he  (Saxton) 
could  not  pay  according  to  the  conditions  of  Bills'  bond,  the  plaintiff 
told  Saxton  in  February,  1868,  if  he  would  pay  the  then  ensuing 
spring  $200  on  the  mortgage,  and  interest  annually  on  the  whole  sum 
unpaid  ;  and  upon  the  conditiou  that  he  would  perform  said  agree- 
ment, and  would  make  such  improvements  on  the  premises  as  would 
make  the  mortgage  a  first-class  security,  plaintiff  would  extend  the 
time  as  long  as  he  (Saxton)  desired,  not  exceeding  twenty  years,  and 
Saxton  might,  at  his  option,  pay  any  part  of  the  principal  at  any 
time  within  twenty  years. 

In  pursuance  of  this  agreement  Saxton  purchased  said  premises  of 
Bills,  and  by  a  covenant  inserted  in  the  deed  thereof  from  Bills  to 
him  he  assumed  to  pay  said  bond  to  the  plaintiff;  went  into  pos- 
session ;  paid  the  $200  on  the  principal,  and  during  the  two  years 
then  next  ensuing  he  made  improvements  on  the  premises  to  the 
amount  of  about  $2,000. 

The  issues  were  referred  for  trial  and  the  referee  found  the  facts 
aforesaid,  and  that  defendant  had  not  paid  any  interest  on  said  bond 
and  mortgage  save  the  payment  of  $200,  but  did  pay  $400  of  princi- 
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pal,  and  that  the  premises  had  been  increased  in  value  by  the  defend- 
ant from  $2,100,  when  he  bought  them,  to  $6,000,  their  value  at  the 
time  of  the  trial. 

The  action  was  commenced  in  1870,  and  after  the  whole  mortgage 
debt  had  become  due,  according  to  the  condition  of  Bills*  bond.  The 
referee  held,  as  a  conclusion  of  law,  that  the  verbal  agreement  above 
mentioned,  including  the  acts  of  the  parties  under  it,  did  not  operate 
to  extend  the  time  of  payment,  as  originally  stipulated  in  the  mort- 
gage, and  he  ordered  judgment  of  foreclosure  and  sale  with  costs. 

Judgment  was  entered  accordingly,  and  from  it  Saxton  appealed 
to  this  court 

E.  E.  Farman^  for  appellant.  The  time  for  performance  of  a  con- 
tract under  seal  may  be  enlarged  by  parol.  Esmond  v.  Van  Beti- 
schoten,  12  Barb.  366 ;  Stone  v.  SpraguBj  20  id. 509 ;  Dodger.  Orandall, 
30  N".  Y.  294;  Fleming  v.  Gilbert,  3  Johns.  628 ;  Townsendy.  Empire 
Stone  Dressing  Co.,  6  Duer,  208 ;  Lattimore  v.  Harsen,  14  Johns. 
330 ;  Dearborn  v.  Cross,  7  Cow.  48 ;  Delacroix  v.  BulJcley,  13  Wend.  71. 

E,  B.  Fiske,  for  respondent.  A  specialty  before  breach  cannot 
be  changed  by  parol.  Mitchel  v.  Hawley,  4  Denio,  414 ;  Esmond  v. 
Van  Benschoten,  12  Barb.  366,  376 ;  Kuhn  v.  Stevens,  36  How.  275 ; 
Clough  V.  Murray,  3  Bobt.  7.  There  was  no  offer  of  performance  as  to 
interest.  Daniel  v.  HalUnbech,  19  Wend.  408 ;  Russell  v.  Lytle,  6  id. 
394 ;  Hawley  v.  Foote,  19  id.  516 ;  Brooklyn  Bank  v.  De  Oarmo,  23 
id.  341 ;  mton  v.  Alcott,  16  Barb.  698 ;  Day  v.  Roth,  18  N.  Y.  448. 
The  agreement  was  void  by  the  statute  of  frauds.  Weir  v.  Hill,  2 
Lans.  278 ;  Bartlett  v.  Wheeler,  44  Barb.  162 ;  Wilson  v.  Lester,  64 
id.  431 ;  Smith  v.  D&vlin,  23  N.  Y.  363.  See  also  Coleman  v.  First 
Nat.  Bank  ofElmira,  53  N.  Y.  388 ;  Pannelee  v.  Thompson,  45  id.  58. 

MuLLiN,  P.  J.  It  is  well  settled  in  this  State,  whatever  the  rule 
may  be  elsewhere,  that  the  time  of  performance  of  a  contract  under 
seal  may  be  extended  by  parol.  Fleming  v.  Oilbert,  3  Johns.  628 ; 
Keating  v.  Price,  1  Johns.  Oas.  22 ;  Esmond  v.  Van  Benschoten,  12 
Barb.  366 ;  Clark  v.  Dales,  20  id.  42 ;  Stone  v.  Sprague,  id.  609 ; 
Flynn  v.  McKeon,  6  Duer,  203 ;  Meehan  v.  Williams,  2  Daly,  367 ; 
Newton  v.  Wales,  3  Bobt.  453. 

The  court  in  Clark  v.  Dales,  supra,  adopts  the  ruling  of  the 
supreme  court  of  Pennsylvania,  in  Bitzer  v.  Hahn,  14  Serg.  &  K. 
241,  that  a  new  consideration  is  not  necessary  to  give  validity  to  an 
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agreement  to  extend  the  time  of  performance ;  the  waiver  is  enough 
for  this  purpose. 

It  is  said  hy  the  learned  jndge  in  his  opinion  in  the  case  cited 
that  the  effect  of  an  agreement  to  enlarge  the  time  is  to  sabstitnte 
or  adopt  the  extended  time  for  the  time  specified  in  the  original 
contract  It  then  stands  as  a  new  agreement  whenever  the  mutual 
promises  furnish  a  good  consideration. 

If  a  consideration  was  essential  to  the  agreement  to  extend  the 
time  of  payment,  the  assumption  of  the  mortgage  debt  by  the 
defendant  Saxton  is  sufficient  to  bind  the  plaintiff,  and  the  exten- 
sion is  ample  to  bind  the  defendants.  It  is  not  intimated  in  any 
of  the  cases  that  hold  that  time  of  performance  of  a  sealed  or  writ- 
ten contract  may  be  extended  by  parol,  that  such  extension  is  in 
conflict  with  the  general  rule  that  a  written  contract  cannot  be 
varied  or  modified  by  parol. 

We  must  hold,  then,  that  the  time  of  payment  was  extended  by 
the  verbal  contract,  and  that  there  was  no  default  in  the  payment 
of  the  principal  of  the  indebtedness. 

Interest  was  unpaid  at  the  commencement  of  the  action,  for 
which  there  might  have  been  a  foreclosure,  but  not  for  the  whole 
debt.  The  payment  of  interest  is  a  condition  which  the  debtor 
must  perform,  but  its  non-payment  is  not  such  a  breach  of  the  con- 
dition as  will  make  the  whole  principal  due.  But  if  the  whole  prin- 
cipal became  due  upon  default  to  pay  the  interest,  this  case  was  not 
tried  or  decided  upon  that  theory.  The  defendant  was  precluded 
from  having  his  defense  considered  by  the  referee,  and  a  new  trial 
becomes  indispensable. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  costs  to 

abide  event. 

Judgment  reversed  and  new  trial  granted. 


JUNE  TERM,  1874.  113 


Van  Alstjne  v.  Crane. 


Van  AiiSTYiirE  v.  Crake,  appellant 

Pleading — toTuU  eorutUutes  defeme  in  ctetionfar  fravd — Demwrrer, 

Plaintiff  bronght  an  action  to  recover  money  alleged  to  have  been  f raudalentlj 
received  bj  defendant,  a  banking  house,  while  proceedings  were  pending 
to  have  them  declared  bankrupts,  in  which  proceedings  an  injunction  had 
been  issued  restraining  them  from  doing  any  further  business.  The  com- 
plaint alleged  that  defendants  concealed  these  facts,  and  opened  their  bank- 
ing house  and  did  business  as  usual,  with  intent  to  defraud,  and  plaintiff, 
relying  on  the  appearances,  deposited  the  money  with  them  and  received  a 
draft  on  C,  in  whose  hands  they, as  was  alleged,  had  no  funds,  and  the  draft 
was  not  paid.  The  answer  denied  most  of  the  allegations  of  the  complaint, 
and  admitted  the  receipt  of  the  money  and  the  giving  of  the  draft,  but 
alleged  that  when  the  draft  was  delivered  defendants  had  funds  in  C.'a 
hands,  and  that  the  draft  was  not  presented  until  a  number  of  days  after- 
ward. The  answer  also  alleged  that  the  transaction  was  in  good  faith,  and 
that  the  reason  why  defendants  kept  their  banking  house  open  was  that 
they  expected  to  make  a  speedy  arrangment  with  their  creditors  and  have 
the  proceedings  discontinued.  Other  facts  were  alleged  tending  to  disprove 
fraudulent  intent.  HM,  on  demurrer,  that  the  answer  constituted  a  defense 
to  the  action. 

Appeal  by  defendants  from  an  order  at  special  term  sustaining 
the  plaintifTs  demarrer  to  defendant's  answer.  The  action  was 
brought  in  Ontario  county  by  George  Van  Alstyne  against  Garso 
Crane  and  Samuel  E.  Norton.     The  opinion  states  the  case. 

WiMxam  H.  AdamSy  for  appellant,  cited  Nichols  y.  Pinner,  18  N. 
Y.  295  ;  MitcheU  v.  Warden,  20  Barb.  253. 

J.  W.  Stebbins,  for  respondent 

MuLLiK,  P.  J.  This  action  is  brought  to  recover  of  the  defend- 
ants, who  were  bankers  at  Phelps,  in  the  county  of  Ontario,  $770, 
alleged  to  have  been  obtained  from  the  plaintiff  by  false  and  fraudulent 
representations.  The  facts  alleged  in  the  complaint  are  that  on  the 
6  th  of  January,  1872,  the  day  the  money  was  received  by  defend- 
ants from  the  plaintiff,  they  were  insolvent,  and  proceedings  were 
pending  against  them,  instituted  by  their  creditors,  to  have  them 
declared  bankrupts,  in  which  proceedings  an  injunction  had  been 
issued  by  the  court  in  bankruptcy  restraining  them  from  doing  any 
Vol.  IV,  N.  Y.  Rbp.  — 16 
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further  business.  The  defendants  concealed  these  facts  and  opened 
their  banking  house  on  said  6th  of  January  and  continued  business 
as  usual,  with  intent  to  cheat  and  defraud  their  creditors.  The 
plaintiff,  relying  on  their  appearance  and  in  ignorance  of  their  con- 
dition, deposited  with  them  $770,  and  received  from  them  a  draft 
on  Henry  Clews  &  Co.,  of  New  York,  for  that  sum.  It  is  further 
alleged  that  defendants  had  at  that  time  no  funds  in  the  hand  of 
Clews  &  Co.  The  draft  was  presented  to  Clews  &  Co.  and  payment 
refused. 

The  defendants  put  in  an  answer  containing  two  defenses.  One 
denies  most  of  the  facts  alleged  in  the  complaint,  the  other, 
after  admitting  the  receipt  of  the  money  from  plaintiff,  and  the 
delivery  of  the  draft,  alleges,  that  when  the  draft  was  delivered  to 
plaintiff,  the  defendants  had  on  deposit  with  Clews  &  Co.,  funds  or 
securities  against  which  they  had  been  accustomed,  and  permitted 
to  draw  to  an  amount  much  larger  than  that  called  for  by  the  draft ; 
that  plaintiff,  or  his  transferees,  held  said  draft,  and  it  was  not  pre- 
sented until  a  number  of  days  after  it  was  drawn,  and  that  drafts 
drawn  subsequent  to  that  of  the  plaintiff  were  duly  paid.  It  is 
further  aileg^  that  the  proceedings  in  bankniptcy  were  commenced 
against  defendants,  on  or  about  the  6th  of  January,  by  the  service  of 
an  order  to  show  cause,  and  an  injunction.  The  service  was  made  by 
a  young  man,  who  stated  that  the  proceedings  had  been  instituted 
for  the  purpose  of  bringing  about  the  consummation  of  an  agree- 
ment between  defendants  and  their  creditors  to  extend  time 
for  payment  of  their  liabilities,  and  requested  defendants  to  go  to 
Syracuse  the  following  Monday  and  an  arrangement  would  be  com- 
pleted by  which  the  proceedings  in  bankruptcy  would  be  termi- 
nated. Defendants  went  to  Syracuse,  leaving  the  sons  of  defendant 
Norton  in  charge  of  the  bank,  instructing  them  to  open  the  bank, 
but  not  to  transact  any  business ;  or  if  any  was  transacted  to  keep  it 
separate,  so  that  it  could  be  canceled  in  the  event  an  arrangement 
was  not  completed  at  Syracuse.  A  meeting  was  held,  and  an  agree- 
ment prepared  and  signed  by  most  of  defendant's  creditors.  A  full 
settlement  was  considered  so  certain  by  Norton  and  the  creditors, 
that  by  the  advice  of  and  consent  of  a  number  of  his  creditors,  he 
(Norton)  returned  home  and  continued  business  as  before,  until  and 
including  the  13th  of  January,  when  the  negotiation  for  a  settlement 
suddenly  terminated,  and  the  bank  was  closed.  The  answer  further 
alleges  that  the  receipt  of  the  plaintiff 's  money,  and  the  sale  of  the 
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draft  were  in  good  faith,  and  that  subsequently  a  petition  setting 
forth  these  facts  was  presented  to  the  court  in  bankruptcy,  and  an 
order  was  made  authorizing  the  assignee  to  pay  to  all  persons  becom- 
ing creditors  after  the  6th  of  January,  in  the  same  manner  as  other 
creditors  upon  their  proving  their  debts,  and  accepting  the  same  in 
satisfaction  of  their  claims. 

The  plaintiff  demurred  to  this  defense  as  not  stating  facts  sufGi- 
cient  to  constitute  a  defense  to  the  action.  The  special  term  sus- 
tained the  demurrer,  and  gave  leave  to  defendants  to  answer  within 
twenty  days  on  payment  of  costs.  From  this  order  the  defendant 
^peals. 

In  stating  a  cause  of  action  or  defense  in  a  pleading,  facts,  and 
not  the  evidence  of  facts,  must  be  set  forth.  Boyce  v.  Brottm,  7 
Barb.  80;  Russell  v.  Glapp,  id.  482;  Pattison  v.  Taylor ,  8  id.  260; 
Talman  y.  Rochester  Oity  Bank,  18  id.  123.  This  was  the  rule  at 
common  law,  and  it  is  the  rule  that  common  sense  requires  to  be 
applied  in  determining  the  sufficiency  of  a  pleading. 

The  ground  on  which  a  recovery  is  sought  in  this  action  is  fraud, 
and  the  facts  constituting  the  fraud  are  alleged  in  the  complaint. 
A  denial  of  the  fraud  as  charged  puts  the  plaintiff  on  proof  of  it, 
and  entitles  the  defendants  to  prove  all  such  facts  as  they  are  able 
to  produce  disproving  the  fraud  charged.  In  Moak's  Van  Santv. 
PL  (3d  ed.)  507,  it  is  said  there  are  matters  of  defense  which 
need  not  be  set  up  in  the  answer,  but  may  be  introduced  under  a 
mere  denial,  as  for  example  matters  which  go  to  the  essence  of  the 
cause  of  action  or  contract,  showing  that  no  sufficient  contract 
was,  in  fact,  ever  made,  or  no  cause  of  action  ever  existed,  and 
generally  all  such  matters  as  go  to  disprove  any  material  allegation 
in  the  complaint. 

There  is  no  doubt  but  that  the  matter  set  up  in  the  defense, 
demurred  to,  could  have  been  proved  under  the  denial  in  the  first 
defense.  At  common  law  almost  all  defenses  were  admissible  in  the 
action  of  assumpsit,  and  in  case  for  torts  under  the  plea  of  the 
general  issue.  But  the  defendant  was,  nevertheless,  at  liberty  to 
plead  specially  any  matter  of  defense  not  amounting  to  the  general 
issue  that  admitted  that  a  contract,  for  example,  was  made,  but  that 
it  was  void  or  voidable  for  any  cause  which,  in  law,  rendered  it  void 
or  voidable.  1  Chitty's  PI.  474.  It  is  not  necessary  to  consider 
whether  such  a  mode  of  pleading  is  or  is  not  admissible  under  the 
Code.     Certain  it  is  that  a  defense  denying  fraud,  which  is  the 
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gravamen  of  the  complaint,  amounts  to  a  denial  of  the  whole  caose 
of  action,  and  would  not  have  been  admissible  as  a  special  plea. 

There  is  a  continually  increasing  tendency  to  prolixity  in  plead- 
ings, and  when  to  this  mischief  is  added  that  of  setting  up  in 
answers  matter  wholly  unnecessary,  thereby  increasing  largely  the 
costs  to  suitors  and  the  labors  of  the  court,  it  is  time  the  practice  was 
stopped,  and  counsel  required  to  conform  to  the  rules  of  pleadings 
which  would  render  impossible  these  abuses.  I  do  not  propose  to 
affirm  the  order  of  the  special  term  on  this  ground,  and  perhaps  the 
defects  in  the  pleadings  cannot  be  reached  by  demurrer.  I  shall  not 
consider  that  question. 

The  defense  was  demurred  to  because  it  did  not  constitute  a  defense 
to  the  action.  The  defense  is  a  denial  of  the  fraud  charged  and  a 
statement  of  facts  which  tend  to  prove  the  absence  of  intent  to 
defraud.  These  allegations,  if  established  by  evidence,  would  be  a 
defense  to  the  action.  Assuming  them  to  be  well  pleaded  the  court 
could  consider  no  facts  other  than  those  stated  in  the  part  of  the 
answer  demurred  to  and  which  were  admitted  by  the  demurrer.  He, 
however,  goes  back  to  the  complaint  and  assumes  the  facts  therein 
stated  to  be  true,  and  he  comes  to  the  conclusion  that  the  defendants 
were  upon  the  complaint  and  answer  guilty  of  fraud.  This,  I  think, 
the  court  below  had  no  right  to  do. 

While  I  entertain  no  doubt  the  pleading  demurred  to  is  wholly 

defective  and  ought  to  be  stricken  out,  yet  i  think  it  constitutes  a 

defense  to  the  action.    The  order  of  the  special  term  should  be 

reversed. 

Order  reversed. 


Maesh  v.  Town  of  Little  Vallbt. 

Town  hands — fxUidity  of  hawfUy  hands — acHan  madntaifiMe  upon  such  honda 
against  town  —  Repeal  of  act  authorieing  iseue  of  hands. 

At  a  special  town  meeting  of  the  town  of  L.,  held  in  1864,  it  was  voted  to  pay 
$200  to  each  person  famishing  a  substitute  to  applj  upon  the  quota  of  the 
town,  under  a  call  for  men  by  the  President  of  the  United  States.  In  1869 
the  proceedings  of  the  town  meeting  were  legalized  by  act  of  the  legislature 
(Laws  1869,  chap.  590),  and  provision  made  for  the  issue  of  bonds,  which 
were  in  the  act  declared  to  be  a  legal  claim  against  the  town.  In  pursuance 
of  this  act  bonds  were  issued  to  those  furnishing  substitutes.    Held,(t)  that 
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the  bonds  so  issaed  were  valid,  and  (3)  that  the  holder  might  recover  the 
amoant  due  thereon  bj  action. 
The  act  under  which  the  bonds  were  issued  was  subsequently  repealed  (Laws 
1878,  chap.  31).    Hdd,  not  to  affect  the  rights  of  the  holders  of  the  bonds. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  in  an  action  tried 
by  the  court  without  a  jury. 

The  action  was  brought  in  Cattaraugus  county  by  Orris  Marsh 
against  the  town  of  Little  Valley,  in  said  county,  upon  three  town 
bonds  issued  by  defendant  and  held  by  plaintiff  under  these  cir- 
cumstances : 

A  special  town  meeting  was  held  in  said  town  August  29, 1864, 
for  the  purpose  of  voting  on  this  resolution : 

'^  Besolvedy  That  a  tax  be  laid  upon  the  taxable  property  of  the 
town  of  Little  Valley,  for  the  purpose  of  paying  a  bounty,  not 
exceeding  $;200,  to  each  volunteer  to  the  credit  of  this  town  upon 
the  call  of  the  President  made  July,  1864,  for  600,000  men." 

The  resolution  voted  upon  at  such  meeting  was  adopted.  Evi- 
dence was  given  at  the  trial  showing  that  the  ballots  used  at  the 
meeting  were  in  this  form  : 

^'  For  the  resolution  and  to  pay  two  hundred  dollars  to  each  per- 
son furnishing  a  substitute  to  the  credit  of  the  town  upon  its  quota 
upon  the  call  of  the  President  for  500,000  men,  made  July  18th, 
1864." 

In  1869  an  act  was  passed  by  the  legislature  to  legalize  the  acts 
and  proceedings  of  the  said  special  town  meeting  "  for  the  purpose 
of  raising  money  to  pay  a  bounty,"  etc.,  "  and  for  the  purpose  of 
paying  the  sum  of  two  hundred  dollars  to  each  person  furnishing 
a  substitute  to  apply  in  reduction  of  the  quota  of  said  town."  By 
said  act  the  board  of  town  auditors  were  authorized  to  audit  substi- 
tute claims,  and  allow  each  person  furnishing  a  substitute  9200  and 
interest,  etc.,  and  the  supervisor  and  town  clerk  were  authorized 
to  issue  a  town  bond  to  each  person  furnishing  a  substitute,  which 
bond  was  declared  to  be  a  legal  claim  against  the  town ;  and  the 
board  of  supervisors  of  Cattaraugus  county,  at  any  annual  meeting, 
were  directed  to  impose  a  tax  to  pay  said  bonds.  Under  the  pro- 
visions of  this  act,  the  board  of  town  auditors  audited  the  claims 
of  three  persons  for  substitutes  furnished,  and  three  town  bonds 
of  $265.76  each  (bearing  interest)  were  issued  by  the  super- 
visor and  town  clerk,  payable  to  the  persons  to  whom  the  claims 
were  audited  or  bearer  February  1,  1873.    Shortly  afterward  the 
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payees  of  the  bonds  sold  them  to  plaintiff.  The  board  of  snper- 
yisors  of  Cattaraugus  county  afterward  levied  a  tax  upon  the  town 
named  for  the  purpose  of  paying  the  interest,  and  a  part  of  the 
interest  was  paid.  In  1873,  by  act  passed  February  20,  the  act 
under  authority  of  which  the  bonds  were  issued,  was  repealed. 
Laws  1873,  chap.  21. 

Judgment  was  rendered  in  favor  of  plaintiff  for  $1,002.56,  the 
amount  due  on  the  bonds,  principal  and  interest,  the  court  decid- 
ing that  the  plaintiff  was  entitled  to  maintain  the  action;  that  the 
act  passed  in  1869  was  constitutional  and  valid;  that  the  bonds 
were  valid  obligations  against  the  town,  and  that  the  act  passed  in 
1871  did  not  affect  plaintiff's  right  to  recover,  to  each  of  which 
findings  defendant's  counsel  excepted. 

Henderson  £  Wentworth,  for  appellant.  Plaintiff's  remedy  is 
by  mandamus  and  not  by  action.  Bell  v.  Town  of  Bsopus,  49  Barb. 
606;  People  v.  Auditors  of  Westford,  38  How.  23;  S.  C,  53  Barb. 
565  ;  Northrup  v.  Town  of  Pittsfield,  2  N.  T.  Sup.  108 ;  People  v. 
Martin,  68  Barb.  286;  Richm(nvd  Co.  Oas  Light  Go.  v.  Town  of  Mid- 
dletown,  1  N.  Y.  Sup.  433. 

Gary  <&  Jewell,  for  respondent. 

E.  Darwin  Smith,  J.  The  circuit  judge,  we  think,  correctly  held 
that  the  bonds  in  suit  were  valid  obligations  against  the  defendants. 
These  bonds  were  payable  to  bearer  and  are  valid  commercial  instru- 
ments, and  it  appearing  that  the  plaintiff  was  a  bona  fide  holder  of 
them  for  value,  and  as  they  appeared  on  their  face  to  be  issued  in 
pursuance  of  the  express  authority  of  the  legislature,  they  were  not 
open  to  any  defense  in  respect  to  their  validity,  within  the  case  of 
St.  Joseph  Township  v.  Rogers  (CT.  S.  Supreme  Court),  16  Wall.  644. 

As  is  stated  in  the  points  of  the  appellant's  counsel  neither 
the  town  nor  its  officers  nor  the  board  of  supervisors  controverted  or 
disputed  this  claim.  Nothing  is  really  presented  for  our  considera- 
tion but  the  single  question,  whether  the  remedy  of  the  plaintiff  for 
the  recovery  of  said  bonds  was  by  action  or  mandamus. 

The  judge,  at  special  term,  held  that  the  plaintiff  could  maintain 
this  action  and  gave  judgment  therein  accordingly. 

The  towns  of  this  State  are  invested,  to  a  certain  extent,  with  the 
rights  and  duties  of  corporations,  and  may  sue  and  be  sued  in  the 
manner  prescribed  by  law,     1  R.  S.  337,  §  1. 
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They  may  sue  to  enforce  corporate  rights,  and  be  sued  for  the 
enforcement  of  their  corporate  liabilities,  when  the  assertion  of  such 
rights  or  the  enforcement  of  such  duties  shall  require  such  a  pro- 
ceeding.    Lorillard  y.  Town  of  Monroe^  11  N.  Y.  394. 

It  is  undoubtedly  true  that  in  respect  to  all  that  class  of  claims, 
accounts  or  demands  against  a  town,  which  come  within  the  scope 
of  the  powers  and  duties  conferred  upon  the  board  of  town  auditors, 
to  examine,  settle,  adjust  and  allow ;  no  action  at  law  will  lie  against 
the  town,  certainly  till  they  become  fixed,  recognized  and  admitted 
debts.  The  case  of  Bell  v.  Town' of  Bsopus,  49  Barb.  506,  asserts 
this  doctrine,  and,  I  think,  the  court,  in  that  case,  did  not  intend  to 
assert  any  other. 

That  case  should  be  limited  to  the  large  class  of  unliquidated 
charges  against  towns  which  rest  in  claim  and  demand  until  parsed 
upon,  audited  and  adjusted  by  some  lawful  authority.  All  such 
claims  may  be  properly  termed  claims  arising  upon  contract,  and  for 
which  an  action  will  not  lie,  within  the  intent  and  meaning  of  that 
case.  But  clearly  the  rule  of  that  case  does  not  apply  to  settled  and 
admitted  debts  resting  on  bond  or  upon  other  adjusted,  liquidated, 
admission  or  obligation  binding  on  the  towns.  In  such  cases  as  in 
this,  the  preliminary  stages  of  dispute,  contestation  and  settlement 
and  adjustment,  have  all  been  duly  passed. 

The  bonds  in  this  action  are  the  clear,  undisputed,  liquidated  debts 
of  the  town,  and  we  have  no  doubt  that  the  action  was  properly 
brought  thereupon  as  held  by  the  judge  at  the  circuit,  and  was  right- 
fully sustained  within  the  cases  of  Brown  v.  Town  of  Gantony  4  Lans. 
418;  Hathaway  v.  Town  of  Homer,  5  id.  273  ;  SL  Joseph  Township 
V.  Rogers,  16  Wall.  645;  Northrup  v.  Town  of  PittsfiOd,  2  N.  Y. 
Sup.  108. 

The  repeal  of  the  act  of  1869,  by  chap.  21  of  the  Laws  of  1873, 
could  not  take  away  or  affect  the  plaintiff's  vested  rights  as  a  bona 
fide  purchaser  of  these  bonds. 

The  judgment  should  be  affirmed. 

Jtcdgment  affirmed. 
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Hill  v.  Northbup,  appellant. 

C<nuid0raHon  —  Prommory  note  given  to  compound  fdony  vaUd  in  handt  of 
bona  fide  holder  —  Boidenee — bidden  of  proof. 

Defendants,  to  compound  a  felony,  gave  their  promlBsory  note.  Held^  (1)  that 
the  illegal  consideration  would  avoid  the  note  in  the  hands  of  the  original 
parties,  but  not  in  the  hands  of  a  bona  fide  holder  for  value ;  and  (2)  that 
upon  such  a  defense  it  was  for  defendants  to  show  that  it  was  not  held  by 
plaintiff  in  good  faith. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee. 

The  action  was  brought  in  Onondaga  county  by  Bobert  R  Hill 
against  John  W.  Korthrup,  Flavilla  Northrup,  James  M.  Crow, 
Gharles  G.  Bobinson  and  Bussell  A.  Clark,  upon  a  promissory  note 
made  by  the  Northrups  and  indorsed  by  the  firm  of  Crow,  Bobin- 
son &  Clarky  and  transferred  for  value  before  maturity  to  plain- 
tiff! The  makers  defended,  and  in  their  an&wer  admitted  the 
making  of  the  note,  but  set  up  that  the  note  was  given  to  com- 
pound a  felony.  Upon  the  trial  said  defendants  offered  to  show 
that  the  note  had  been  given  to  Crow,  Bobinson  &  Clark,  the  payees 
thereof,  to  settle  a  criminal  prosecution  which  had  been  instituted 
by  one  of  the  members  of  said  firm  against  the  defendant  John  W. 
Kprthrup.  This  was  objected  to  on  behalf  of  the  plaintiff  as  imma- 
terial, improper  and  incompetent,  as  against  him.  The  referee  held 
that  the  evidence  was  inadmissible  unless  the  defendants  should 
first  show  that  the  plaintiff  was  not  a  bona  fide  holder  of  the  note. 
The  exception  to  this  ruling,  and  to  others  of  a  similar  nature,  pre- 
sents the  only  question  that  arises  in  the  case. 

H,  G,  Miner y  for  appellants,  cited  upon  the  question  of  the  valid- 
ity of  the  note,  2  B.  S.  692,  §  12;  id.  689,  §§  17,  18;  id.  730,  §§ 
66-68 ;  Cond^rman  t.  Hicks,  3  Lans.  108 ;  S.  C.  sub  nam,  Conder- 
man  v.  Trenchard,  58  Barb.  165,  and  40  How.  71.  Upon  that  of 
burden  of  proof.  First  National  Bank  of  Cortland  t.  Oreen,  43 
N.  T.  298. 

FulUry  Vann  <&  Brooks,  for  respondent.  Illegality  of  con- 
sideration of  a  note,  is  no  defense  to  an  action  by  a 
bona  fide  holder,  unless  the  paper  be  expressly  declared  void  by 
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statute.  Rockwell  t.  Charles,  2  Hill,  499 ;  Broughton  v.  Manchester 
Water  Works  Co.,  3  Barn.  &  Aid.  10 ;  Vallett  v.  Parker,  6  Wend. 
615;  Loomis  v.  Oline,  4  Barb.  453 ;  Thcrnbull  v.  Bowyer,  40  N.  Y. 
456 ;  Story  on  PronL  Notes,  §  181 ;  Ohitty  on  Bills,  ch.  3,  pp.  78, 
79 ;  Bayley  on  BiUs,  ch.  12,  pp.  499,  500;  Edw.  on  Bills,  308-310; 
2  R  S.  689,  §§  17, 18 ;  id.  692,  §  12.  In  Conderman  v.  Hicks,  supra, 
the  note  was  non-negotiable.  Upon  the  question  of  burden  of  proof, 
counsel  cited  Janies  v.  Chalmers,  6  N.  Y.  209,  213, 214;  Nelson  v. 
Cowing,  6  Hill,  336. 

E.  Dabwin  Smith,  J.  The  complaint  in  due  form  alleged  the 
making  of  the  said  note  and  its  transfer  before  maturity  for  a  good 
and  valuable  consideration  to  the  plaintiff;  and  these  facts  are 
admitted  by  the  answer.  The  plaintiff  was,  therefore,  entitled  to 
recover  upon  the  face  of  the  pleadings.  He  had  nothing  to  prove, 
and  the  affirmative  of  the  issue  was  upon  the  defendants.  The 
answer  set  up  that  the  note  was  given  to  compromise  a  felony,  and 
that  the  fact  that  the  said  note  was  given  for  the  cause  and  con- 
sideration stated  therein  was  well  known  to  the  plaintiff. 

The  illegality  of  the  consideration  of  the  note  alleged  in  the 
answer  would  render  it  void,  as  between  the  original  parties  to  the 
instrument,  but  would  not  be  a  good  defense  to  it  in  the  hands  of 
a  bona  fide  holder.  Loomis  v.  Cline,  4  Barb.  453;  Rockwell  v. 
Charles,  2  Hill,  500 ;  Vallett  v.  Parker,  6  Wend.  615. 

The  offer  of  the  defendant  to  prove  the  facts  set  up  in  his  answer 
was  an  offer,  as  a  whole,  to  prove  a  complete  defense  to  the  action. 
This  was  not  denied  by  the  referee,  but  defendant  was  required  first 
to  prove  the  last  allegation  of  the  answer  that  the  plaintiff  knew  of 
the  consideration  of  the  note,  and  was  not  for  that  reason  a  bona 
fide  holder  thereof. 

As  the  defendant  had  admitted  upon  the  record  that  the  plaintiff 
was  a  holder  of  said  note  for  value,  and  received  it  before  its  matu- 
rity,  the  fact  that  he  took  it  with  notice  of  the  consideration  was 
an  affirmative  fact  for  the  defendant  to  establish. 

If  the  case  had  been  tried  at  the  circuit,  I  think  the  circuit  judge, 
in  the  exercise  of  his  discretion  in  controlling  the  order  of  proof, 
might,  when  a  cause  turned  upon  such  a  point,  properly  direct  that 
the  defendant  give  his  evidence  on  that  point  first,  as  proof  of  the 
other  facts  alleged  in  the  answer  would  be  entirely  unavailing,  and 
the  time  of  the  court  consumed  in  taking  such  evidence  a  waste  of 
Vol.  IV,  N.  Y.  Rep.  — 16 
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time,  if  this  point  could  not  be  established,  and  I  do  not  see  why  the 
referee  might  not  exercise  the  same  discretion.  It  invaded  no  sub- 
stantial right  of  the  defendant,  so  to  role  on  the  trial.  But  if  the 
possession  of  the  note  had  been  improperly  obtained  as  by  duress 
and  the  bona  fide  possession  of  it  by  the  plaintiff  was  questioned  as 
if  the  note  had  been  stolen,  lost,  or  fraudulently  put  in  circulation, 
then  the  rule  would  have  been  otherwise,  and  the  burden  would 
have  been  upon  the  plaintiff  to  show  that  he  came  fairly  by  it,  and 
paid  value  for  it  Vallett  v.  Parker y  6  Wend.  622 ;  First  National 
Bank  of  Cortland  v.  Qreen,  43  N.  Y.  300 ;  2  GreenL  on  Ev.,  §  172. 

But  in  the  shape  of  the  pleadings  in  any  view,  I  think  the  de- 
fendants had  the  burden  to  show  notice  to  the  plaintiff  of  this  con- 
sideration of  the  note.  They  had  averred  it  and  were  bound  to 
prove  it  as  a  single  branch  of  the  facts  essential  to  impeach  the 
plaintiff's  title  as  a  bona  fide  holder,  all  the  other  facts  entering  into 
the  question  being  expressly  admitted  in  the  record. 

The  defendant's  counsel  was  simply  required  to  give  his  evidence 
first  in  the  order  of  time  upon  that  single  point  Having  given 
such  evidence  he  would  then  have  been  entitled,  of  course,  and  as 
a  matter  of  right,  to  prove  the  other  facts  set  up  in  the  answer. 
His  defense  was  not  overruled.  No  injustice  was  done  the  defend- 
ants by  the  ruling  of  the  referee,  and  the  judgment  should  be 

affirmed. 

Jtidgment  affirmed. 


Day  v.  OnossMAiir. 


Siffhway  eommiinaners  —  toant  of  fundi  tohen  no  exeuie  for  delay  in  repain  — 
Negligence  — proximate  eatue  —  Trial  —  erroneoiu  reaeon  for  correct  dedeion. 

The  highway  commiBsioners  of  P.  undertook  the  repair  of  a  bridge,  and  con- 
structed a  passage  way,  to  be  used  while  the  repairs  were  being  made, 
through  the  stream.  While  plaintiff,  who  was  familiar  with  the  locality  and 
had,  on  the  same  afternoon,  traveled  through  the  passage  way,  was  endeav- 
oring to  cross  the  stream  at  that  place,  on  a  dark  night,  after  a  heavy  rain 
had  swollen  the  stream,  his  wagon  and  horse  were  swept  away  and  his  horse 
drowned.  In  an  action  against  the  commissioners  for  such  loss,  held,  that 
although,  as  defendants  had  undertaken  to  repair,  it  might  be  too  late  for 
them  to  raise  the  defense  of  a  want  of  funds  to  complete  the  bridge,  and  the 
presumption  on  that  point  might  be  against  them,  they  were  not  liable  for 
an  injury  not  proximate  upon  such  neglect  to  repair  or  complete  repairs;  and 
defendant's  injury  did  not  result  from  the  neglect  to  repair  in  such  a  sense 
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and  with  auch  intimacj  of  connection  as  to  f omisli  the  basis  of  a  cause  of 
action. 
A  good  or  the  best  reason  is  not  required  to  sustain  a  decision  when  other 
proper  grounds  are  presented  for  the  consideration  of  the  court  making  it. 

MoTioifl^  for  a  new  trial  upon  exceptions  ordered  to  be  heard  in  the 
first  instance  at  general  term  after  a  nonsuit  at  the  circuit.  The 
action  was  brought  in  Genesee  county  by  Sidney  A.  Day  against 
Samuel  Grossman,  Galvin  Button  and  William  Walker,  commission- 
ers of  highways  of  the  town  of  Pavilion,  in  said  county,  to  recover 
damages  for  the  loss  of  a  horse  and  other  injury,  from  the  alleged 
negligence  of  defendants  in  not  keeping  in  repair  a  bridge  across  a 
stream  in  said  town. 

Several  weeks  prior  to  the  17th  of  July,  1873,  defendants  caused 
io  be  removed  the  plank  covering  of  the  bridge  in  question,  which 
had  become  unsafe  and  required  repairing.  For  the  purpose  of 
repairs  a  quantity  of  stone  had  been  drawn  with  which  the  approaches 
to  the  bridge  had  been  obstructed  in  such  a  manner  that  persons 
could  not  drive  into  the  opening.  A  passage  way  for  wagons  had  been 
graded  on  each  side  of  the  stream  down  to  it  so  that  it  could  be 
crossed  by  fording  by  those  passing  along  the  road.  On  the  day 
mentioned  plaintiff,  who  was  familiar  with  the  roadway  in  question, 
at  about  four  o'clock  in  the  afternoon,  drove  across  the  stream  with 
a  horse  and  wagon.  In  the  evening  succeeding  a  severe  storm  of 
rain  took  place  and  the  stream  was  very  much  swollen.  About  ten 
o'clock  in  the  evening,  which  was  very  dark,  plaintiff,  in  returning 
over  the  "same  road,  undertook  to  cross  at  the  place  where  he  had 
crossed  in  the  afternoon,  but  in  making  the  attempt  the  horse  was 
drowned  and  the  wagon  swept  against  the  bridge  and  injured. 

At  the  trial  defendants  moved  for  a  nonsuit  on  the  grounds 
stated  in  the  opinion,  which  was  granted  upon  the  ground  that  in 
order  to  recover  it  was  for  the  plaintiff  to  establish  affirmatively 
that  defendants  at  the  time  of  the  injury  had  in  their  hands  the 
necessary  funds  for  the  completion  of  the  bridge  and  restoring  the 
traveled  portion  of  the  highway  to  a  safe  and  passable  condition, 
and  plaintiff  had  failed  to  prove  that  fact.  To  which  ruling  plain- 
tiff excepted. 

Jf.  H.  Pecky  for  plaintiffs.  The  legal  presumption  in  the  absence 
of  proof  is  in  favor  of  the  ability  of  defendants  to  discharge  their 
duties,  and  they  bxq  prima  facie  liable  to  plaintiff.  1  R.  S.  601,  § 
1,  Laws  1858,  ch.  103,  §  1 ;  Hover  v.  Barkhoof  44  N.  Y.  113,  opin. 
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Eabl,  0.,  p.  118 ;  Robinson  v.  Chamberlain,  34  id.  389 ;  Adait  v. 
Brady,  4  Hill,  630,  634.  Defendants  haying  undertaken  to  repair 
the  bridge  are  liable,  notwithstanding  want  of  f  ands.  Mayor,  etc, 
V.  Furze,  3  Hill,  612;  Roch.  White  Lead  Co.  v.  City  of  Rochester,  3 
N.  Y.  464 ;  Hutson  v.  Mayor,  etc.,  9  N.  Y.  163 ;  Conrad  v.  Trustees, 
etc.,  16  id.  158, 171.  Also  cited  upon  the  point  of  the  questions 
upon  which  the  trial  court  ruled  adyersely  to  defendants  as  being 
for  the  jury,  Totten  y.  Phipps,  52  N.  Y.  354;  Davenport  v.  Ruck- 
man,  37  id.  568 ;  Coulter  v.  Express  Co.,  5  Lans.  67 ;  Hackford  v. 
N.  Y.  C.  R.  R.  Co.,  6  id.  381 ;  Clancy  v.  Byrne,  58  Barb.  449. 

R.  Ballard,  for  defendants. 

E.  Dabwin  Smith,  J.  The  motion  for  a  nonsuit  at  the  close  of 
the  plaintiff's  case  was  made  upon  three  grounds  then  stated:  1st. 
On  the  ground  that  the  plaintijQ[  had  shown  no  negligence  on  the 
part  of  the  defendants  in  the  discharge  of  their  duty.  2d.  On  the 
ground  that  the  plaintiff  was  guilty  of  negligence  in  diiving  into 
the  stream  at  the  time  of  night  he  did^  it  being  a  dark  night  and 
the  stream  flooded  as  it  was,  which  negligence  contributed  to  the 
injury;  and  3d.  That  if  the  defendants  could,  in  any  way,  be  liable 
for  negligence  in  the  discharge  of  their  duty,  it  could  only  be 
upon  proof  that  there  were  funds  in  their  hands,  appropriated  for 
the  purpose  of  making  repairs  of  roads  and  bridges,  and  no  such 
proof  had  been  given. 

The  circuit  judge  granted  the  nonsuit  on  the  last  qientioned 
ground.  The  particular  ground  upon  which  the  learned  judge 
granted  the  nonsuit,  I  thipk,  is  in  accordance  with  the  cases  of 
Oarlingliouse  v.  Jacobs,  29  N.  Y.  297 ;  Robinson  v.  Cfuimberlain,  34 
id.  389;  Hines  v.  City  of  Lochport,  5  Lans.  17. 

But  if  this  action  could  otherwise  be  maintained,  I  should  be 
inclined  to  hold  on  this  point,  that  it  was  too  late  for  the  defend- 
ants to  raise  that  point  or  that  the  presumption  of  the  possession 
of  funds  was  against  them,  upon  the  ground  that  they  had  recog- 
nized their  duty  to  repair  the  said  bridge,  practically,  by  taking  off 
the  planks  upon  it,  and  entering  upon  the  work  of  repairing  it  by 
getting  out  the  necessary  stone  and  drawing  them  upon  the  ground 
for  the  abutments  of  a  new  bridge,  or  upon  the  ground  that  the 
onus  was  upon  the  defendants  to  show  that  they  had  no  funds. 
Ellis  V.  Village  of  Lowville,  7  Lans.  434.  If  the  defendants 
were  guilty  of  an  unreasonable  delay  in  completing  the  work  so 


\ 

JUNE  TERM,  1874  125 


Day  y.  CroBSiuan. 


begun  upon  said  bridge,  they  were  doubtless  liable  to  indictment 
for  such  breach  of  duty,  but  for  a  mere  omission  for  a  brief  period 
to  fulfill  a  public  duty  they  are  clearly  not  liable  to  individuals, 
except  where  some  special  injury  has  resulted  to  them  for  such 
neglect  or  omission.  The  injury  must  be  proximate  upon  such 
neglect.  In  Hover  v.  Barhhooffy  44  N.  Y.  114,  the  injury  resulted 
from  the  falling  in  or  breaking  down  of  a  bridge  oyer  the  stream, 
negligently  left  out  of  repair  and  unsafe.  In  Oarlinghouse  v.  JacobSy 
the  damages  were  caused  also  by  the  breaking  down  of  a  highway 
bridge  when  the  plaintiff  was  crossing  it.  In  Adiit  y.  Brady^  4 
Hill,  630,  the  defendant  negligently  left  a  boat  sunk  in  the  canal  so 
that  the  plaintiff's  boat  ran  against  it  and  was  injured.  In  West  y. 
Trustees  of  Brockport,  16  N.Y.  161,  the  defendant  left  a  pit-hole  open 
in  the  sidewalk  with  no  guard  about  it  or  light  to  enable  persons 
passing  upon  said  street  to  see  it,  and  the  plaintiff  ran  into  it  in  the 
night-time;  and  all  the  cases  I  have  seen,  where  public  officers  haye 
been  held  liable  for  neglect  which  consisted  in  the  mere  passive 
omission  of  duty,  the  action  has  been  based  upon  some  direct  injury 
suffered  and  resulting  from  such  neglect. 

In  this  case  the  plaintiff's  injury  was  not  proximate  or  conse- 
quent upon  the  neglect  of  the  defendants  to  repair  the  bridge.  It 
was  the  immediate  result  of  his  own  negligence  in  attempting,  in 
a  dark  night,  to  ford  the  stream,  rapidly  swollen  by  a  sudden  and 
severe  storm,  where  it  was  otherwise  ordinarily  safe  to  drive  and 
where  he  had  passed  safely  a  few  hours  before,  and  knew  intimately 
the  ground  and  situation  of  the  highway,  the  bridge  and  the  creek 
at  that  place.  His  injury  did  not  result  from  the  omission  of  the 
defendants  to  repair  the  bridge  in  question,  in  such  a  sense  and 
with  such  intimacy  of  connection  with  the  neglect  alleged  as  to 
furnish  the  basis  for  a  cause  of  action. 

The  nonsuit,  we  think,  might  properly  have  been  granted  upon 
either  the  first  or  second  grounds  upon  which  it  was  moved,  and 
the  judgment  being  right,  it  should  not  be  reversed  upon  an 
erroneous  ground  or  reason. 

Judges  who  decide  correctly  are  not  required  to  give  good  or  the 
best  reasons  for  their  decisions,  and  particularly  when  other  proper 
grounds  are  at  the  same  time  presented  for  their  consideration. 
Steves  V.  Hyde,  33  Barb.  171;  Beats  v.  Home  Ins.  Co.,  36  id.  614; 
affirmed,  36  N.  Y.  522.    A  new  trial  should  be  denied. 

New  trial  denied. 
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* 

Chinn,  appellant^  y.  Keith. 

Berne — x>e9t€d  remainder — Partition  by  remainderman. 

Lands  were  devised  to  E.  for  life,  and  after  her  death  to  the  heirs  of  her  body 
whom  she  should  leave  her  surviving.  In  an  action  of  partition  brought  by 
one  of  the  children  of  E.,  and  during  K.'s  life  time,  Tield,  that  the  devise 
created  a  vested  remainder  in  fee  in  the  children  of  K.,  and  that  plaintiff  was 
entitled  to  partition  as  matter  of  right. 

Appeal  from  an  order  of  the  Special  Term  denying  a  motion  to 
confirm  the  report  of  a  referee. 

The  action  was  brought  by  Belle  E.  Chinn  against  Ellen  H.  Keith, 
Gilbert  Shader  and  others,  for  the  partition  of  certain  lands  situated 
in  Wyoming  county,  of  which  one  Arabella  Baldwin  died  seized. 
By  her  last  will  and  testament  she  devised  the  lands  described  in 
the  complaint  to  her  daughter,  Ellen  H.  Keith,  who  is  one  of  the 
defendants,  to  have  and  to  hold  the  same  during  her  natural  life 
and,  after  her  death,  to  the  heirs  of  the  body  of  the  said  Ellen  H. 
Keith,  whom  she  shall  leave  her  surviving. 

Mrs.  Baldwin  died  in  1853,  and  the  will  was  duly  admitted  to 
probate  by  the  surrogate  of  Wyoming  county.  Mrs.  Keith,  the 
tenant  for  life,  entered  into  the  occupancy  of  the  lands  and,  either 
in  person  or  by  her  tenants,  has  occupied  them  ever  since. 

The  plaintiff  in  the  action,  who  is  of  full  age,  is  one  of  the  chil- 
dren of  said  Ellen  H.  Keith  ;  Gilbert  Shader,  who  is  made  a  defend- 
ant, is  a  tenant  at  will  of  the  premises.  The  seven  other  defendants 
are  all  the  children  of  Ellen  H.  Keith,  and  are  minors,  and  appear 
and  put  in  a  general  answer  in  this  action  by  their  guardian  ad  liienu 
The  other  defendants  made  no  appearance. 

The  referee  who  took  proof  of  the  facts  set  forth  in  the  complaint 
reported  the  sam^  as  above  stated,  and  found  that  after  the  termina- 
tion of  the  life  estate  of  Ellen  H.  Keith,  her  eight  children,  who 
are  parties  to  this  action,  will  be  each  entitled  to  an  undivided  eighth 
part  of  the  fee  of  said  lands ;  that  the  same  cannot  be  divided  with- 
out great  prejudice  to  the  owners  ;  and  also  that  the  life  tenant  is 
willing  to  accept  a  gross  sum  to  be  adjusted  upon  the  principle  of 
life  annuities,  in  lieu  of  her  life  estate. 

A  motion  was  made  at  a  Special  Term  held  by  Mr.  Justice 
Babkeb  to  confirm  the  report  of  the  referee,  and  for  an  order  of 
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sale.  The  motion  was  denied  "  npon  the  ground  that  the  court  has 
no  jurisdiction  to  award  partition  upon  the  application  of  this 
plaintiff." 

From  the  order  denying  the  motion  plaintiff  appealed  to  this 
court 

L,  A.  Haywardy  for  appellant. 

L.  W,  ThayeTy  for  respondents. 

Gilbert,  J.  If  the  decision  of  the  court  of  appeals  in  Moore  y. 
Littely  41  N.  Y.  76,  is  to  be  taken  as  a  correct  exposition  of  the  law, 
the  devise  in  this  case  to  ^^  the  heirs  of  the  body  of  Mrs.  Keith 
whom  she  shall  leave  her  surviving,'^  created  a  vested  remainder  in 
fee  in  the  present  plaintiff  and  her  brothers  and  sisters.  No  sensi- 
ble distinction  on  this  point  can  be  drawn  between  the  two  cases. 
Such  remainder  is  liable  to  open  and  let  in  after  bom  children  of 
Mrs.  Keith,  and  is  liable  also,  in  respect  to  the  share  of  any  child 
now  living,  to  be  defeated  by  his  or  her  death  before  the  death  of 
Mrs.  Keith.  Such  is  the  rule  of  law  laid  down  in  Moore  v.  Litteh 
It  is  a  rule  of  property.  We  have  no  alternative  but  to  follow  it 
whatever  may  be  our  own  views  of  its  correctness. 

The  future  contingent  interests  of  persons  not  in  esse  may  be 
effectually  barred  by  a  sale  under  a  judgment  in  partition.  Mead 
v.  MiichMy  17  N.  Y.  210 ;  Clemens  v.  Clemens,  37  id.  69 ;  Nobh  v. 
OromweUy  27  How.  289  ;  Brevoori  v.  Grace,  63  N.  Y.  261. 

If,  therefore,  a  suit  in  partition  may  be  maintained  in  behalf  of 
a  vested  remainderman,  the  order  appealed  from  is  erroneous.  Parti- 
tion between  tenants  in  common  of  real  estate  is  matter  of  right 
by  common  law  as  well  as  by  statute.  Allen  on  Partit.  4,  78,  87 ; 
Smith  V.  Smith,  10  Paige,  470 ;  Van  Arsdale  v.  Drake,  2  Barb.  699 ; 
Baywood  v.  Judson,  4  id.  228.  And  it  must  now  be  deemed  settled 
that  one  who  is  entitled  to  a  vested  remainder  in  lands  is  in  posses- 
sion of  his  undivided  share  within  the  meaning  of  the  statute,  not- 
withstanding there  is  a  life  estate  covering  the  whole  premises,  and 
the  tenant  for  life  is  in  the  actual  occupancy  thereof.  Howell  v.  Mills, 
7  Lans.  193,  and  cases  cited,  S.  0.,  63  N.  Y.  322. 

It  follows  that  the  order  appealed  from  must  be  reversed. 

Order  reversed. 
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Gould  v.  Mabsh,  appellant 

ChatUi  mortgage — priority  betioeen  mortgages  to  secure  negotiable  paper  — 

Holder  in  good  faith. 

C,  to  secure  the  defendant,  gave  a  chattel  mortgage  upon  certain  property. 
This  mortgage  defendant  gave  to  M.  to  file,  M.  promising  to  file  it.  M.  did 
not  file  it,  and  afterward,  upon  an  indebtedness  from  C.  to  himself,  received 
from  C.  three  promissory  notes  and  a  chattel  mortgage  upon  the  same  prop- 
erty for  their  amount.  One  of  these  notes  before  maturity  M.  transferred 
to  plaintiff,  who  took  it  in  good  faith  and  for  value,  knowing  that  it  was 
secured  by  the  mortgage  to  M.,  and  not  knowing  of  the  mortgage  to  plain- 
tiff. Meld,  that  whUe  the  mortgage  to  defendant  was  valid  and  a  prior  lien 
as  to  the  mortgage  to  M.  while  in  the  hands  of  M.,  it  was  not  so  as  to  such 
mortgage  after  the  transfer  of  the  note  to  plaintiff  to  the  amount  of  the 
note. 

Appeal  from  a  judgment  entered  npon  the  report  of  a  referee  in 
favor  of  plaintiff.  The  action  was  brought  in  Livingston  county 
by  Seward  F.  Gould  against  John  R.  Marsh,  to  recover  possession  of 
certain  personal  property  alleged  to  be  wrongfully  detained  by 
defendant 

The  property,  which  consisted  of  printing  machinery  and  mate- 
rials, on  the  20th  of  May,  1870,  belonged  to  one  James  Morton. 
He  on  that  day  sold  and  delivered  the  same  to  one  Jane  Cotter  for 
the  price  of  $3,000.  Of  this  $500  was  paid  in  cash^  and  the  pur- 
chaser's note  for  $500^  payable  sixty  days  from  date,  indorsed  by 
her  son^  was  given.  This  note  Was  offered  for  discount,  which  was 
refused  unless  another  indorser  was  secured.  On  the  25th  of  May, 
for  the  purpose  of  procuring  defendant  to  indorse  the  note,  a  chat- 
tel mortgage  was  given  to  him  upon  the  property.  This  mortgage 
defendant  delivered  to  Morton,  the  original  owner  of  the  property, 
and  requested  him  to  file  it  in  the  town  clerk's  office,  which  Morton 
promised  to  do,  and  defendant  supposed  it  was  so  filed,  but  Morton 
did  not  file  it  as  promised.  On  the  16th  of  June,  1870,  and  after  the 
delivery  to  him  for  filing  of  said  mortgage,  Morton  received  from 
Jane  Cotter,  as  payment  of  the  balance  of  the  purchase-money  of 
said  property,  three  notes  of  $666.66  each,  dated  May  20,  1870,  and 
payable  respectively  January  20,  1871,  July  20, 1871,  and  January 
20,  1872,  and  on  the  same  day,  June  16,  1870,  she  executed  and 
delivered  to  Morton  as  further  security  for  the  amount  due  on  the 
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notes,  a  chattel  mortgage  upon  the  property  mentioned  for  12,000, 
conditioned  to  pay  the  amounts  nam^  in  the  notes  at  the  times 
specified  in  said  notes  respectively.  This  chattel  mortgage  was  on 
the  same  day  filed  in  the  proper  town  clerk's  office. 

The  note  falling  due  January  20, 1871,  was  atler  the  mortgage  was 
filed  discounted  by  plaintiff,  a  banker,  in  the  usual  course  of  his  busi- 
ness, for  said  Morton,  plaintiff  knowing  of  the  existence  of  the 
mortgage  to  Morton  and  that  it  was  security  for  the  note,  but  not 
knowing  of  that  to  defendant.  The  note  to  defendant  was  not  paid 
when  due  and  defendant  then  first  discovered  that  Morton  had  not 
filed  the  chattel  mortgage  given  to  defendant,  and  he  thereupon  and 
on  the  17th  of  September,  1870,  caused  it  to  be  filed  in  the  town 
clerk's  office.  Subsequent  to  this  filing  Morton  transferred  the  two 
notes  to  him,  falling  due  July  20, 1871,  and  January  20, 1872,  to  one 
Flower,  who  transferred  them  to  plaintiff. 

Defendant  foreclosed  and  sold  under  his  mortgage  on  the  1st  of 
March,  1871,  and  purchased  the  property  himself  at  the  sale  for 
$700.  Plaintiff  foreclosed  the  Morton  mortgage  and  sold  the  prop- 
erty March  4, 1871,  purchasing  the  ks^me  himself. 

After  demand  of  the  defendant  of  the  possession  of  such  property 
this  action  was  brought 

B.  A.  Nashy  for  appellant.  Plaintiff's  mortgage,  although  first 
filed,  was,  in  Morton's  hands,  a  lien  subsequent  to  defendant's  mort- 
gage. Van  Heusen  v.  Radcliffy  17  N.  Y.  580, 583  ;  Tiffany  v.  Warreny 
37  Barb.  571 ;  Niles  v.  Olappy  41  Barb.  645 ;  Thompson  v.  Van 
Vechteny  27  N.Y.  570,  580,  581;  Woodburn  v.  Chamberlin,  17  Barb. 
452 ;  Dickerson  v.  TiUinghast,  4  Paige,  220 ;  Farmer^  Loan  &  Trust 
Co.  V.  Rendrickson,  25  Barb.  484.  Plaintiff  took  the  mortgage  subject 
to  equities  between  Marsh  and  Gould.  Schafer  v.  Reilly,  50  N".  Y. 
61 ;  Bush  V.  Lathrop,  22  id.  535 ;  Reeves  v.  KimbaUy  40  id.  299 ; 
Mason  v.  Lordy  id.  476 ;  Dams  v.  Austiny  1  Ves.  247.  The  case  of 
Carpenter  v.  Logany  16  Wall.,  has  no  application  to  latent  equities 
between  successive  transferees  of  same  security  and  is  not  in  conflict 
with  the  authorities  cited.  It  cannot  be  shown  by  parol  that  it  was 
intended  the  mortgage  should  pass  to  plaintiff  with  the  note.  Fre^ 
man  v.  AuHy  U  N".  Y.  57 ;  Pattison  v.  HuUy  9  Cow.  747. 


Jno.  A.  Vanderlipy  for  respondent. 
Vol.  IV,  N.Y.  Rep.— 17 
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E.  Dabwi^  Smith,  J.  Bj  the  express  tenns  of  the  statute  the 
defendant's  mortgage,  before  it  was  filed,  was  absolutely  void  as 
against  the  creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith.  The  notice  to  Morton 
of  the  defendant's  mortgage,  and  his  fraud  in  keeping  possession  of 
it  and  not  putting  it  upon  file,  according  to  his  agreement  and  the 
trust  confided  to  him,  till  after  the  mortgage  to  himself  was  taken 
and  filed,  precludes  him  from  the  rights  of  a  subsequent  mortgagee 
or  purchaser  in  good  faith. 

The  single  question  remains,  whether  the  plaintiff,  as  the  assignee 
of  this  second  mortgage,  acquired  any  higher  rights  from  Morton 
than  he  possessed  by  the  transfer  of  the  promissory  notes,  which 
such  second  mortgage  was  given  to  secure. 

If  the  said  mortgage  was  regarded  by  itself  or  as  a  security  for  a 
bond,  or  any  other  non-negotiable  chose  in  action,  no  question 
would  remain  open  to  discussion  on  this  point,  since  the  decision  of 
Bush  Y.  Lathrop,  22  N.  Y.  535,  affirmed  as  it  has  been  in  Schafer  y. 
RieUeyy  50  id.  66,  and  Shelden  y.  Edwards,  35  id.  279;  Thompson  y. 
Van  Vechten,  27  id.  568,  and  other  cases. 

But  in  the  case  of  Schafer  y.  RiMey,  supra,  Judge  Allek  (as  does 
Judge  Dbnio,  in  Bush  y.  LcUhrop)  recognizes  the  fact  "  that  a  pur- 
chaser of  a  chose  in  action  must  abide  by  the  case  of  the  person 
from  whom  he  bought."  The  rule  admits  of  exceptions  adopted 
from  motives  of  policy,  as  Judge  Allen  stated  it,  either  to  pro-- 
mote  the  negotiability  of  commercial  instruments,  or  to  prevent 
fraud.  Within  this  exception,  I  think  the  plaintiff  is  entitled  to 
the  rights  of  a  bona  fide  purchaser  in  respect  to  said  mortgage,  as 
the  holder  of  the  promissory  note  for  $666.68,  dated  May  10th  and 
due  January  1st,  1871,  discounted  and  received  by  him  at  his  bank,  in 
the  ordinary  course  of  business,  in  the  month  of  June,  1870,  and 
before  the  defendant's  mortgage  was  placed  on  file.  The  transfer  of 
said  note  was  in  law  and  equity  an  assignment  or  transfer  of  the 
mortgage,  given  to  secure  it  to  the  extent  of  the  amount  of  said 
note.  The  notes  which  said  mortgage  was  given  to  secure  con- 
stituted the  debt,  and  the  mortgage  was  the  incident,  and  by  pre- 
sumption of  law  passed  with  the  transfer  of  the  debt. 

A  mortgagee  is,  j^ro  tanto,  a  purchaser,  and  the  assignee  of  a  mort- 
gage without  notice  is  on  the  same  footing  with  a  bona  fide  mort- 
gagee. Pierce  v.  Faance,  47  Me.  514.  In  such  cases  the  purchaser 
looks  to  and  has  a  right  to  rely  upon  the  record,  and  if  that  shows 
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no  lien  or  incumbrances  prior  to  the  mortgage  he  has  a  right  to 
tmst  to  the  protection  of  the  statute. 

The  referee  asserted  these  views  in  accordance  with  the  decision 
of  the  supreme  court  of  the  United  States,  in  Carpenter  v.  LogaUy 
16  WalL  271^  where  the  rights  in  respect  to  mortgages  given  to 
secure  negotiable  instruments  is  fully  discussed  and  very  carefully 
considered,  and  the  doctrine  asserted  that  the  purchaser  of  a  nego- 
tiable security  before  its  maturity,  secured  by  a  mortgage,  takes  the 
mortgage  as  he  takes  the  note,  free  from  the  objections  to  which  it 
was  liable  in  the  hands  of  the  mortgagee;  that  the  note  and  mort- 
gage are  inseparable  —  the  former  as  essential,  the  latter  as  the 
incident.  This  view  seems  to  me  eminently  sound,  and  I  think 
unanswerable.  The  referee  held  in  accordance  with  this  case  and 
his  judgment  should  be  affirmed. 

Judgment  affirmed. 


Oabboll  y.  Weilbb,  appellant. 

Animaii  —  dog$  kiUing  sheep.    Joinder  —  aumere  of  doge  jointly  kUUng  theep 
Evidanee — eroes-examincOion — presumption  of  fact. 

Where  several  dogs  kill  sheep,  or  do  other  damage  jointlj,  the  owner  of  each 
is  liable  only  for  the  damage  done  by  his  dog,  and  a  joint  action  will  not  Ue 
against  the  owners. 

At  the  second  trial  of  an  action  against  the  owner  of  a  dog  for  the  valne  of 
sheep  killed  by  such  dog,  defendant  was  asked  as  to  whether  he  had  killed 
his  dog  since  the  previous  trial.    Held  competent  on  cross-examination. 

BvidenoB  that  the  dog  had  been  seen  at  another  time,  in  company  with  a  dog 
known  to  have  taken  part  in  killing  the  sheep,  Jidd  admissible  to  show  that 
the  dogs  were  known  to  each  other,  as  a  basis  for  the  presamption  that 
they  were  together  engaged  in  the  killing. 
•  • 

Appeal  from  a  judgment  of  the  Ontario  county  court  affirming 
a  judgment  rendered  upon  the  verdict  of  a  jury  in  an  action  tried 
in  the  court  of  a  justice  of  the  peace. 

The  action  was  brought  by  Erastus  A.  Carroll  and  Newell  J. 
Parmelee  against  Martin  Weiler,  to  recover  of  the  defendant  for 
damages  sustained  by  plaintiff  by  reason  of  the  killing  and  wound- 
ing of  sheep  belonging  to  them  by  defendant's  dog. 
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Ifc  appeared  npon  the  trial  that  a  dog  owned  by  one  McCarty 
with  the  dog  alleged  to  be  the  dog  of  the  defendant,  were  engaged 
in  killing  and  wounding  the  sheep.  The  dog  of  McCarty  was  a 
large,  strong  dog ;  the  defendant's  was  smaller  and  less  capable  of 
mischief.  McOarty  settled  with  plaintiff  for  the  damage  done  by 
his  dog. 

Eyidence  was  given  on  the  part  of  the  plaintiff  tending  to  prove 
that  defendant's  dog  was  one  of  the  two  that  did  the  mischief,  and 
on  the  part  of  the  defendant  that  he  was  a  quiet,  gentle  animal, 
and  was  at  defendant's  house  at  the  time  the  she^p  were  killed. 

The  justice  permitted  the  plaintiff 's  counsel,  on  the  cross-exami- 
nation of  the  defendant,  to  ask  him  whether  he  had  killed  his  dog 
since  the  former  trial  of  the  cause,  and  to  the  admission  of  the  evi- 
dence defendant's  counsel  excepted. 

The  justice  also  permitted  plaintiff  to  prove  by  the  witness,  Mc- 
Oarty, that  he  at  one  time  saw  a  dog  resembling  defendant's  in  his 
(McCarty's)  orchard  in  company  with  his  dog.  To  the  admission 
of  this  evidence  defendant's  counsel  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  941  dam- 
ages and  $5  costs,  for  which  sum  judgment  was  rendered  by  the 
justice.  The  whole  amount  of  damage  done  by  both  dogs  was  about 
$116. 

J.  HofTy  for  appellant 

Edwin  Hicks,  for  respondent. 

MuLLiK,  P.  J.  We  must  assume  the  law  to  be  that  when  dogs 
kill  sheep  or  do  other  damage  jointly,  the  owner  of  each  is  liable 
only  for  the  damage  done  by  his  own  dog.  Van  Steenburgh  v.  Tobias, 
17  Wend.  562 ;  Auchmuty  v.  ffam,  1  Denio,  495.  Hence  a  joint 
action  will  not  lie  against  them. 

The  amount  of  damage  for  which  each  owner  is  liable  must  be 
ascertained  by  the  jury,  and  the  court  will  not,  except  in  cases  of 
manifest  injustice,  interfere  with  their  verdict  Wilbur  v.  Hubbard, 
85  Barb.  303. 

The  identity  of  defendant's  dog  as  one  of  the  two  that  did  tho 
injury  was  found  upon  conflicting  evidence  and  cannot  be  disturbed. 

The  question  put  to  defendant  whether  he  had  killed  his  dog  since 
the  former  trial  was  competent   on  cross-examination.    In  the 
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absence  of  evidence  as  to  the  cause  of  the  killing,  it  might  be 
inferred  that  the  dog  was  killed  to  destroy  proof  of  his  identity,  or 
that  the  defendant  believed  him  to  have  been  engaged  in  killing  the 
sheep,  and  he  killed  him  to  prevent  farther  loss.  In  either  view, 
the  killing  was  inconsistent  with  defendant's  evidence  on  the  trial, 
and  was  competent  on  cross-examination. 

The  evidence  of  McCarty  that  he  saw  the  defendant's  dog  with 
his,  in  his  McOarty's  orchard,  was  competent  to  Bhow  that  the 
dogs  were  known  to  each  other,  and  on  one  occasion  at  least  were 
in  company,  thereby  laying  the  basis  for  a  presumption  that  when 
a  feast  was  to  be  had  on  plaintiffs  sheep,  they  would  enjoy  it 
together. 

The  defendant  gave  no  intimation  in  the  justice's  court  in  his 
pleadings,  or  otherwise,  that  he  intended  to  insist  uppn  the  payment 
of  damages  by  McGarty  as  an  accord  and  satisfaction,  or  as  payment 
of  the  damages  done  by  defendant's  dog.  It  was  too  late  to  raise 
it  in  the  county  court 

The  judgment  is  right  and  must  be  affirmed. 

Judgmmt  affirmed* 


People  ex  rel.  Tompkiks  v.  Landbeth. 

Certicrtm — to  r&new  preeeeding$  to  lay  out  MgJwoay  —  Lache%  —  Highway  oom- 
mistionor  —  may  own  land  over  which  highway  i$  laid  out, 

Commiflsionera  of  highways  of  the  town  of  N.  laid  out  a  road  March  25,  1873. 
Upon  March  10, 1878,  upon  their  application,  commiasionerB  of  estimate  were 
appointed  to  assess  the  damages  of  the  owners  of  lands  taken  for  the  road, 
and  the  last-named  commissioners  filed  their  report  and  award  August  13, 
1878.  In  the  fall  of  1878  the  county  hoard  of  supervisors  assessed  the  dama- 
ges for  the  road  upon  the  town  of  N.  and  the  assessment  was  collected.  On 
the  2d  of  January,  1874,  the  commissioners  of  assessment  filed  an  "  amended 
appraisal/'  helieyed  hy  them  to  be  necessary.  Held,  that  a  writ  of  certiorari 
to  review  the  proceedings  of  the  oommiBsloneTS  in  laying  out  the  highway 
should  he  quashed,  hecause  of  laches. 

One  of  the  commissioners  of  highways  owned  land  taken  for  the  highway. 
HM,  that  this  would  not  invalidate  the  proceedings  to  lay  out  or  those  to 
assess  damages. 

Oebtiobabi  upon  the  relation  of  Samuel  TompMns  to  reyiew 
proceedings  of  William  Landreth  and  others,  commissioneri  of  high* 
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ways,  of  the  town  of  Niagara,  in  the  county  of  Niagara,  in  laying 
out  a  highway,  and  of  the  commissioners  for  assessing  damages  for 
laying  out  the  same. 

Two  applications  were  made  to  the  commissioners  of  highways  of 
said  town  to  lay  out  a  road.  On  the  25th  March,  1872,  the  said 
commissioners  made  an  order  laying  out  said  road,  and  the  order 
was  filed  in  the  town  clerk's  office  on  the  same  day. 

The  commissioners  applied  to  the  county  court  for  the  appoint- 
ment of  commissioners  to  assess  the  damages  of  the  owners  of  land 
taken  for  said  highway,  and  commissioners  were  appointed  for  that 
purpose  on  the  10th  day  of  March,  1873. 

On  the  12th  of  August,  1873,  said  commissioners  to  assess  damages, 
after  hearing  the  parties  in  interest,  made  and  filed  their  award  of 
the  damages  of  the  seyeral  owners ;  and  on  the  2d  of  January,  1874, 
the  said  commissioners  filed  in  the  town  clerk's  office  what  they  call 
an  amended  appraisal  made  necessary,  as  they  claim,  by  reason  of 
one  of  the  persons  to  whom  damages  were  awarded  having  died  before 
the  first  appraisal  was  made,  and  the  land,  on  account  of  which  the 
damages  were  assessed,  belonging  to  the  heir  at  law  of  such  deceased 
person. 

The  commissioners  of  highways  further  returned  that  the  super- 
yisors  assessed  said  damages  on  the  town  of  Niagara  in  the  fall  of 
1873,  and  directed  the  same  to  be  paid  to  the  commissioners  of  high- 
ways, and  that  said  moneys  have  been  collected  and  paid  over 
accordingly. 

The  writ  of  certiorari  was  applied  for  and  issued  on  the  20th  of 
January,  1874. 

Piper  (6  Porter,  for  relator. 

H,  N.  Oriffith,  for  respondents. 

MuLLiN,  P.  J.  The  relator  seeks  to  review  not  only  the  proceed- 
ings of  the  commissioners  to  assess  damages,  but  also  those  of  the 
commissioners  of  highways  in  laying  out  the  road.  The  order 
laying  out  the  road  was  made  and  filed  in  March,  1872,  and  nearly 
two  years  had  elapsed  from  the  filing  of  the  order  before  the  writ 
was  applied  for,  a  delay  which  under  the  circumstances  of  the  case 
makes  it  proper  for  us  to  quash  the  writ 

A  party  ought  not  to  lie  by  and  impose  upon  the  town  the  expenses 
of  appraising,  assessing  and  collecting  damages  and  then  attempt  by 


JTJNE  TEBM,  1874.  136 


Sloan  Y.  New  York  Central  Railroad  Go. 


certiorari  to  annul  the  proceedings  in  laying  ont  the  road.  He  should 
have  applied  for  the  writ  promptly,  or  what  was  the  most  appropriate 
remedy,  he  should  have  appealed  from  the  order  laying  out  the  road. 
For  these  reasons,  the  writ  should  be  quashed  so  far  as  relates  to 
laying  out  the  road. 

As  to  the  assessment  of  damages,  laches  are  not  imputable  to  the 
relator,  but  his  objections  to  them  are  so  technical  as  to  be  almost 
friYolous.  The  only  one  worthy  of  consideration  is  that  one  of  the 
commissioners  of  highways  who  applied  for  the  assessment  of  dam- 
ages was  himself  one  of  those  whose  lands  had  been  taken  for  the 
road. 

My  recollection  is  that  this  general  term  has  held  that  a  commis- 
sioner of  highways  is  not  disqualified  because  he  owns  lands  oyer 
which  he  unites  with  other  commissioners  in  laying  out  a  highway. 
Commissioners  of  highways,  like  assessors,  must  act  in  matters  in 
which  they  have  a  personal  and  pecuniary  interest ;  roads  must  be 
laid  out  and  taxes  must  be  assessed,  and  the  injustice  that  may  be 
done  must  be  borne  or  roads  must  cease  to  be  laid  out  and  taxes 
assessed. 

The  law  permits  towns  to  elect  one  highway  commissioner;  if  the 
public  interest  demands  a  highway  laid  out  over  his  land,  how  is  it 
to  be  done  if  he  cannot  act?  The  statute  makes  no  provision  for 
substituting  any  other  officer  or  person  in  his  place. 

If,  however,  we  are  wrong  in  this,  still  it  is  in  our  discretion 
whether  we  will  grant  the  relief  sought  by  this  writ  and  we  think 
mischief  instead  of  good  would  result  from  setting  aside  the  pro- 
ceedings of  either  set  of  commissioners. 

The  writ  of  certiorari  is  quashed,  with  costs  to  be  paid  by  the 

relator. 

Writ  qucahed. 


Sloan  y.  New  Tork  Oentbal  Railboad  Company. 

Hiuiband  and  mfe — husband  may  recowrfor  lass  of  wtfe^s  services  from  negU- 
genee  of  anoiher  —  Damages — uhat  wre  not  excesswe. 

PlaintiflTB  wife  was  injured  by  the  negligence  of  defendant.  Held  (following 
FUer  T.  N.  T.  0,  R  B,  Co.,  49  N.  Y.  42),  that  plainUff  was  entitled  to  reoover 
for  the  loB8  of  her  Bervicefl. 

At  the  time  of  the  injary  the  wife  was  thirty-two  yean  of  age.  ffeid,  that  a 
verdict  for  plaintiff  for  $10,500«  though  large,  was  not  exoessiye. 
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Motion  for  a  new  trial  upon  exceptions  ordered  to  be  heard  in 
the  first  instance  at  general  term. 

The  action  was  brought  in  Oayuga  connty  by  Franklin  A.  Sloan, 
to  recover  for  the  loss  of  the  services  of  his  wife,  who  was  injured 
while  riding  on  the  defendant's  cars  from  the  city  of  Syracuse  to 
Auburn,  in  the  county  of  Oayuga,  through,  as  it  is  alleged,  the 
carelessness  of  the  defendant  A  verdict  was  rendered  in  favor  of 
the  plaintiff  for  $10,500. 

The  defendant's  counsel  asks  to  have  the  verdict  set  aside  because 
it  is  excessive,  and  also  because  of  divers  errors  alleged  by  him  to 
have  been  committed  by  the  court  on  the  trial. 

John  H.  MartinddUy  for  plaintiff 
James  B.  Cox,  for  defendant 

MuLLiN,  P.  J.  The  court  of  appeals  in  the  case  of  Filer  v.  N. 
Y.  Central  R,  R.  Co.,  49  N.  Y.  42,  decided  that  a  husband  is  entitled 
to  recover  for  the  loss  of  the  services  of  his  wife  resulting  from 
injuries  caused  by  the  negligence  of  a  carrier  of  passengers.  This 
question  is  therefore  at  rest,  and  cannot  be  permitted  to  be  again 
discussed. 

It  is  doubtless  true  that  a  husband  is  not  entitled  to  recover  for 
the  pain  and  suffering  endured  by  his  wife,  but  proof  of  this  pain 
and  suffering  is  or  may  be  not  unfrequently  admissible  to  prove  the 
extent  of  the  injury  and  the  consequent  duration  of  the  loss  of 
service. 

The  court  cannot  in  an  action  of  tort  reduce  the  verdict  of  a 
jury  because  it  is  deemed  excessive.  The  only  remedy  in  such  case 
is  to  set  it  aside  and  order  a  new  trial. 

The  damages  awarded  by  the  jury  are  large,  but  not  excessive. 
It  is  impossible  to  lay  down  any  rule  by  which  to  determine  when  a 
verdict  is  excessive.  Every  case  must  be  decided  upon  its  own 
facts,  and  the  jury  are  much  the  best  judges  of  what  amount  of 
damages  will  give  to  the  injured  party  redress  for  the  wrong  suf- 
fered, and  unless  it  is  so  large  as  to  excite  surprise  at  its  injustice, 
the  court  ought  not  to  interfere. 

The  wife  of  the  plaintiff  was  thirty-two  years  of  age  at  the  time  of 
the  injury.  If  the  plaintiff  and  his  wife  should  live  until  she  was  of 
the  age  of  three  score  years  and  ten,  the  plaintiff  would  receive  her 
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services  for  thirty-eight  years.  If  she  retained  h^r  mental  and  physi- 
cal powers,  her  services  in  the  care  of  him  and  his  household  would 
not  be  eztrayagantly  paid  by  an  allowance  of  $500  per  year,  includ- 
ing her  support  It  is  true,  that  a  servant  could  be  employed  for  a 
much  smdler  sum,  but  the  services  of  the  hireling  would  fall  far 
short  of  being  of  the  value  of  those  of  an  affectionate,  intelligent  and 
prudent  wife. 

By  the  annuity  tables  her  life  would  be  estimated  as  continuing 
for  about  twelve  years.  This  verdict  would  allow  the  husband  $900 
per  year,  out  of  which  he  must  support  her  and  furnish  her  such 
care  and  assistance  and  medical  aid  as  she  may  require,  and  be 
deprived  wholly  of  any  service  from  her. 

I  cannot,  in  view  of  these  considerations,  say  that  the  jury  have 
awarded  the  plaintiff  an  unreasonable  measure  of  damages. 

This  case  is  one  of  several  to  which  my  attention  has  been  recently 
drawn,  in  which  the  jury  at  a  second  trial  has  awarded  a  much 
larger  amount  of  damages  than  upon  the  first,  and  it  is  becoming 
quite  important  to  defendants  to  ascertain  what  induces  this 
action  on  the  part  of  juries. 

Does  the  resistance  of  defendants  to  a  recovery  by  repeated  appeals 
excite  the  prejudices  of  the  jury,  and  lead  them  to  punish  the 
offender  by  an  increase  of  the  verdict.  If  this  should  prove  to  be  the 
explanation,  it  would  be  a  new  and  alarming  phase  of  trial  by  jury, 
and  cannot  fail  to  bring  it  into  disrepute. 

It  is  unnecessary  to  say  that  a  jury  has  no  right  to  inquire  into 
the  character  or  conduct  or  motives  of  a  defendant  in  an  action 
before  them,  unless  it  comes  before  them  legitimately  on  the  trial. 

The  court  cannot  assume  that  the  jury  has  violated  its  duty, 
because  in  a  few  instances  the  verdict  on  a  second  trial  is  larger  than 
upon  the  first,  even  when  the  evidence  in  each  is  substantially  the 
same,  but  it  behooves  the  court  to  scrutinize  the  action  of  juries  in 
cases  of  tort,  and  when  satisfied  that  injustice  has  been  done  pro- 
tect defendants  against  it 

I  do  not  think  the  rulings  on  the  trial  or  the  charge  of  the  court 
make  it  proper  for  us  to  set  aside  the  verdict 

A  new  trial  is  denied,  and  judgment  ordered  for  the  plaintiff  on 
the  verdict 

Jvdgment  accordingly. 

Vol.  IV,  N.  T.  Rkp.  — 18 
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Ketchtjh,  appellant,  v.  Vidyard. 

AUaehment — under  non4mpr%s<mm&rU  act — AffldanU — county  from  iehkh 
property  U  removed  hy  debtor  —  ekUemenU  on  information  atnd  helitf. 

In  an  application  for  an  attachment  nnder  the  provisionB  of  the  non-imprison- 
ment act  against  property  of  an  absconding  debtor,  it  is  not  necessary  to 
proye  that  the  removal  of  property  was  from  the  coanty  where  the  debtor 
last  resided.  Proof  of  removal  from  the  county  in  which  the  process  is 
applied  for  is  sufficient. 

Where  an  affidavit  for  an  attachment  issued  by  a  justice  of  the  peace  was  such 
that  the  justice  might  so  construe  it  as  to  give  him  jurisdiction;  held,  that 
the  attachment  could  not  be  held  void  in  a  collateral  proceeding. 

In  the  affidavit  for  an  attachment  against  an  absconding  debtor's  property,  the 
intent  with  which  defendant  removed  his  property,  and  the  fact  that  defend- 
ant had  gone  west  to  reside  were  stated  upon  information  and  belief.  HM, 
that  these  facts  could  be  properly  so  stated. 

Appeal  from  an  order  denying  a  new  trial  made  npon  the  min- 
utes of  the  court.  The  action  was  brought  in  Oneida  county  ^y 
William  Ketchum  against  Peter  Vidvard,  John  H.  Sheehan,  John 
E.  Beckwith  and  James  K.  Smithy  to  recover  for  the  alleged  conver- 
sion by  defendants  of  certain  goods  and  chattels  claimed  to  be 
owned  by  plaintiff  or  in  his  possession.  The  conversion  consisted 
in  seizing  such  goods  under  an  attachment  issued  by  a  justice  of  the 
peace  in  an  action  before  him  by  the  defendants^  Yidvard  and  Shee- 
han,  against  one  Thomas  Clark.  The  defendant  Smith  acted  aa 
the  agent  of  the  firm  of  Vidvard  &  Sheehan  in  taking  the  property, 
and  the  defendant  Beckwith  was  the  constable  who  levied  the 
attachment  and  afterward  sold  a  portion  of  the  goods  taken,  by  vir- 
tue of  an  execution  in  the  same  action. 

It  was  claimed  on  the  part  of  the  plaintiff,  that  at  the  time  such 
property  was  seized  he  was  the  owner  of  the  same  by  virtue  of  a 
sale  to  him  of  the  same  by  Olark.  This  sale,  defendants  claim,  was 
void,  having  been  made  by  Clark  to  defraud  his  creditors.  In  this 
action,  at  the  trial  plaintiff  objected  to  the  admission  in  evidence  of 
the  attachment  proceedings,  upon  the  ground  that  the  attachment 
was  void  because  the  affidavit  upon  which  it  was  issued  did  not 
state  the  county  where  the  defendant  in  the  attachment  resided,  nor 
whether  the  defendant  was  a  resident  of  the  State  or  not,  as  required 
by  the  statute.    The  court  overruled  the  objection. 


I 
J 
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The  following  is  the  affidayit  referred  to : 

^^  Oneida  connty,  ss.:  John  H.  Sheehan^  being  duly  sworn,  deposes 
and  says  that  Thomas  Clark  is  justly  indebted  to  him  and  Peter 
Yidvard  in  the  sum  of  one  hundred  and  thirty-fiye  and  twenty-five 
one-hundredfchs  dollars  or  more,  over  and  above  all  discounts  which 
the  said  Thomas  Olark  may  have  against  him,  as  near  as  he  can  ascer- 
tain the  same,  which  said  debt  arose  upon  contract;  and  deponent 
further  says  that  the  said  Clark  has  left  the  county  of  Oneida  and 
removed  his  property  therefrom  with  intent  to  defraud  his  creditors, 
as  deponent  verily  believes ;  and  deponent  further  saith  that  the  facts 
and  circumstances  upon  which  he  founds  his  said  belief  that  the 
said  Clark  is  indebted  to  considerable  amounts  to  sundry  persons, 
and  has  recently,  secretly  and  in  a  clandestine  manner,  absconded 
from  the  county  of  Oneida,  and  taken  his  goods  and  property  with 
him,  and  does  not  intend  to  return  thereto,  but  has  gone  to  the 
west  to  reside,  as  deponent  has  been  informed  and  believes." 

Various  requeste  were  made  to  charge  and  were  refused.  These 
requests  are  noticed  in  the  opinion,  but  involve  unimportant 
questions. 

Walter  BdHoUy  for  appellant.  The  attachment  proceedings  were 
void,  as  the  affidavit  does  not  state  that  Clark  had  left  the  county 
where  he  last  resided,  or  that  he  was  about  to  remove  from  the 
county  any  of  his  property.  2  Wait^s  Just.  Ci  Pr.  145 ;  Garrison  v. 
Marshall,  44  How.  193 ;  lA/oh  v.  YateSj  52  Barb.  237 ;  Kelly  v.  Archer, 
48  id.  68;  Davis  v.  Marshall,  14  id.  96 ;  Miller  v.  Brinkerhoff,  4 
Den.  118;  Decker  v.  Bryant,  7  Barb.  182.  The  allegations  in  the 
affidavit  are  stated  upon  information  and  belief,  which  is  insufficient. 
Oreen  v.  Gonzales,  2  Daly,  412 ;  Dewey  v.  Greene,  4  Den.  94.  The 
attachment  being  void  the  defendants  are  liable  as  wrong-doers. 
Peak  V.  Lemon,  1  Lans.  297. 

S.J.  Barrows,  for  respondents. 

MuLLiK,  p.  J.  The  attachment  in  this  case  was  issued  pursuant 
to  the  provisions  of  the  non-imprisonment  act  (Laws  1831,  chap. 
800,  §§  34-39),  so  called,  and  not  pursuant  to  the  provisions  of  the 
Bevised  Statutes  relating  to  the  commencement  of  suits  in  justices' 
courte,  by  attachment    2  R  S.  230,  §§  26-38. 

By  the  former  provisions,  an  attachment  might  issue  whenever  it 
was  made  to  appear  to  the  satisfaction  of  the  justice  that  the 
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defendant  was  abont  to  remove  from  the  county  any  of  his  property 
with  intent  to  defrand  his  creditors,  or  has  assigned,  etc.,  any  of  his 
property  with  like  intent,  whether  snch  defendant  be  a  resident  of 
this  State  or  not. 

The  specific  objection  to  the  affidavit  on  which  the  attachment 
issued  is,  that  it  does  not  state  that  Clark  had  left  the  county  where 
he  last  resided,  or  that  he  was  about  to  remove  from  the  county  any 
of  his  property.  Whether  Clark  had  or  had  not  left  the  county, 
was  matter  of  no  moment,  as  the  attachment  was  not  issued  under 
the  section  of  the  Revised  Statutes  above  referred  to. 

What  county  is  intended  in  this  section  of  the  non-imprison- 
ment act,  where  the  applicant  is  required  to  prove,  to  the  satLyfaction 
of  the  justice,  that  the  defendant  is  about  to  remove  from  the 
county  any  of  his  property,  is  not  quite  clear.  If  the  defendant  is 
a  non-resident  of  the  State  as  he  may  be  and  yet  be  proceeded 
against  under  this  provision  of  the  statute,  it  would  be  difficult  to 
ascertain  the  county  in  this  State  in  which  he  last  resided.  It 
would  seem  to  me  the  county  intended  is  the  county  in  which  the 
process  is  applied  for,  and  that  it  is  not  necessary  that  the  plaintiff 
should  prove  that  the  removal  of  property  was  from  the  county 
where  the  defendant  last  resided. 

There  is  another  answer  to  the  objection.  The  affidavit,  taken 
all  together,  contains  evidence  which  justifies  the  justice  in  finding 
that  the  county  of  Oneida  was  the  county  where  the  defendant 
last  resided.  The  affiant  says:  ^^that  Clark  has  left  the  county 
of  Oneida,  and  removed  his  property  therefrom,  with  intent,  etc. ; 
said  Clark  is  indebted  in  considerable  amounts  to  sundry  persons, 
and  has  recently,  secretly  and  in  a  clandestine  manner,  absconded 
from  the  county  of  Oneida  and  taken  his  goods  and  property  with 
him  and  does  not  intend  to  return  thereto,  but  has  gone  to  the 
west  to  reside." 

It  is  true  the  facts  sworn  to  might  be  true  and  yet  the  defendant 
be  a  resident  of  some  other  county,  but  the  question  is,  what  was 
the  justice  authorized  to  infer  the  party  intended  in  view  of  the 
statutory  requirement  ? 

If  the  justice  might  construe  the  affidavit  as  meaning  that  the 
county  of  Oneida  was  the  last  place  of  residence  of  the  defendant, 
the  justice  acquired  jurisdiction,  and  the  attachment  cannot  be 
held  void  in  a  collateral  proceeding.  2  Wait's  L.  &  P.  14, 139  and 
144,  and  cases  cited. 
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It  is  also  objected  that  the  facts  are  stated  in  the  affidavit  on 
information  and  belief.  The  clause  as  to  the  intent  with  which  the 
defendant  removed  his  property  is,  as  it  may  properly  be,  on  infor- 
mation and  belief,  and  that  defendant  had  gone  west  to  reside  is 
also  on  information  and  belief,  as  it  may  also  be  properly  stated, 
and  these  are  the  only  allegations  that  are  thus  made,  according  to 
my  construction  of  the  affidavit. 

The  plaintiff  sought  to  recover  three  distinct  descriptions  of 
property :  first,  that  which  belonged  to  Trolon,  the  landlord,  and  on 
"which  plaintiff  held  a  lien;  second,  some  tobacco  that  he  had  pur- 
chased after  the  purchase  from  Clark,  and  third,  the  property  he 
had  purchased  from  Olark. 

He  recovered  a  verdict  for  the  property  of  Trolon,  as  appears  from 
the  prices  given  by  the  witnesses  to  the  property.  It  is  probable 
that  he  did  not  recover  for  the  tobacco  he  purchased  after  he  bought 
out  Clark.  And  it  is  quite  certain  he  did  recover  for  any  property 
he  bought  of  Clark.  That  sale  was  held  by  the  jury,  I  doubt  not, 
as  fraudulent  as  to  the  creditors  of  Clark.  A  verdict  sustaining 
that  sale  would  have  been  set  aside  as  against  the  weight  of  evidence. 
The  learned  judge  did  not  express  himself  any  too  forcibly  when 
he  declared  it  to  be  in  his  opinion  fraudulent  and  void. 

The  only  question  now  to  be  considered  is,  whether  the  plaintiff" 
proved  himself  entitled  to  recover  for  the  tobacco.  It  was  not  dis- 
puted on  the  trial  but  that  plaintiff  bought  thirty-nine  pounds  of 
smoking  tobacco  of  Prequits  after  the  purchase  from  Clark,  which 
was  in  bags  in  the  store  when  the  levy  was  made,  and  is  included  in 
the  inventory  made  at  the  time  of  the  seizure  on  the  attachment, 
and  no  other  tobacco  is  included  in  that  inventory  except  one  and  a 
half  pounds  smoking  tobacco. 

On  this  proof  the  plaintiff  was  entitled  to  recover  for  the  tobacco. 
On  the  part  of  the  defendant  it  was  claimed,  and  the  court  seemed 
to  be  of  the  opinion,  that  these  thirty-nine  pounds  were  mingled  in 
some  way  with  other  tobacco  which  was  lawfully  seized,  and  the 
.  parcels  became  so  mingled  as  to  be  indistinguishable,  and  the 
plaintiff  lost  his  title  as  against  the  officer.  This  cannot  be  so. 
When  it  was  levied  on  it  was  certainly  separate,  because  it  was 
inventoried  by  its  weight  as  one  parcel.  If  it  afterward  became 
mingled  with  other  tobacco,  it  was  after  the  conversion  and 
through  the  fault  of  the  officer  or  of  some  one  acting  with  him. 

Prequits  sold  this  tobacco  to  plaintiff  in  part,  at  least,  on  the 
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responsibility  of  Clark.  If  the  plaintiff  held  the  property  as  a  mere 
ooTer  for  Clark,  and  it  was  still  Clark's  notwithstanding  the  sale  to 
plaintiff,  that  question  shonld  have  been  submitted  to  the  jury,  but 
this  thirty-nine  pounds  of  tobacco  was  not  referred  to  by  the  court 
in  his  charge,  as  embraced  in  the  property  fraudulently  sold  to  the 
plaintiff.  The  court  charged  the  jury  that  it  was  for  the  plaintiff  to 
identify  the  tobacco  from  other  tobacco  in  the  store,  before  he  can 
recover  for  it.  "  Did  he  put  it  with  other  tobacco  into  drawers,  or 
was  it  kept  in  papers,  how  was  it  in  regard  to  that  ?  Did  he  sell  a 
portion  of  it  if  you  please,  on  the  day  the  circus  was  there,  and  how 
much  of  it  ?  Oentlemen,  I  do  not  know  as  you  can  find  it,  if  you 
cannot,  the  plaintiff  has  no  complaint  to  make.  It  is  not  for  you,  I 
think,  to  say  that  he  shall  recover  for  thirty-nine  pounds  of  tobacco, 
unless  he  has  identified  it  and  set  it  apart,  because  you  don't  know 
from  the  evidence  here  but  what  a  portion  of  this  thirty-nine  pounds 
was  sold,  and  quite  a  portion  too,  on  the  day  of  the  circus.  We  do 
not  know." 

The  plaintiff's  counsel  excepted  to  that  portion  of  the  charge 
wherein  was  charged  that  it  was  a  matter  for  the  plaintiff  to  identify 
the  tobacco  not  bought  of  Clark. 

It  will  be  seen  the  exception  does  not  reach  the  error  in  the  charge ; 
the  plaintiff's  claim  was  that  if  the  sale  from  plaintiff  to  Clark  was 
fraudulent,  still  he  was  entitled  to  recover  for  the  thirty-nine  pounds 
of  tobacco  bought  by  himself,  after  the  sale  by  Clark  &om  Prequits. 
It  was  wholly  immaterial  where  or  in  what  condition  the  tobacco 
bought  of  Clark  was. 

It  was  doubtless  incumbent  on  the  plaintiff  to  show  that  this 
tobacco  was  levied  on,  and  he  did  show  it,  and  showing  it  was  enti- 
tled to  recover  for  it,  and  the  charge  as  to  mingling  it  with  other 
tobacco  had  no  relevancy  to  the  merits  of  the  question. 

I  am  of  the  opinion  that  the  jury  was  misled  by  the  charge,  but 
as  there  is  no  exception  to  the  charge  that  reaches  the  error,  we 
must  affirm  the  judgment. 

Judgment  affirmed. 
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Gandee  y.  Burke,  appellant 

Mortgage — tttUtUory  foredoture — omission  to  serve  upon  w{fe  of  owner  — form 
of  notice  of  sale — Sijectmeni  —  owner  of  conditional  estate  may  maintain — 
Former  adjudication — Bhidence. 

In  an  action  of  ejectment,  plaintiff  offered  in  evidence  certain  foreclosare  pro- 
ceedings, to  the  admission  of  which  defendant  objected  upon  the  ground  that 
they  were  yoid.  Held,  that  the  receipt  of  surplus  money  upon  the  fore- 
closure did  not  preclude  defendant  from  questioning  the  yalidiiy  of  the  fore- 
closure proceedings,  though  it  might  be  evidence  in  passing  upon  their 
regularitj. 

It  was  alleged  by  defendant  that  she  was  the  wife  of  the  owner  (since  dead)  of 
the  equity  of  redemption  in  the  mortgaged  premises  and  received  no  notice 
of  the  foreclosure  proceedings.  Hdd,  that  the  only  effect  of  her  not  being 
made  a  party  to  such  proceedings  was  to  leave  her  right  of  redemption 
nnforeclosed.  It  did  not  affect  the  validity  of  the  foreclosure  as  to  the  parties 
served. 

The  name  of  the  mortgagee  was  omitted  from  the  body  of  a  notice  of  sale  on 
foreclosure  but  signed  at  the  bottom.  Held,  sufficient  to  meet  the  require- 
ments of  the  statute. 

HM,  also,  that  the  validity  of  the  foreclosure  proceedings  could  not  be  passed 
upon  in  an  action  to  which  the  purchaser  at  the  foreclosure  sale  was  not  a 
party. 

Plaintiff  held  a  conditional  estate  in  fee.  Held,  that  until  the  condition  was 
broken  he  could  maintain  ejectment. 

In  a  former  action  between  the  same  parties,  in  respect  to  the  same  subject- 
matter  (a  real  estate  controversy),  the  question  of  adverse  possession  by 
defendant,  which  was  one  of  the  defenses  in  this  action,  was  not  litigated. 
Hdd,  that  the  former  action  was  no  bar  to  that  defense  and  evidence  upon 
that  question  was  admissible. 

Appeal  by  defendants  in  an  action  in  which  a  judgment  on  a 
demurrer  was  affirmed  at  this  term  from  the  judgment  on  the 
merits.  The  action  was  ejectment,  brought  in  Onondaga  county, 
by  William  Gandee  against  S.  Angeline  Burke  and  others. 

Noxon  A  Coivles  and  J,  0.  Hunt,  for  respondent. 

SedgvrichSy  Kennedy  &  Tracy  and  W.  O.  Ruger,  for  appellants. 

MuLLiK,  P.  J.  This  appeal  is  in  the  same  action  in  which  a 
judgment  on  the  demurrer  has  just  been  affirmed,  this  being  an 
appeal  from  the  judgment  on  the  merits. 
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The  first  defense  denies  the  complaint,  except  two  or  three  allega- 
tions.   The  second,  third  and  fourth  defense  set  up  an  adverse 
possession  of  one  handred  acres  secondly  described  in  the  com- 
plaint by  Enos  Burke,  the  husband  of  S.  Angeline  Burke,  and  the 
father  of  the  other  defendants,  and  since  his  death  for  more  than 
twenty  years  prior  to  the  beginning  of  the  action.  In  the  fifth  defense 
it  is  alleged  that  S.  Angeline  was  married  to  Enos  Burke  in  1839, 
and  that  during  the  time  they  liyed  together  as  husband  and  wife 
he  became  seized  in  fee  of  said  one  hundred  acres  secondly  described 
in  the  complaint;  that  Enos  Burke  died  in  1862,  leaving  said  Ange- 
line him  surviving,  that  she  had  not  joined  him  in  any  conveyance 
of  said  land,  and  that  she  is  entitled  to  possession,  etc.,  of  one-third 
part  of  said  land  as  and  for  her  dower  therein.  In  the  sixth  defense 
it  is  alleged  that  in  August,  1842,  Burke  and  said  Angeline  mort- 
gaged said  one  hundred  acres  secondly  described  in  the  complaint, 
to  one  Eemington  for  11,800;  that  in  1844  said  premises  were  sold 
on  foreclosure  of  said  mortgage,  and  bid  in  by  one  Hicks  Worden; 
that  S.  Angeline  Burke  was  not  a  party  to  such  foreclosure.    Enos 
Burke  remained  in  possession  claiming  title,  and  the  defendants  have 
been  in  possession  since  his  death,  claiming  title  under  Enos,  that  her 
right  of  dower  has  not  been  barred  and  she  is  now  entitled  to  dower 
therein  and  to  redeem  the  same.    The  seventh  and  eighth  defenses 
set  up  adverse  possession  to  the  one  hundred  acres  first  described  in 
said  complaint.    In  the  ninth  defense  Mary  Burke  alleges  title  to 
one-third  of  one-seventh  the  parcel  thirdly  described  in  said  com- 
plaint   In  the  tenth  defense  the  defendants  allege  that  in  August, 
1844,  an  arrangement  was  made  between  Enos  Burke  and  the  plaintiff 
and  Daniel  Candee  by  which  Burke  was  to  convey  to  them  the  one 
hundred  acres  firstly  described  in  the  complaint  and  caused  the  other 
one  hundred  acres  to  be  conveyed  to  them  by  Hicks  Worden  in  order 
to  defraud  said  Burke's  creditors,  and  the  conveyance  was  made 
accordingly.    The  eleventh  defense  is  a  like  defense  of  fraud  as  to 
the  other  parcels  of  land  described  in  the  complaint.     Defendants 
put  in  an  amended  answer  in  addition  to  the  former  answer,  in 
which  they  allege  that  the  said  several  parcels  of  land  were  conveyed 
to  the  plaintiff  as  security  and  subject  to  their  right  to  redeem,  and 
alleging  that  the  whole  amount  advanced  by  the  defendant  had  been 
paid  and  praying  an  accounting  and  conveyance.    The  defense  sei 
up  in  this  answer,  And  such  of  the  defenses  in  the  former  answer  as 


JUNE  TEEM,  1874.  145 


Cftndee  y.  Burke. 


set  up  a  counter-claim,  were  replied  to,  the  reply  setting  up  a  former 
suit  for  the  same  cause  o?  action  in  bar. 

After  the  entry  of  judgment  on  the  demurrer,  the  parties  went 
down  to  trial  on  the  issues  of  fact.  The  plaintiff  gave  in  evidence 
deeds  to  himself  and  Daniel  Oandee  of  the  two  hundred  acres 
described  in  the  complaint,  and  a  deed  from  Buth  Graham  and 
others  to  the  plaintifE  of  the  remaining  parcels.  He  also  put  in 
evidence  the  mortgage  from  Burke  and  wife  to  Bemington,  above 
mentioned,  and  offered  the  proceedings  to  foreclose  said  mortgage 
by  advertisement,  which  evidence  was  objected  to  by  defendants* 
counsel,  on  the  ground  that  the  mortgage  had  not  been  legally 
foreclosed. 

The  objections  to  the  proceedings  were :  1.  That  S.  Angeline 
Burke  was  riot  served  with  notice  of  the  sale,  and  her  right  of 
redemption  remained,  and  that  as  to  her  interisst  there  could  be  no 
recovery.  2.  That  the  same  right  of  redemption  extends  to  the 
heirs  of  Burke,  who  are  in  possession  with  her  3.  The  foreclosure 
was  absolutely  void  because  the  notice  of  sale  did  not  contain  the 
nanae  of  the  mortgagee. 

In  order  to  meet  and  remove  the  objection  to  the  foreclosure  the 
plaintiff  put  in  evidence  a  receipt  from  Burke  for  the  surplus 
moneys  arising  from  said  sale,  also  the  evidence  of  one  Edwards, 
taken  on  a  former  trial,  that  "  the  surplus  money  was  received  by 
Burke  and  Worden.'' 

It  would  seem  to  have  been  the  opinion  of  the  plaintiff's  counsel, 
as  well  as  of  the  court,  that  the  receipt  of  the  surplus  money  estopped 
Burke  and  those  claiming  under  him  from  questioning  the  regu- 
larity of  the  foreclosure.  It  was  said  by  the  Chancellor  in  Wood  v. 
Jackson,  8  Wend.  9,  31,  that  the  receipt  of  the  sui'plus  money  aris- 
ing from  a  sale  of  land  on  execution  did  not  preclude  the  owners 
from  questioning  the  validity  of  the  sale,  as  they  had  done  nothing 
to  encourage  the  purchasers  to  bid.  I  am  unable  to  perceive  any 
reasoji  why  the  same  principle  should  not  be  applied  to  the  receipt 
by  the  mortgagor,  or  his  representatives,  of  surplus  money  arising 
on  the  sale  of  the  mortgaged  premises.  Although  the  receipt  of 
the  surplus  money  may  not  estop  the  party,  it  would  seem  to  be 
evidence  to  be  considered  in  passing  on  the  question  of  the  regu- 
larity of  the  proceedings.  If  the  owner  retain  the  surplus  money 
no  court  would  set  aside  the  foreclosure  without  requiring  him  to 
refund  what  he  had  received. 
Vol.  IV,  N.  Y.  Ekp.  —  19 
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The  question  recurs,  was  the  foreclosure  Toid  because  Mrs.  Burke 
was  not  made  a  party,  or  because  the  mortgagee's  name  was  not 
inserted  in  the  notice  ?  The  only  effect  of  omitting  to  serve  on 
Mrs.  6.  was  to  leave  her  right  of  redemption  unforeclosed,  which 
she  may  assert  at  any  time.  It  does  not  render  invalid  the  foreclo- 
sure as  to  the  other  parties  properly  served. 

Had  the  name  of  the  mortgagee  been  altogether  omitted  from 
the  notice,  there  would,  perhaps,  be  some  ground  for  holding  the 
foreclosure  irregular,  as  not  complying  with  the  requirements  of 
the  statute.  But  his  name  is  signed  to  the  notice  of  sale,  and  the 
mortgage  is  in  all  other  respects  correctly  described.  If  the  legis- 
lature in  prescribing  the  contents  of  the  notice  intended  to  secure 
to  the  plaintiff  accurate  information  as  to  the  mortgage  and  descrip- 
tion of  the  premises,  and  not  strict  compliance  with  its  provisions, 
the  notice  in  question  gives  effect  to  the  intention.  If  any  person 
desired  to  know  who  the  mortgagee  was,  and  who  was  not  fully 
satisfied  that  the  person  signing  the  notice  was  such,  he  could  readily 
inform  himself  by  reference  to  the  book  in  the  clerk's  office  men- 
tioned in  the  notice.  • 

The  case  of  Judd  v.  O^Brien,  21  N.  Y.  180,  is  authority  for  hold- 
ing that  if  the  notice  of  sale  gives  to  the  public  the  means  of 
ascertaining  the  facts  required  to  be  stated  in  the  notice  of  sale  by 
accurate  reference  to  the  record  of  the  mortgage  in  the  clerk's  office, 
it  is  enough,  and  a  strict  conformity  to  the  provisions  of  the  statute 
is  not  essential  to  the  validity  of  the  foreclosure. 

There  is,  however,  another  and  more  conclusive  answer  to  the 
objection  of  defendants'  counsel,  and  that  is,  that  the  sale  cannot 
be  declared  void  except  in  a  proceeding  to  which  the  purchaser. 
Hicks  Worden,  is  a  party.  He  is  not  a  party  to  this  suit  Worden 
may  have  conveyed  with  covenants,  and  to  declare  the  sale  void  is 
to  divest  him  and  his  grantees  of  the  title  and  to  subject  him  to 
liability  on  his  covenants.  This  surely  should  not  be  done  without 
affording  him  an  opportunity  to  be  heard. 

The  defendants'  counsel  objected  on  various  grounds  to  the  admis- 
sion in  evidence  of  the  judgment  record  in  the  former  suit,  and 
which  was  set  up  in  the  plaintiff's  reply  as  a  bar  to  the  relief  demanded 
in  such  former  suit  It  is  unnecessary  to  consider  these  objections 
as  the  judgment  on  the  demurrer  that  defendants'  counsel  permitted 
to  be  entered  against  his  client,  instead  of  asking  leave  to  withdraw 
his  demurrer,  which,  if  done,  would  have  left  the  reply  denied, 
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Tendered  unnecessary  any  proof  of  the  former  action,  as  it  was 
admitted  for  all  purposes  of  the  action  by  the  demurrer.  Cutler  y. 
Wright,  22  N.  Y.  472. 

The  will  of  Daniel  Candee  was  properly  received  in  evidence.  The 
plaintiff  took  under  a  conditional  estate  in  fee  and  until  a  breach  of 
the  condition  he  could  maintain  an  action  of  ejectment.  4  Kent's 
Com.  123,  640  ;  Olmsted  v.  Harvey,  1  Barb.  102. 

The  defendants'  counsel  claimed  the  right  to  give  evidence  in 
support  of  his  defenses  setting  up  adverse  possession  by  the  defend- 
ants and  their  ancestors  for  more  than  twenty  years  before  suit  was 
brought.  The  court  refused  to  permit  such  evidence  to  be  given, 
holding  that  the  judgment  in  the  former  action  was  a  bar  to  the 
defense  of  adverse  possession.  To  which  ruling  the  defendants' 
counsel  excepted. 

The  only  subject  for  inquiry  is,  whether  the  question  of  adverse 
possession  was  involved  or  decided  in  the  former  action.  If  It 
was,  the  judgment  in  that  case  forbids  an  investigation  of  tHat 
subject  in  this  action.  No  such  allegation  is  made  in  the  com- 
plaint in  the  former  action,  nor  is  there  any  adjudication  on  that 
question.  Indeed,  a  claim  of  adverse  possession  in  that  action 
would  have  been  inconsistent  with  the  claim  for  redemption  resultr 
ing  from  the  relation  of  mortgagor  and  mortgagee.  I  entertain  no 
doubt  but  that  the  defendant  was  entitled  to  give  evidence  on  the 
trial  under  his  defenses  of  adverse  possession. 

The  defendant  cannot  be  permitted  to  set  up  the  alleged  combi- 
nation between  Enos  Burke  and  Daniel  Candee,  and  the  defendant, 
to  defraud  the  creditors  of  said  Burke ;  with  that  question  th^y  have 
nothing  whatever  to  do.  Burke  could  not  set  up  any  such  defense, 
and  his  heirs  are  estopped  as  well  as  himself. 

If  the  defendant  Mary  Burke  is  entitled  to  any  share  of  said 
lands,  the  share  can  be  ascertained  on  the  next  trial. 

The  judgment  must  be  reversed,  and  new  trial  granted,  costs  to 
abide  event 

Judgment  reversed,  and  new  trial  granted. 
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BoTD^  appellaut,  v.  De  La  Montagnie. 

Mistake  and  fraud  —  assignment  by  wife  to  huiiand, 

A  husband  bought  shares  in  a  steamship  and  paid  tlie  purchase-price  partly 
with  his  wife's  money  and  partly  with  his  own  money.  The  contract  of 
purchase  was  taken  in  his  own  name,  but  the  title  was  transferred  in  the 
name  of  the  wife.  The  steamship  contracted  debts ;  but  the  wife  was  not 
liable  for  their  payment.  The  husband,  however,  expressed  his  opinion 
to  her  that  she  and  her  property  were  liable  for  the  payment  of  the  debts, 
and  showed  her  a  letter  from  his  brother,  who  thought  an  attempt  would 
be  made  to  collect  the  debts  from  her.  The  wife  thereupon,  for  the  consid- 
eration of  one  dollar,  assigned  certain  property  of  hers  to  -the  husband, 
through  a  third  person,  she  believing  from  her  husband's  representations 
that  it  would  be  more  secure  in  his  hands.  Before  the  assignment  the  wife 
had  made  a  will  devising  the  property  to  her  husband.  Subsequent  to 
the  assignment  the  husband  and  wife  became  estranged,  and  she  brought 
an  action  against  the  husband  to  have  the  assignment  annulled.  HM,  that 
she  Wias  entitled  to  the  relief  demanded,  on  the  ground  of  fraud  and  mis- 
take. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendant. 
The  action  was  brought  by  Caroline  0.  De  La  Montagnie  against 
John  De  La  Montagnie,  the  plaintiff's  husband,  to  annul  certain 
assignments  of  leasehold  estate.  The  opinion  states  the  case.  After 
the  appeal  was  taken  the  plaintiff  died,  and  the  action  was  con- 
tinued in  the  name  of  Wm.  L.  Boyd,  her  executor. 

Marfin  &  Smith,  for  appellant.    The  transfer  was  made  by  the 

wife  under  an  entire  misapprehension.    Taylor  on  Evidence,  vol.  1, 

6th  ed.,  §  129 ;   Whelan  v.  WheJan,  3  Cow.  537 ;  Oee  v.  Spencer,  1 

Vernon,  32;    Young  v.  Peachy,  2  Atk.  255;  Willard's  Eq.  Jur. 
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169, 170 ;  Sears  v.  ShafeVy  6  N.  Y.  272  ;  1  Story's  Eq.  Jur.,  §§  307, 
308 ;  Origby  v.  Coa?,  1  Ves.  Sr.  617 ;  Cooke  v.  Lamotte,  15  Beav. 
234,  239,  241 ;  Summers  v.  Griffiths,  35  id.  27;  Hoghton  v.  HoghtoUy 
.15  id.  278  Dairies  v.  Davies,  2  New  Rep.  384;  Coutts  v.  Acworth, 
L.  R.,  8  Eq.  558-567 ;  Gibson  y.  c/eye^,  6  Ves.  266,  276.  It  is  no 
answer  that  the  transfer  was  made  by  the  wife  in  fraudof  creditors. 
Freelove  v.  Cole,  41  Barb.  318 ;  S.  C,  41  N.  Y.  619;  Ford  v.  Har- 
rington, 16  id.  285 ;  Osborne  v.  Williams,  18  Ves.  379. 

E.  W.  Stoughton  and  A.  L.  Brown,  for  respondent 

Dakiels,  J.  This  action  was  brought  by  Caroline  De  La  Mon- 
fagnie,  the  defendant's  wife,  to  annul  the  assignments  made  of  a 
leasehold  estate  by  her  to  A.  Oakey  Hall,  and  from  him  to  the  defend- 
ant. She  intermarried  with  the  defendant  in  December,  1847,  and 
they  lived  together  as  husband  and  wife,  until  the  year  1860.  No 
formal  separation  then  or  afterward  took  place,  but  it  is  plain  from 
the  evidence  that  the  preceding  ardor  of  his  affection  for  his  wife 
after  that  time  very  sensibly  declined  until  the  present  action  was 
commenced,  in  1867.  Since  that  time  their  relations  were  hostile 
and  unfriendly  up  to  the  time  of  her  decease,  which  occurred  after 
the  recovery  of  the  judgment  and  taking  the  appeal  in  this  action. 
According  to  her  letters,  forming  a  portion  of  the  case,  she  continued 
to  regard  the  defendant  with  affection  and  esteem,  up  to  the  year 
1866. 

On  the  23d  day  of  September,  1851,  the  assignments  of  the 
leasehold  estate  were  executed,  which  it  was  the  primary  object 
of  this  action  to  annul  and  set  aside.  After  that  time  the  lease  was 
renewed  to  the  defendant,  and  he  has  received  and  enjoyed  the  rents  and 
profits  of  the  premises  ever  since'  the  assignments  were  made.  They 
were  each  made  for  the  nominal  consideration  of  one  dollar,  and  con- 
stituted a  gift  of  the  estate  by  the  wife  to  her  husband.  The  learned 
judge  presiding  at  the  trial  found  that  the  gift  proceeded  from  the 
love  and  affection  which  she  entertained  for  her  husband,  but  the 
statement  that  such  was  the  consideration,  either  wholly  or  partially, 
the  evidence  showed,  and  the  judge  found,  was  omitted  from  the 
assignments  by  the  express  direction  of  the  wife  herself. 

Before  the  assignments  were  made  the  relations  existing  between 
herself  and  her  husband  were  very  affectionate  and  confiding  in  their 
character ;  and  there  is  notliing  in  the  evidence  from  which  it  can 
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be  inferred  that  there  was  the  least  simulation  iu  that  respect  on  the 
part  of  the  husband.  It  was  claimed  that  the  subsequent  subsidence 
of  his  affection  warranted  and,  indeed,  required  such  an  inference. 
But  as  that  seems  to  have  happened  quite  a  taumber  of  years  after 
the  assignments  of  the  estate,  no  such  conclusion  can  properly  be 
drawn  from  that  circumstance.  There  is  nothing  in  the  case  inrolr- 
ing  the  genuineness  of  his  affection  for  her  in  doubt  at  the  time  when 
the  estate  was  assigned,  or  for  several  years  after  that  time.  Before 
the  assignments  of  the  leasehold  estate  she  made  a  will  devising  that 
estate  to  her  husband,  and  then  designed  he  should  receive  it  in 
that  way.  And  both  her  own  evidence  and  that  given  by  the  defend- 
ant as  witnesses  in  the  case,  contain  no  indication  that  she  intended 
he  should  becqme  the  recipient  of  the  estate  in  any  other  way  until 
near  the  time  when  the  assignments  were  made.  And  if  no  change 
had  been  produced  through  the  agency  of  the  defendant  in  her  inten- 
tions, there  is  no  reason  for  supposing  that  he  would  ever  have 
received  the  title  to  the  estate  in  any  other  way.  For  that  reason  it 
is  probable  that  their  subsequent  estrangement  would  have  deprived 
him  of  the  estate  altogether  if  his  only  chance  .of  receiving  it  had 
been  confined  to  the  will  of  his  wife;  for  after  such  an  event  she  not 
only  probably  would,  but  actually  did,  change  her  will  so  as  to  give 
what  property  she  had  the  power  to  dispose  of  an  entirely  different 
direction.  It  may  therefore  be  safely  and  properly  assumed  that  if 
the  husband  had  not  received  the  estate  as  he  did,  that  he  probably 
would  never  have  received  it  at  alL  For  no  other  circumstance  arose 
after  the  assignments  were  made,  from  which  it  can  be  inferred  that 
she  would  have  voluntarily  parted  with  it  in  his  favor.  And  she 
seems  to  have  been  restrained  by  fear  of  the  censure  of  her  friends 
from  disposing  of  it  in  his  favor  during  the  period  of  her  life  with- 
out the  existence  of  some  cogent  reason  requiring  that  to  be  done. 
They  had  opposed  her  marriage,  and  as  the  defendant  was  nearly 
twenty  years  younger  than  herself,  they  seem  to  have  suspected  that 
her  property  was  the  motive  leading  to  it  upon  the  part  of  the  defend- 
ant. And  she  seemed  anxious  to  avoid  what  might  confirm  the 
propriety  of  that  suspicion.  It  is  highly  probable,  therefore,  that 
the  defendant  never  would  have  received  the  title  to  the  estate,  if 
that  had  not  been  acquired  by  means  of  the  assignments.  For  that 
reason  the  validity  of  his  title  must  depend  upon  the  circumstances 
whether  they  can  be  equitably  maintained  against  the  claim  which 
was  made  to  the  estate  by  his  wife. 
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The  evidence  showed,  and  the  judge  found  the  fact  as  proved, 
that  in  May,  1850,  the  defendant,  while  in  the  State  of  Galifomiay 
bought  two  shares  in  the  steamer  called  Gold'  Hunter,  and  paid  the 
purchase  price  partly  by  money  sent  him  by  his  wife  and  partly  by 
money  supplied  by  himself.  The  contract  of  purchase  was  taken  in 
his  own  name  and  for  his  own  account,  but  the  title,  so  far  as  it  was 
taken,  was  transfeiTed  in  the  name  of  his  wife.  By  August  of  that 
year  the  adventure  in  which  the  steamer  was  engaged  proved  to  be 
a  failure,  and  debts  existed  against  the  persons  engaged  in  it  to  a 
considerable  amount ;  but  the  defendant's  wife  was  not  liable  for 
their  payment,  either  dii'ectly  or  by  means  of  their  being  chargeable 
upon  the  property  owned  by  her.  The  defendant,  however,  exhibited 
a  letter  to  her  from  his  brother,  who  thought  an  attempt  would  be 
made  to  collect  the  debts  from  her,  and  containing  the  expression 
of  apprehension  upon  that  subject ;  and  the  defendant  himself  also 
expressed  his  opinion,  or  apprehension,  to  her  that  she  and  her  prop- 
erty were  liable  for  the  payment  of  those  debts. 

These  seem  to  have  been  her  only  sources  of  information  upon 
the  subject  of  the  liability  of  herself  and  her  property  for  the  pay- 
ment of  those  debts;  and  from  what  was  communicated  to  her  in 
that  manner,  she  believed  that  herself  and  her  property  were  liable 
for  the  payment  of  such  debts,  and  that  if  she  assigned  the  lease 
to  the  defendant  it  would  be  more  secure  in*  his  hands  than  her 
own,  and  might,  at  least,  delay  the  creditors ;  and.  she  executed  the 
assignment  made  by  her  under  that  belief.  That  conviction  seems 
to  have  changed  her  purpose  as  ta  the  timd  of.  transferring  the 
lease,  and  induced  her  to  do  so  by  means  of  the  assignments,  instead 
of  leaving  her  purpose,  that  her  husband  should  ultimately  have 
the  lease,  dependent  upon  the  provision  made  by  her  will.  These 
facts  are  sustained  by  the  evidence,  and  in  substance  were  found  by 
the  judge  before  whom  the  trial  was  had.  Besides  that,,  in  1860,  she 
asked  the  defendant  for  a  re-assignment  of  the  lease,  or  to  assign 
her  the  renewal  of  the  term  taken  by  him,  and  he  promised  to  com- 
ply with  the  request,  but  stated  that  he  would  take  his  own  time 
for  it.  This  circumstance  is  aot  entirely  consistent  with  the  con- 
clusion that  by  the  transfer  it  was  designed  that  the  defendant 
should  become  the  absolute  owner  of  the  estate.  For  if  that  had 
been  the  intention  he  would  hav^  insisted  upon  his  title,  instead  of 
promising  the  surrender  or  return  of  it  again  to  his  wife.  But  it  is 
not  necessary,  in  the  disposition  of  the  case,  to  determine  which 
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conclusion  is  the  most  probable ;  for  it  very  clearly  appears  that 
she.  was  induced  to  part  with  the  title  to  the  estate  by  means  of  the 
conviction  produced  in  her  mind,  by  the  representations  made  to 
her,  that  both  herself  and  her  property  were  liable  for  the  debte 
contracted  in  the  adventure  of  the  "Gold  Hunter;"  and  that  by 
making  the  assignments  she  hoped  to  delay  and  embarrass  the 
creditors,  and  perhaps  save  her  property.  This  purpose  was  not 
expressed  to  the  counsel  who  drew  the  assignments,  and  it  was  not 
necessary  that  it  should  be,  as  long  as  its  existence  and  the  repre- 
sentations producing  it  so  clearly  appear  from  the  evidence  of  the 
parties  themselves,  and  both  have  been  found  as  facts  by  the  judge. 

These  representations  were  untrue,  and  they  produced  a  false 
impression  in  the  mind  of  the  wife,  inducing  her  to  part  with  an 
estate  which  she  would  have  otherwise  continued  to  own  until  after 
all  disposition  to  bestow  it  upon  the  defendant  had  ceased  to  exist 
And  that,  under  the  well-settled  principles  of  equity,  was  suflficient 
to  render  the  assignments  invalid,  both  upon  the  ground  of  mis- 
take and  fraud.  The  general  rules  upon  that  subject  are  that — 
"An  act  done,  or  contract  made,  under  a  mistake  or  ignorance  of  a 
material  fact,  is  voidable  and  relievable  in  equity.'*  1  Story's  Eq.  Jur. 
(9th  ed.),  §  140.  "  The  fact  may  be  unknown  to  both  parties,  or  it 
maybe  known  to  one  party  and  unknown  to  the  other.  In  the  lat- 
ter case  it  will  sometimes  aflPord  a  solid  ground  for  relief,  as  where 
it  operates  as  a  surprise  or  fraud  upon  the  other  party.  But  in  all 
such  cases  the  ground  of  relief  is  not  the  mistake  gr  ignorance  of 
material  facts  alone,  but  the  unconscientious  advantage  taken  of  the 
party  by  the  concealment  of  them."    Id.,  §  147. 

It  was  not  found  that  the  defendant  knew  the  representations 
made  by  him  to  his  wife  to  be  untrue.  But,  where  such  a  relation 
exists  as  did  between  these  parties,  that  is  not  necessary  to  consti- 
tute a  fraud  which  courts  of  equity  will  relieve  parties  from  the 
consequences  of.  For  in  equity  fraud  may  be  committed  by  "  act^, 
.  omissions  and  concealments  which  involve  a  breach  of  legal  or 
equitable  duty,  trust  or  confidence  justly  reposed,"  which  are  injuri- 
ous to  another,  "  or  by  which  an  undue  and  unconscientious  advant- 
age is  taken  of  another."  Id.,  §  187.  Where  the  relations  of  attorney 
and  client,  guardian  and  ward,  principal  and  agent,  husband  and 
wife,  and  other  similar  confidential  cases,  exist,  "  the  law,  in  order 
to  prevent  undue  advantage  from  the  unlimited  confidence,  affec- 
tion, or  sense  of  duty,  which  the  relation  naturally  creates,  requires 
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the  utmost  degree  of  good  faitjj  in  all  transactions  between  the  par- 
ties. If  there  is  any  misrepresentation  or  any  concealment  of  a 
material  fact,  or  any  just  suspicion  of  artifice  or  undue  influence, 
courts  of  equity  will  interpose  and  pronounce  the  transaction  void, 
and,  as  far  as  possible,  restore  the  parties  to  their  original  rights." 
Id.,  §  218 ;  Sears  y.  Shafer,  6  N.  Y.  268,  272;  Jaques  v.  Methodist 
Churchy  etc.,  17  Johns.  548 ;  Fry  v.  Fry,  7  Paige,  451. 

The  facts  proved  and  found  clearly  bring  the  present  case  within 
these  principles.  And  from  the  confidential  relations  existing 
between  the  parties  at  the  time,  entitled  the  wife  to  be  relieved  from 
the  consequences  of  the  transfer  made  by  her  of  her  estate,  although 
the  leading  motive  inducing  it  was  improper  and  unlawful.  She 
acted  under  the  influence  of  the  misrepresentations  made  to  her  by 
and  through  the  agency  of  the  defendant  as  her  husband.  And  as 
she  then  confided  fully  in  his  statements  it  was  perfectly  natural 
that  she  should  yield  her  property  to  what  was  then  regarded  as 
the  chance  of  its  only  safety.  The  law  will  not  permit  him  to 
profit  by  an  apparent  advantage  secured  in  that  way,  because  it 
regards  her,  under  the  circumstances  shown,  as  acting  under  his  con- 
trolling and  governing  influence. 

Under  this  presumption  a  client  has  been  relieved  from  the  effect 
of  his  act  in  transferring  his  property  to  his  attorney  in  order  to 
avoid  the  rights  of  his  creditors ;  and  that  was  done  for  the  reason 
that  the  relations  existing  between  the  parties  required  the  applica- 
tion of  the  general  equitable  principles  already  mentioned.  Ford 
V.  Harrington,  16  N.  Y.  285.  The  present  case  is  within  the  spirit 
of  that  authority.  Instead  of  being  denied  relief,  the  facts  proved 
required  that  judgment  should  be  pronounced  in  favor  of  the 
wife. 

The  statute  of  limitations  was  not  applicable  to  the  case,  because 
of  the  coverture  of  the  plaintiff  and  the  continued  absence  of  the 
defendant  from  the  State.  No  facts  were  found,  and  the  evidence 
proved  none,  rendering  that  defense  a  proper  one. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Davis,  P.  J.,  and  Bradt,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 
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Moorea  v.  Lnnt. 

MooBES  V.  LuNT,  appellant. 
Lien  an  veusl  —  matericUi  fumuhed  to  vessel  buUdinff  in  foreign  State. 

The  act  of  1863  (chap.  482)  does  not  create  a  lien  upon  Tessels  not  building 
within  this  State. 

The  builder  of  a  Tessel  in  course  of  construction  in  Massachusetts  contracted 
a  debt  at  New  York  city  with  plaintiffis  for  materials  which  were  furnished 
in  New  York  to  the  builder  to  be  used  in  the  construction  of  the  yessel 
in  Massachusetts  Held,  that  no  lien  upon  the  vessel  attached  in  favor  of 
plaintiffs  under  the  laws  of  New  York,  although  the  materials  were  actually 
used  In  the  construction  of  the  vessel.  No  lien  attaches  even  if  the  vessel, 
after  her  completion,  sails  into  the  State  of  New  York. 

Appeal  by  defendants  from  a  judgment  in  favor  of  plaintifb. 
The  action  was  brought  by  Charles  W.  Moores  and  others,  against 
Benjamin  P.  Lunt  and  others,  upon  a  bond  given  to  discharge  an 
attachment  issued  against  the  steamship  "  The  Metropolis.''  The 
opinion  states  the  case. 

Beebe,  Wilcox  d  ffobbs,  for  appellants,  cited  HIbcox  Y.ffarbeck^  2 
Bosw.  506 ;  Phillips  v.  Wright,  6  Sandf.  342 ;  Mullin  v.  Hicks,  49 
Barb.  250 ;  In  re  Josephine^  39  N.  Y.  19 ;  Brookman  v.  ffamiU,  43 
N.  Y.  554 ;  The  Belfast,  7  Wall.  624. 

Oeorge  W.  Van  Siclen,  for  respondents,  cited  Philips  y.  Myers, 
30  How.  184;  Clark  v.  Thorp,  2  Bosw.  680;  Van  Nesty.  Tal- 
mage,  17  Abb.  99. 

Davis,  P.  J.  This  is  an  appeal  from  a  judgment  entered  upon  an 
order  overruling  demurrer  to  the  complaint.  The  grounds  of  demurrer 
stated  are :  First,  that  the  court  has  no  jurisdiction  of  the  sub- 
ject of  the  action.  Second,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  complaint  avers  that  about  the  18th  of  July,  1871,  one  Man- 
son  was  the  builder  of  an  unfinished  steamship  or  vessel,  now  called 
and  known  by  the  name  of  the  Metropolis,  then  lying  upon  the 
stocks  and  in  the  course  of  construction  at  Hewburyport,  in  the 
State  of  Massachusetts ;  that  said  Manson,  being  the  builder  of  said 
vessel,  as  aforesaid,  contracted  a  debt  at  the  city  of  "New  York  with 
the  plaintiffs  for  materials  and  articles  (specifying  them),  which 
were  furnished  in  this  State,  to- wit :  At  the  city  of  New  York,  '^  for 
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and  toward  the  bailding,  fitting,  famishing  and  equiping  said 
steamship  or  vessel."  The  complaint  then  shows  that  application 
for  a  warrant  was  made  to  one  of  the  justices  of  this  court,  in  Sep- 
tember, 1871,  to  enforce  the  lien  of  the  said  debt ;  that  a  warrant 
was  issued  to  the  sheriff  of  the  city  and  county  of  New  York,  who 
attached  and  seized  the  vessel;  that  thereupon  the  defendant, 
Benjamin  p.  Lunt  and  others,  being  the  owners  of  said  ship, 
applied  to  said  justice  for  an  order  discharging  the  attachment,  and 
executed  the  bond  set  forth  in  the  complaint,  conditioned  that  the 
obligors  will  pay  the  amount  of  the  claims  and  demands  which 
plaintiffs  ''  shall  establish  to  have  been  a  subsisting  lien  upon  such 
steamship  or  vessel  Metropolis,  pursuant  to  the  provisions  of  said 
act "  (the  act  of  April  24,  1862,  therein  before  recited),  "  at  the 
time  of  exhibiting  the  same ; "  that  thereupon  the  vessel  was  dis- 
charged, and  this  action  was  commenced  upon  the  bond. 

There  seems  to  be  no  doubt,  under  the  allegations  of  the  com- 
plaint, that  the  debt  was  contracted  within  this  State ;  nor  that  the 
articles  were  furnished  to  the  builder  within  this  State;  nor  that 
they  were  fuimished  for  and  toward  the  building,  fitting  out, 
famishing  and  equiping  of  the  vessel  then  on  the  stocks  and  in 
process  of  construction,  at  Newburyport,  Massachusetts. 

The  point  made  by  the  demurrants  that  the  complaint  does  not 
show  that  Ihe  articles  actually  entered  into  the  construction  of  the 
vessel,  and  therefore  fails  to  show  a  lien,  does  not  appear  to  us  to  be 
well  taken.  It  is  undoubtedly  true  that  it  must  be  shown  upon  the  trial 
that  they  actually  entered  into  such  construction.  Hiscoch  v.  Har- 
beck,  2  Bosw.  506 ;  Phillips  v.  Wright,  5  Sandf.  342.  But  the  aver- 
ment of  the  complaint  follows  the  language  of  the  statute  (chap. 
482,  Laws  of  1862,  §  1);  to  sustain  the  averment,  the  proof 
above  mentioned  must  be  given.  The  true  construction  of  the  lan- 
guage used  by  the  statute  and  by  the  pleading  is  that  the  materials 
were  furnished  for  and  entered  into  the  construction  of  the  vessel 
(see  Phillips  v.  Wright,  5  Sandf.  352),  and  we  think  it,  therefore, 
quite  sufficient  in  a  suit  upon  a  bond  of  this  character.  It  is  urged, 
also,  that  the  complaint  does  not  aver  the  delivery  of  the  articles ; 
but  that  fact,  so  far  as  necessary  to  be  averred,  must  be  deemed  to 
be  included  in  the  words  ''furnished  for  and  towanl  the  building," 
etc.,  of  the  ship. 

We  think  it  is  not  correct  to  assert  that  the  debt  must  be  held  to 
have  been  contracted  within  the  State  of  Massachusetts,  because  the 
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articles  furnished  were  used  in  the  construction  of  the  ship  in  that 
Stat6.  The  statute  requires  that  the  debt,  to  be  a  lien,  must  be  con- 
tracted within  this  State ;  and  the  averments  of  the  complaint  are 
substantially  that  the  articles  mentioned  were  purchased  and  fur- 
nished at  the  city  of  New  York,  to  the  builder  named,  for  the  purpo- 
ses mentioned.  We  think  the  contract  and  indebtedness  are  suffi- 
ciently shown  to  have  arisen  within  this  State- 
But  the  principal  question  in  the  case  is  whether,  upon  the  aver- 
ments of  the  complaint  as  above  construed,  a  lien  upon  the  vessel  is 
shown  under  the  act  of  1862.  It  appears  that  the  ship  was  in  pro- 
cess of  construction  at  Newburyport,  in  the  State  of  Massachusetts; 
and  that  while  in  such  process  the  builder  came  to  New  York  and 
bought  the  articles  mentioned  of  plaintiffs,  at  the  prices  stated,  tak- 
ing them  to  Newburyport  and  applying  them  toward  the  building 
of  the  ship,  then  on  the  stocks ;  and  the  point  is  whether  a  lien  on 
the  vessel  thereby  arose,  by  force  of  our  statute,  which  can  be 
enforced  as  such,  under  its  provisions,  whenever  the  ship,  after  being 
completed  and  launched,  shall  sail  into  the  jurisdiction  of  this  State. 
The  lien  created  by  the  act  of  J  862  is  purely  statutory.  It  does  not 
arise  or  exist  except  by  operation  of  the  statute ;  and  in  all  cases 
where  it  exists  it  arises  at  once  (so  far  as  the  question  in  this  case  is 
concerned)  upon  the  actual  use  of  the  materials  furnished  in  the 
"  building,  repairing,  fitting,  furnishing  or  equiping,"  of  the  ship.  It 
is  the  lien  which  arises  at  that  time,  for  the  enforcement  of  which 
the  statute  provides  the  remedy  of  attachment.  Does  such  lien  arise 
under  the  statute  where  the  materials  are  furnished  for  and  used  in 
the  construction  of  a  ship  in  a  foreign  State. 

The  statutes  of  this  State  have  no  extra-territorial  ^ect  The 
act  of  1862  cannot  be  enforced  in  Massachusetts.  Node  of  the 
judges  of  the  courts  of  that  State  could  i^sue,  under  the  provisions 
of  our  act,  the  attachment  thereby  given  to  enforce  the  lien  at 
Newburyport  before  the  vessel  should  have  sailed  from  that  port 
Nor  would  those  courts  have  recognized  any  lien  on  the  ship  by  force 
of  our  statute  under  the  facts  of  this  case. 

If  the  statute  has  no  extra-territorial  effect  how  can  it  be  said  to 
have  created  a  lien  upon  the  ship  while  beyond  our  jurisdiction  ? 
It  is  difficult  to  see  the  precise  grounds  upon  which  such  a  lien  can 
be  said  to  stand.  If  it  be  argued  that  a  lien  springs  up  by  force  of 
the  statute  whenever  the  ship  comes  within  our  jurisdiction,  the 
answer  will  be  that  such  a  case  ie  not  provided  for  by  thQ  statute ;  and 
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it  is  doubtful  whether  it  can  be  enacted  by  a  State  thatalien^  which 
did  not  already  exist,  shall  arise  from  the  act  of  sailing  into  the 
jurisdiction  of  a  State,  to  be  enforced  by  the  State  courts.  Such  a 
consequence  of  inter-State  navigation  might  conflict  with  the  federal 
constitution  and  the  laws  of  congress.  It  is  not  necessary,  however, 
to  pass  upon  that  question,  because  a  careful  examination  will  show, 
as  it  seems  to  us,  that  it  was  not  intended  by  the  act  of  1862  to  create 
liens  upon  vessels  not  within  this  State,  and  there  incurring  debts 
for  the  purposes  mentioned  in  the  act.  The  iteration  and  the  reitera- 
tion of  the  words,  *' within  the  State"  and  "  in  this  State,"  in  the 
first  seem  to  indicate  an  intention  that  those  words  shall  be  taken 
distributively  and  applied  to  all  the  material  facts  made  by  the  act 
elementary  to  the  lien. 

The  second  section  first  provides  that  the  debt  shall  cease  to  be  a 
lien  at  the  expiration  of  six  months  after  the  debt  was  contracted, 
unless  at  the  time  when  said  six  months  shall  expire  such  ship  or 
vessel  shall  be  absent  from  the  port  at  which  such  debt  was  contracted, 
in  which  case  such  lien  shall  continue  until  the  expiration  of  ten 
days  after  such  ship  or  vessel  shall  next  return  to  said  port.  This 
provision  cannot  be  applied  to  a  vessel  constructed  or  repaired  in  a 
foreign  State,  without  holding  that  the  lien  continues  without  lim- 
itation until  the  vessel  shall  have  once  entered  the  port  where  the 
debt  was  contracted,  and^^  afterward  ^^next  return"  to  the  same 
port  A  more  sensible  view  would  be  to  hold  that  the  words  '*  next 
return  to  said  port,"  when  coupled  with  the  words  in  the  first  sec- 
tion, which  require  the  debt  to  be  contracted  "  within  the  State," 
indicate  a  clear  intent  to  limit  the  lien  to  vessels  within  the  State 
when  the  lien  accrues. 

The  next  provision  of  the  second  section  is  that  ^^in  all  cases  such 
debt  shall  cease  to  be  a  lien  upon  such  ship  or  vessel  whenever  such 
ship  or  vessel  shall  leave  the  port  at  which  such  debt  was  contracted, 
unless  the  person  having  such  lien  shall,  within  twelve  days  after  such 
departure,  cause  to  be  drawn  up  and  filed  specifications  of  such  lien, 
which  may  consist  either  of  a  bill  of  particulars  of  the  demand  or  a 
copy  of  any  vmtten  contract  under  which  the  work  may  be  done, 
with  a  statement  of  the  amount  claimed  to  be  due  on  such  vessel, 
the  correctness  of  which  shall  be  sworn  to  by  such  person,  his  legal 
representative,  agent  or  assigns."  The  third  section  declares  that 
such  specifications  shall  be  filed  in  the  office  of  the  clerk  of  the  county 
in  which  such  debt  shall  have  been  contracted,  etc. 
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It  does  not  seem  possible  that  the  legislature  intended  by  this  pro- 
'vision  to  establish  perpetual  liens  on  ships  constructed  or  repaired 
abroad^  of  materials  sold  and  furnished  in  this  State,  with  no  require- 
ments of  any  public  notice  thereof,  unless  the  ship  shall  enter  the 
port  where  the  debt  was  contracted  and  afterward  depart  therefrom. 

Applying  these  provisions  to  cases  of  vessels  built  or  repaired,  or 
purchaeing  and  receiving  in  this  State  the  articles  and  services 
named  in  the  act,  and  we  have  a  system  of  liens  simple  and  easy  of 
enforcement ;  but  carrying  it  out  of  the  State,  and  applying  it  to 
vessels  building  in  other  States,  we  have  one  full  of  difficulty  and 
embarrassments  both  to  the  lienor  and  to  the  property  sought  to  be 
affected,  and  leading  to  grave  conflicts  between  our  statute  of  liens 
and  the  statutes  of  other  States. 

The  general  purpose  of  the  statute  in  such  is  obviously  to  protect 
our  own  citizens  who  furnish  materials,  etc.,  to  ships  and  vessels  from 
liability  to  losses  from  the  transitory  nature  of  the  property  benefited, 
the  act  of  using  which  generally  carries  it  out  of  the  jurisdiction  of  our 
local  tribunals.  A  specific  lien  under  certain  circumstances  is  given, 
and  one  of  those  circumstances,  m  our  opinion,  is  that  the  work  shall 
be  done,  or  the  materials  furnished,  for  which  the  lien  is  claimed, 
within  our  territorial  jurisdiction. 

The  judgment  and  order  must  be  reversed,  and  judgment  ordered 
upon  the  demurrer,  for  the  defendants. 

Dakibls,  J.,  concurred. 

Ordered  accordingly. 


Dutchess  Couimr  Mutual  Insubancb  Company  v.  Hachfield, 

appellant* 

Stolen  bonds  —  bona  fide  holder  —  negoHdbUUy. 

In  an  action  to  recover  negotiable  bonds  whicb  had  been  stolen  from  plaintiff, 
the  defendants  requested  the  court  to  charge  that  if  they  "  purchased  the 
bonds  in  the  open  market  for  full  value,  and  in  the  usual  course  of  business, 
without  notice  or  suspicion,  they  were  not  bound  to  make  a  close  and  critical 
examination  in  order  to  escape  the  imputation  of  bad  faith  in  the  purchase." 
The  court  refused  so  to  charge,  and  left  it  to  the  jury  to  say  how  much 
of  an  examination  defendants  ought  to  haye  made.    Held,  error. 

A  bond  payable  in  blank,  with  the  addition,  following  the  blank,  of  the  words 
"  his  executors,  administrators  or  assigns,"  is  negotiable. 
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Appeal  by  defendants  from  a  judgment  in  favor  of  plaintiff,  and 
also  from  an  order  denying  a  motion  for  a  new  trial.  The  action 
was  brought  by  the  Dutchess  County  Mutual  Insurance  Company 
against  Albert  Hachfield  a;nd  others,  constituting  the  firm  of  Hach- 
field  &  Co. 

The  opinion  states  the  case. 

J.  T,  Kilbrethy  Morris  £  Billings  and  M.  H.  CardozOy  for  appel- 
lants, argued  that  defendants  were  not  bound  to  make  a  critical 
examination.  Welch  v.  Sage^  47  N.  Y.  146 ;  Magee  v.  Badger,  34 
id.  247 ;  Belmont  Branch  Bank  v.  Hogey  35  id.  65 ;  Birdsall  v. 
SttsseUy  29  id.  220 ;  Lord  v.  Wilkinson,  66  Barb.  595  ;  Goodman  v. 
Stmonds,  20  How.  (U.  S.)  365  ;  Goodman  v.  Harvey,  4  Ad.  &  El.  870. 

Eamrrumd  &  Stichney,  for  respondent,  cited  Edw.  on  Bills,  310  ; 
SteinhcMrt  v.  Boher,  d4t  Barb.  442 ;  Lord  v.  Wilkinson,  56  id.  594 ; 
Fulton  Bank  v.  Phomiz  Bank,  1  Hall,  562 ;  Chitty  on  Bills,  255- 
260 ;  3  Phillips'  Evidence,  159-162 ;  1  id.  820. 

Dakiels,  J.  This  action  was  brought  to  recover  the  possession 
of  five  bonds  issued  by  the  city  of  Poughkeepsie,  for  the  sum  of 
$1,000  each.  They  were  payable  in  blank,  with  the  addition  fol- 
lowing the  blank,  of  the  terms  '^his  executors,  administrators  or 
assigns,"  etc.  ;  and  these  terms,  following  the  space  left  for  the 
insertion  of  the  name  of  the  payee  or  holder,  were  suflBcient  to 
render  them  negotiable  under  the  mercantile  law  of  the  State,  as  it 
now  seems  to  be  settled.  Brainard  v.  iV.  Y.  <&  Harlem  R.  R,  Co,, 
25  N.  Y.  406 ;  White  v.  Vermont  £  Mass.  R.  R.  Co,,  21  How. 
(U.  S.)  575 ;  Michigan  Bank  v.  Bldred,  9  Wall.  544,  551-2. 

The  evidence  showed  that  these  bonds  had  been  feloniously  stolen 
from  the  plaintiff,  their  lawful  owner,  shortly  before  they  were 
purchased  by  the  defendants ;  and  that  imposed  the  obligation 
upon  them  of  proving,  to  the  satisfaction  of  the  jury,  that  their 
purchase  was  made  for  value  and  in  good  faith,  before  they  could 
establish  a  title  to  the  bonds  superior  to  that  of  the  plaintiff  as  the 
preceding  owner.  Farmers'  Bank  v.  Noocon,  45  N.  Y.  762.  Where 
fraud  or  illegality  in  the  negotiation  of  commercial  paper  is  shown, 
the  law  presumes  a  want  of  consideration  in  the  transfer.  It  sup- 
poses that  'Hhe  original  party  not  being  able  to  sue  upon  the 
instrument  himself,  has  handed  it  over  to  another  to  sue  upon  it 
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for  his  benefit.  This  presumption,  so  raised  by  the  law,  must  be 
rebutted  by  the  holder  showing  affirmatively  that  he  gave  value. 

It  is  not  quite  correct  to  say  that  the  onus  of  proving  value  is 
cast  upon  the  plaintiff ;  but  the  plaintiff  being  presumed  to  stand 
in  the  shoes  of  the  party  from  whom  he  took  the  instrument,  and 
to  be  his  agent  for  the  purpose  of  carrying,  out  the  fraudulent*  or 
illegal  intention,  is  bound  to  get  rid  of  that  presumption."  Mtch 
V.  Joms,  32  Eng.  Law  &  Eq.  134,  137-8. 

Proof  was  given  by  the  defendants  tending  to  overcome  the  pre- 
sumption arising  out  of  the  circumstance  that  the  stolen  bonds 
were  found  in  their  possession,  by  showing  that  they  were  pur- 
chased by  them  for  a  valuable  and  adequate  consideration,  without 
notice  of  any  infirmity  in  the  title  of  their  vendor ;  and  it  is  upon 
the  disposition  which  the  court  made  at  the  trial  of  the  questions 
arising  upon  this  proof,  that  the  main  effort  is  made  by  the  defend- 
ants' counsel  to  sustain  their  present  appeal. 

After  the  charge  had  been  delivered  to  the  jury,  the  defendants' 
counsel  requested  the  court  to  instruct  them,  that  if  "  Hachfield  & 
Co.  purchased  these  bonds  in  the  open  market  for  full  value,  and  in 
the  usual  course  of  business,  without  notice  or  suspicion,  they  were 
::()t  bound  to  make  a  close  and  critical  examination  in  order  to  escape 
the  imputation  of  bad  faith  in  the  purchase."  The  court  de- 
clined to  charge  this  proposition,  and  left  it  to  the  jury  to  say 
how  much  of  an  examination  they  were  to  make  ;  and  the  defend- 
ants exceptefl  to  the  refusal.  This  exception  is  the  only  one  required 
to  be  considered  in  connection  with  the  charge  of  the  court ; 
because  the  preceding  request,  though  in  the  main  correct,  was 
finally  coupled  with  an  untenable  proposition,  and  for  that  reason 
properly  refused.  The  proposition  presented  by  this  exception 
seems  to  be  faultless.  For  if  the  defendants  did,  as  it  contemplated, 
purchase  the  bonds  in  the  open  market  for  value,  in  the  usual  course 
of  business,  without  notice  or  suspicion,  then  they  were  not  bound 
to  make  either  a  close  or  critical  examination  either  of  the  bonds  or 
into  their  history  in  order  to  escape  the  imputation  of  bad  faith  in 
the  purchase.  The  terms  made  use  of  did  not  complete  or  finish 
the  idea  pointed  at  by  the  words  "notice"  or  "suspicion."  But, 
as  the  whole  controversy  hinged  upon  the  question  whether  the 
defendants'  purchase  was  made  in  good  faith,  what  was  really 
intended  by  their  use  was  clear  and  conspicuous.  It  was,  in  sub- 
stance, without  notice  or  suspicion  of  the  robbery  by  which  the 
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plaintiff  was  divested  of  their  possession.  That  was,  under  the  cir- 
cnmstances,  their  clear  implication ;  and,  with  that  construction,  the 
proposition  which  the  court  declined  to  charge  was  sound  *in  all 
respects  ;  for  it  presented  the  case  of  a  purchase  for  full  value,  in 
the  ordinary  course  of  business,  without  notice  or  suspicion  of  the 
robbery  creating  the  infirmity  of  title ;  and  that  was  all  which  the 
law  required  to  be  established  to  protect  the  defendants  as  the  own- 
ers of  the  bonds.  Under  those  circumstances,  if  they  had  been  sub- 
mitted to,  and  found,  as  proved,  by  the  jury,  the  defendants  were 
not  bound  to  make  any  examination  or  investigation  whatever  to 
escape  the  imputation  of  bad  faith  in  their  purchase  of  the  bonds. 
For  they  were  of  themselves  sufficient  to  show  a  purchase  in  good 
faith,  for  value  and  the  usual  course  of  business ;  and  the  law 
requires  no  more  than  that  in  order  to  vest  the  buyer  with  the  title 
to  negotiable  securities.  Welch  v.  Sagey  47  N.  Y.  143 ;  Belmont 
Branch  of  State  Bank  of  Ohio  v.  Hoge,  35  id.  65. 

There  was  nothing  in  the  charge  which  avoided  the  effect  of  the 
refusal  to  submit  this  proposition  to  the  jury.  That  was  still  more 
unfavorable  to  the  defendants'  title,  for  it  required  them  to  satisfy 
the  jury  that  the  bonds  were  purchased  by  them  in  the  ordinary 
course  of  business,  "  and  that  they  did  not  procure  them  in  such  a 
shape  as  would  put  a  prudent  man  upon  inquiry ;  *'  and  that  "  they 
bought  them  and  paid  for  them  without  reason  to  suppose  that 
there  was  any  thing  wrong  about  them  ; "  "  that  where  parties  act 
in  good  faith  ill  the  purchase  of  securities  in  the  open  market,  with- 
out any  attending  circumstances  which  would  call  for  inquiry  or 
put  a  party  upon  his  guard,  the  purchase  would  be  protected,"  etc. 
And  it  was  further  added  :  "  If  you  find,  from  the  evidence  and  the 
surrounding  circumstances,  that  Hachfield  &  Co.  bought  these  bonds 
in  good  faith,  without  any  reason  to  suppose  that  Kendrick  had 
wrongfully  come  into  possession  of  them,  then  they  are  pro- 
tected." These  were  the  prominent  portions  of  the  charge,  stating 
what  the  defendants  were  required  to  establish  in  order  to  succeed  in 
their  defense  ;  and  they  required  too  much  of  them,  because  it  was 
clearly  to  be  implied  from  them  that  a  purchase  for  value  and  in 
good  faith  was  insufficient  in  case  there  was  enough  shown  to  put 
the  defendants  upon  inquiry,  or  upon  their  guard,  or  arouse  their 
suspicions  that  the  seller  had  wrongfully  acquired  possession  of  the 
bonds,  while  all  that  the  law  requires  to  protect  the  purchaser  is  that 
the  purchase  shall  be  for  value,  in  good  faith  and  in  the  ordinary 

Vol.  IV,  N.  Y.  Rkp.  —  21 


162  FIEST  DEPAETMENT, 

Dutchess  County  Mutual  Insunmce  Co.  t.  Hachfield. 

course  of  trade.  Welch  v.  Sage,  supra  ;  Ooodman  v.  SimondSy  20 
How.  (U.  S. )  343.  And  these  propositions  were  not  corrected  by  the 
general  statement^  afterward  made^  that  the  defendants  were  to  be 
protected  if  they  bought  the  bonds  in  good  faith,  because  the  pre- 
ceding qualifications  of  the  general  proposition  were  in  no  sense 
withdrawn  or  restricted. 

The  jury  were  left  with  the  impression  conveyed  by  the  charge 
that,  in  addition  to  good  faith  in  the  purchase  and  value  paid  for 
the  securities,  the  defendants  were  bound  to  satisfy  them  that  it 
was  made  under  circumstances  that  would  not  put  a  prudent  man 
upon  inquiry,  or  cause  him  to  suppose  there  was  anything  wrong,  or 
put  them  upon  their  guard,  or  lead  them  to  suppose  that  the  bonds 
were  not  regular.  To  correct  these  qualifications,  at  least  the  prop- 
osition the  court  declined  to  charge  was  required.  And  its  refusal 
must  have  been  decisive  with  the  jury,  that  a  purchase  for  value  in 
good  faith  and  in  the  usual  course  of  business,  were  not  in  them- 
selves sufficient  for  the  protection  of  the  defendants. 

A  new  trial  cannot  be  ordered  for  misdirection  in  the  charge,  for 
the  simple  reason  that  it  is  not  one  of  the  grounds  which,  under 
the  Code,  can  be  considered  in.  support  of  a  motion  made  for  that 
purpose  upon  the  minutes  of  the  court.  Code,  §  264.  For  that 
reason  the  effect  of  these  directions  is  no  otherwise  before  the 
court  on  the  present  appeal,  than  they  are  appropriate  for  consider- 
ation upon  the  effect  of  the  refusal  to  charge  as  requested  by  the 
defendants.  In  that  respect  they  have  been  examined  to  show  that 
the  proposition  declined  was  not  included  in  any  thing  which  has 
been  said.  And  as  it  had  not  previously  been  submitted  to  the  jury, 
and  was  right  and  proper  for  their  consideration,  the  court  should 
have  charged  it  when  the  request  was  made.  The  refusal  to  do  so 
was  error,  and  for  that  reason  the  judgment  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 
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Kelty  V.  LoNG^  appellant. 

Marri&d  toomen — UabUUy  of  separate  estate  ^Pleading, 

Defendant,  a  married  woman,  called  at  plaintiff's  store  to  look  at  furniture  for 
a  house,  which  she  said  she  contemplated  buying.  Her  husband  bought  the 
house  and  had  the  title  oonyejed  to  her.  She  called  again  at  plaintiff's  and 
stated  that  she  had  bought  the  house,  and  desired  the  furniture  for  the  pur- 
pose of  furnishing  it.  Relying  on  this  statement,  plaintiff  sold  and  deliv- 
ered the  furniture  to  defendant.  HM,  that  the  furniture  was  sold  and 
delivered  on  the  credit  of  defendant's  separate  estate ;  also,  that  defendant 
was  liable  in  an  action  for  the  value  of  the  furniture,  although  the  com- 
plaint did  not  aver  that  she  was  a  married  woman. 

Under  the  statute  allowing  a  married  woman  to  sue  and  be  sued  in  the  same 
manner  as  if  she  Were  sole,  it  is  sufficient  if  the  complaint  in  an  action 
against  her  sets  forth  a  cause  of  action  and  contains  the  averments  required 
to  render  it  sufficient  in  an  action  at  law. 

Appeal  by  the  defendant  from  a  judgment  in  favor  of  the  plain- 
tiff, entered  on  the  report  of  a  referee.  The  action  was  brought  by 
Gibbons  L.  Kelty  and  others  against  Sarah  A.  Long  to  recover  the 
value  of  furniture  sold  and  delivered  by  plaintiffs  to  defendant. 
The  complaint  did  not  aver  that  defendant  was  a  married  woman, 
but  stated  that  the  firm  of  Eelty  &  Co.  ^'  sold  and  delivered  to  the 
defendant,  then  doing  business  in  said  city  "  (New  York)  "  on  her 
sole  and  separate  account,  and  at  her  request, '^  the  goods  and  mer- 
chandise, the  value  of  which  is  sued  for.  The  defendant  answered 
that  she  was  a  married  woman,  and  that  the  cause  of  action 
set  forth  in  the  complaint  did  not  concern  her  separate  prop- 
erty. Plaintiffs  did  not  reply.  The  case  was  referred,  and  the 
referee  reported  in  favor  of  plaintiffs,  and  judgment  was  ordered  for 
the  sum  of  $1,922.08,  with  costs.  The  remaining  facts  appear  in 
the  opinion.    The  defendant  appealed. 

Orlando  L.  Stewart,  for  appellant.  Defendant  was  engaged  in  no 
business  on  her  own  account.  Robinson  v.  Rivers,  9  Abb.  N.  S. 
144 ;  KOso  v.  Tabor,  52  Barb.  125  ;  De  Mott  v.  McMulhn,  1  Swee- 
ney, 686 ;  White  v.  Story,  43  Barb.  124 ;  Schmitt  v.  Costa,  3  Abb. 
N.  S.  188 ;  Manchester  v.  Sahler,  47  Barb.  155 ;  Knapp  v.  Smith, 
27  N.  Y.  277.  Defendant  did  not  expressly  charge  her  separate 
estate.  TaU  v.  Dederer,  22  N.  Y.  450 ;  Corn  Exchange  Ins.  Co.  v. 
Babcock,  42  id.  613. 


I. 

1 
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Alezander  Osirander  and  William  H.  Amomx,  for 
cited  Vanderheyden  t.  MaUory,  1  N.  Y.  452, 462 ;  Banutty.  bo6*\ 
migUin,  39  Barb.  194;  Souihwick  y.  Souihunek,  9  Abb.  S.  S.  ISStl 
8.  C,  49  N.  Y.  510. 


Dasiexa,  J.    The  statute  of  thig  State  aUowing  m 
to  sue  and  be  sued  in  the  Bame  manner  as  if  she  were  sole, 
anthorixes  a  complaint  against  her  which  simply  sets  forth  a  caue  i 
action,  containing  the  averments  required  to  render  it  anffidat  a 
an  action  at  law.    Frecking  y.  BoUand,  53  N.  Y.  422;  I^iWB  1^ 
chap.  172,  §  7. 

The  consequence  of  this  authority  to  sue,  where  the  oouise  po- 
yided  by  the  statute  is  adopted,  as  distinguishable  from  the  sfff- 
ments  required  to  constitute  the  statement  of  a  cause  of  acunii 
equity  against  a  married  woman,  is  that  the  defense  of  coyenme 
made  by  way  of  answer  may  be  controyerted  or  avoided  by  eyidcno, 
under  section  168  of  the  Code,  without  alleging  the  facts  proposed 
to  be  proven  for  that  purpose  in  the  pleadings.    A  reply  maybe 
required  or  allowed  upon  special  motion  for  that  purpose,  contus- 
ing a  statement  of  such  facts,  under  section  153  of  the  Code.    But 
where  that  course  is  not  pursued,  the  allegations  in  the  answer,  of 
new  matter  not  relating  to  a  counter-claim,  are  to  be  deemed  con- 
troverted by  the  adverse  party  as  upon  a  direct  denial  or  avoidance, - 
as  the  case  may  require,  without  any  reply  being  served  in  the  case 
(§  168);  and  under  this  practice  the  plaintiffs  had  the  right  to  show, 
in  answer  to  the  defense,  that  the  defendant  was  a  married  woman, 
and  the  fact  that  the  furniture,  the  price  of  which  was  claimed  in 
the  action,  was  sold  to  her  upon  the  credit  of  her  separate  estate,  if 
they  had  the  evidence  which  would  successfully  establish  that  fact 

For  that  purpose  it  was  proven  that  on  the  9th  of  November, 
1870,  she  received  the  title  to  a  house  and  lot  upon  Lexington  avenue, 
in  the  city  of  New  York,  and  that  the  same  was  afterward  occupied 
by  herself  and  her  husband  as  their  residence.  It  may  fairly  be 
regarded  as  proven  by  the  evidence  that  this  property  was  pur- 
chased for  her  by  her  husband,  and  conveyed  to  her  by  his  direction 
in  pursuance  of  the  design  of  the  purchase.  It  was  accordingly  tk 
gift  from  him  to  her.  And  that,  as  the  law  stood  at  the  time,  and 
lias  since  remained,  was  perfectly  legal  and  proper,  as  long  as  no 
creditors  appeared  to  question  the  validity  of  the  transaction. 
Such  an  acquisition  of  title  was  sufficient  to  render  the  premises 
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conreyed  the  separate  estate  of  the  wife.  For^  since  the  enactment 
of  the  statutes  protecting  married  women  in  their  title,  use  and 
enjoyment  of  real  and  personal  property,  what  was  formerly  distin- 
gaished  in  equity  as  the  separate  estate  of  a  married  woman  has 
become  rery  broadly  extended  and  enlarged.  It  is  no  longer  lim- 
ited to  property  held  in  trust  for  her,  over  which  she  has  a  mere 
power  of  appointment  or  disposition;  but  it  now,  by  the  terms  of 
the  statute,  includes  all  the  real  and  personal  property  which  may 
be  held  in  trust  for  her,  subject  to  her  power  to  charge  or  dispose  of 
it;  that  which  she  may  own  at  the  time  of  her  marriage,  and  that 
also  which  she  may  acquire  during  its  continuance.  All  such  prop- 
erty is  now,  in  general  terms,  designSted,  described  and  secured  to 
her  as  her  sole  and  separate  property  (Laws  1848,  ch.  200;  1849, 
ch.  376;  1853,  ch.  576;  1868,  ch.  187;  1860,  ch.  90;  1862,  ch.  172), 
and  it  is  all  chargeable  with  the  payment  of  the  debts  which  she 
has  the  power  of  contracting. 

The  eyidence  given  by  the  plaintiffs'  salesman  was  direct  and 
positive  that  the  furniture,  for  the  recovery  of  the  price  of  which 
this  action  was  brought,  was  selected  and  purchased  by  the  defend- 
ant herself,  and  that  by  her  authority,  expressly  given  in  answer  to 
an  inquiry  propounded  by  him,  it  was  charged  to  her  and  not  to 
her  husband.  Her  evidence  —  not,  however,  given  in  very  positive 
terms — was  in  conflict  with  the  statements  of  the  salesman  upon 
this  subject.  And  as  that  was  all  which  the  case  contained  relating 
to  it,  the  question  as  to  who  was  correct  was  simply  one  of  fact  for 
the  consideration  and  decision  of  the  referee.  He  adopted  the  rela- 
tion given  by  the  salesman  as  correct,  and,  on  this  state  of  the 
evidence,  this  court  has  no  means  by  which  it  can  possibly  arrive  at 
any  different  conclusion. 

According  to  the  evidence  given  by  the  salesman,  the  defendant 
first  called  to  look  at  the  furniture  when  she  was  negotiating  for 
the  house  and  before  it  had  been  purchased,  and  represented  that 
she  contemplated  making  the  purchase  of  the  furniture  for  the 
purpose  of  furnishing  the  house  in  case  she  bought  it.  At  a  sub- 
sequent time  he  says  that  she  called  again  and  then  represented  that 
she  had  bought  the  house,  and  desired  the  furniture  for  the  pur- 
pose of  fumisjiing  it.  And  he  in  substance  testified  that  it  was 
sold  to  and  purchased  by  her,  in  order  to  furnish  the  house,  which 
had  then  been  conveyed  to  her,  upon  Lexington  avenue.  She  did 
not  deny  the  object  for  which  the^  furniture  was  bought,  and 
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admitted  its  deliyerj  at  the  honse^  but  in  substance  denied  making 
the  purchase  herself,  and  claimed  that  in  making  it  she  merely  acted 
on  behalf  of  her  husband,  who  was  to  furnish  the  house  for  her.  That 
agency,  however,  does  not  appear  to  haye  been  communicated  to 
the  plaintiffs,  or  any  person  acting  for  them.  But  the  evidence 
was  of  such  a  nature  as  to  warrant  the  referee  in  concluding  as  he 
did,  that  the  sale  was  made  to  her  upon  the  faith  of  her  representa- 
tion that  she  owned  the  house  and  was  herself  buying  the  furniture 
to  furnish  it.  These  facts  must  accordingly  be  regarded  as  estab- 
lished by  the  evidence  given  upon  the  trial  for.  the  purpose  of  dis- 
posing of  the  present  appeal,  and  as  the  house  was  acquired  by  her 
for  the  residence  of  herself  and  her  husband,  and  was  useless  for 
that  purpose  unfurnished,  the  debt  contracted  for  the  price  of  the 
furniture  was  created  for  the  improvement  of  the  defendant's 
separate  property.  It  cannot  be  necessary  that  the  debt  should  be 
incurred  for  something  afterward  becoming  a  portion  of  the  prop- 
erty itself  to  give  it  that  character.  But  a  debt  incurred  for  what- 
ever may  be  requisite  to  render  the  wife's  property  the  subject  of 
profitable  use  or  convenient  enjoyment  must  be  sufiicient  for  that 
purpose.  For  that  gives  her  the  substantial  benefit  and  advantage 
of  the  property  owned  by  her  which  she  would  not  have  without  it. 

The  fact  that  she  was  expected  to  pay  cash  for  the  furniture 
when  the  property  was  delivered,  did  not  change  the  nature  of  the 
transaction  as  to  its  effect  upon  her  separate  estate.  For  the  fact 
still  remains,  under  the  conclusions  of  the  referee,  that  the  furni- 
ture was  sold  and  delivered  on  the  credit  of  the  defendant's  sep- 
arate estate,  and  to  render  it  the  subject  of  convenient  enjoyment 
and  profitable  use  by  her.  And  that  was  sufficient  to  render  her 
liable  in  this  action. 

According  to  the  view  which  the  referee  took,  and  was  justi- 
fied in  taking,  of  the  evidence,  the  judgment  was  right,  and  it 
should  be  affirmed,  with  costs. 

Davis,  P.  J,,  and  Brady,  J,,  concurred. 

Jv,dgme7it  affirmed. 
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Habway  V.  Ma  YOB  of  New  Yobk,  appellant. 

a 

Mills  t.  Same^  appellant. 

8et-off —  damagea  from  fraud  —  Pleading. 

Plaintiff,  as  asBignee  of  B.,  sued  defendant,  a  manicipal  corporation,  to 
recover  for  goods  sold  and  delivered  to  defendant  by  B.  Held,  that  the 
defendant  might  set  off.  an  alleged  indebtedness  of  B.  to  defendant  for 
money  paid  to  B.  and  obtained  by  him  by  making  fraadalent  overcharges 
for  other  goods  famished  to  defendant,  in  collnsion  with  the  officers  of 
defendant. 

Where  facts  exist  upon  which  the  law  implies  a  promise  to  repay  money 
frandnlently  obtained,  it  is  not  irrelevant  in  a  pleading  under  the  Code  to 
set  up  the  facts  which  must  be  proved,  and  aver  as  the  gravamen  of  action  the 
liability  and  promise  which  the  law  implies  from  them. 

Appeal  by  defendants  from  an  order  striking  out  certain  por- 
tions of  the  answer.  The  action  was  brought  by  James  L.  Harway 
against  the  Mayor^  Aldermen  and  Commonalty  of  the  city  of  New 
York.  A  similar  action  was  brought  by  Japies  W.  Mills  against  the 
same  defendants  on  precisely  the  same  state  of  facts.  The  plaintiff 
claims^  as  assignee  of  Daniel  Berrien^  to  recover  sums  amounting 
in  all  to  115^  204^  alleged  to  be  due  for  goods  sold  and  delivered. 
The  answer  set  up  that  Berrien  had,  previous  to  the  assignment  of 
the  claim,  fraudulently  overcharged  to  the  amount  of  150,000  for 
other  goods,  etc.,  furnished  to  the  city,  and  had  procured  the  bills 
therefor  to  be  allowed  by  fraudulent  collusion  with  the  city  officers. 
The  judge,  on  motion,  ordered  that  all  parts  of  the  answer  alleging 
fraud  and  fraudulent  intent  be  stricken  out,  as  constituting  a  cause 
of  action  in  tort,  and  not  competent  to  be  set  off  in  this  action. 
The  defendants  appealed. 

K  D.  Smith  and  J.  C.  Carter y  for  appellants.  The  matter  sought 
to  be  stricken  out  is  a  good  defense  by  way  of  set-off.  Whitcomb  v. 
WiUiams,  4  Pick.  228;  Duke  v.  Collins,  4  A.  &  E.  858;  Byxbie  v. 
Woody  24  K  Y.  607;  Selwyn's  Nisi  Prius  (7th  Am.  ed. ),  82,  et  seq.  and 
notes;  Andrews  v.  Artisan^  Bank,  2.6  N.  Y.  298;  Chitty  on  Con- 
tracts (10th  Am.  ed.),  70^,etseq,;  Waite  v..  Leggett,  8  Cow.  195; 
Clarke  v.  DutcAer,  9  id..  674;  Knihbs  v.  HaM,  1  Esp.  84;  Milnes  v. 
Duncan,  6  B.  &C.  671;  Wakefield  y.  Newbon,lS  L.  J.  (N.  8.)  Q.  B. 
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260;  Coit  v.  Stewarty  50  N.  Y.  17;  Myers  v.  Davis,  22  id.  489; 
Martin  v.  Kunzmuller,  37  id.  396;  Marsh  v.  Seating,  1  Bing. 
(N.  C.)  198. 

J.  8.  Lawrence,  for  respondent.  A  claim  founded  on  a  tort  ifi 
not,  until  after  judgment,  a  subject  of  set-off.  Mead  y.  OiUett,  19 
Wend.  397;  Roberts  v.  Carter,  38  N.  Y.  107.  The  allegationfl  of 
fraudulent  intent  or  fraud  were  irreleyant.  Cheney  y.  Oarbutt,  5 
How.  468;  Sellar  v.  Sage,  12  id.  531;  Corwin  y.  Freeland,  6  N.  Y. 
560;  Conaughty  v.  Nichols,  42  id.  83.  See,  also,  Degraw  v.  Elmore, 
50  id.  1;  Ross  v.  Mather,  51  id.  108,  112;  Smith  v.  Countryman,  30 
id.  655;  Bank  of  Troy  v.  /Stxtt  National  Bank,  43  id.  452;  Moore  v. 
JVbJ^e,  53  Barb.  425;  Marshall  v.  Gray,  57  id.  414;  Mc  Govern  v. 
Payw,  32  id.  83. 

Davis,  P.  J.  The  plaintiff  in  this  action  sues,  as  assignee  of 
one  Berrien,  to  recover  divers  large  accounts  against  the  city  for 
goods,  wares  and  merchandise  sold  and  delivered  to  the  defendant 
by  said  Berrien.  The  accounts,  and  the  indebtedness  thereon,  are 
not  denied.  The  sole  defense  set  up  by  the  answer  is  a  set-off  of 
an  alleged  indebtedness  of  Berrien  to  the  defendant  for  a  larger 
amount  than  plaintiff  claims.  The  indebtedness  is  alleged  to  be  for 
large  sums  of  money  paid  by  the  defendant,  to  Berrien,  in  amounts 
and  at  times  specified,  and  obtained  by  means  of  fraudulent  prac- 
tices, pretenses,  and  representations  by  said  Berrien,  in  collusion 
with,  or  by  deception  of,  the  officers  of  defendant. 

The  answer  avers  and  sets  out,  concisely  and  without  redundancy, 
the  fraudulent  means  by  which  the  money  is  alleged  to  have  been 
obtained,  and  alleges  that  the  same  was  received  by  Berrien,  to  and 
for  the  iise  of  defendant.  It  is  well-settled  law  that,  *^  if  one  man 
has  obtained  money  from  another  through  the  medium  of  oppres- 
sion, imposition,  extortion  or  deceit,  such  money  is,  in  contempla- 
tion of  law,  money  received  for  the  use  of  the  injured  party ;  it  is 
not  the  money  of  the  wrong-doer,  and  he  has  no  right  to  retain  it, 
and  the  law,  therefore,  implies  a  promise  from  him  to  retu]rn  it  to 
the  rightful  owner,  whose  title  to  it  cannot  be  destroyed  and 
annulled  by  the  fraudulent  and  unjust  dispossession.  The  tort  may 
be  waived,  and  an  action  brought  for  the  recovery  of  the  money  upon 
the  implied  contract."  Chambers  v.  Lewis,  2  Hilt.  591 ;  Putnam 
V.  Wise,  1  Hill,  235, 240,  note;  Neate  v.  Harding,  6  ExcJi.  349. 
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The  cases  are  very  numerous  which  establish  that  an  action  of 
assumpsit  at  common  law  for  moneys  thus  obtained  could  have  been 
brought  upon  the  implied  promise.  The  statute  '{2  B.  S.  354, 
§  18)  declares  what  demands  may  be  the  subject  of  set-off,  and 
specially  names  causes  of  action  arising  upon  contract,  express 
ofunpL;  and  wherever  assn„.p«it  wiU  lie  for  money  had'^and 
received,  the  demand  therefor  may  be  set  off  in  action  of  assump* 
ait  brought  by  the  party  against  whom  it  exists ;  and  the  assi^ee 
of  such  party  takes  a  cause  of  action  subject  to  the  defense  of 
set-off  to  the  same  extent  as  it  existed  against  the  assignor.  See 
statute  above  cited;  Whitcojnb  v.  Williams,  4  Pick.  228;  Duke^  de 
Cadaval  v.  Collins,  4  A.  &  E.  858;  Byxbee  v.  Wood,  24  N.  Y.  607; 
Selwyn's  N.  P.  (7th  Am.  ed.)  82,  and  notes;  Chitty  on  Con- 
tracts (10th  Am.  ed.),  704,  et  seq,;  Waite  v.  Leggett,  8  Cow.  195; 
Clarh  V.  Dutcher,  9  id.  674;  Coit  v.  Stewart,  50  N.  Y.  17;  Andrews 
V.  Artisans'  Bank,  26  id.  298;  Myers  v.  Davis,  22  id.  489 ;  Martin 
y.  KunzmuUer,  37  id.  396. 

It  is  true  the  defrauded  party  in  such  case  has  a  choice  of  reme- 
dies. He  may  pursue  the  person  guilty  of  the  fraud  in  an  action 
of  tort  for  damages  sustained  by  the  injury,  or  waiving  that  remedy, 
he  may  treat  the  matter  as  simple  debt,  and  proceed  upon  the 
implied  contract  to  repay  the  money. 

There  is  no  doubt,  therefore,  that  upon  proof  of  the  facts  allegid 
in  the  answer,  the  defendant  will  be  entitled  to  enforce  his  defense 
of  set-off  in  this  action,  to  the  extent  necessary  to  extinguish  the 
demands  held  by  the  plaintiff  as  assignee  of  Berrien.  The  answer 
of  defendant,  it  will  be  observed,  proceeds  altogether  upon  the 
rights  springing  out  of  the  alleged  fraud.  It  claims  nothing, 
except  upon  the  ground  that  Berrien  obtained  the  excessive  pay- 
ment by  fraudulent  pretenses  and  practices.  The  allusion  to  the 
city  officers  who  passed  upon  and  paid  the  accounts  is  not  made  for 
the  purpose  of  averring  mistake  as  a  distinctive  ground  of  claim, 
but  to  aver  that  those  officers  were  deceived  by  or  were  in  collusion 
with  Berrien's  alleged  frauds. 

It  will  be  necessary,  therefore,  on  the  trial  of  the  action,  to  give 
evidence  of  and  satisfactorily  show  the  alleged  frauds,  in  order  to 
establish  the  basis  of  the  implied  promise  to  pay  back  the  money 
had  and  received,  and  a  jury  must  pafls  upon  those  questions.  This 
fact  does  not,  however,  change  the  nature  of  the  alleged  defense, 
which  is  all  the  while  a  mere  set-off  of  indebtedness,  arising  upon 
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an  implied  contract.  In  all  cases  of  implied  contracts^  the  facts 
upon  which  the  law  implies  the  contract  must  be  made  to  appear 
by  proof  or  admission ;  and  so  in  this  case,  unless  the  plaintiff 
admits  the  alleged  indebtedness,  the  defendant  must  proceed  to 
prove  it,  which  can  only  be  done  by  proving  the  facts  out  of  which 
the  law  implies  it.  Hence  it  is  no  ground  to  exclude  a  set-off  upon 
an  implied  contract  that  to  maintain  the  implication  requires  evi- 
dence satisfactorily  establishing  a  tortious  or  fraudulent  transaction. 
In  speaking  of  a  party's  right  to  assert  his  claim  in  such  case  as  a 
contract  for  the  payment  of  money,  the  books  speak  of  him  as 
'^waiving  the  tort."  This  phrase  means  no  more  than  that  in 
treating  the  matter  as  a  contract  he  waives  his  right  to  pursue  it  as 
a  tort  with  the  peculiar  remedies,  penalties  and  consequences 
belonging  to  it  in  that  character.  He  by  no  means  waives  the 
right  to  give  evidence  of  the  transaction  and  of  its  true  character, 
in  order  to  raise  the  implication  upon  which  his  demand  in  contract 
must  rest,  for  that  would  be  to  waive  all  remedy.  The  waiver  of 
the  tort,  therefore,  is  simply  a  declaration  that  for  the  purposes 
of  redress  the  party  elects  to  treat  the  facts  as  establishing  an 
implied  contract  which  he  may  enforce,  instead  of  an  injury  by 
fraud  or  wrong,  for  the  committing  of  which  he  may  demand, 
damages,  compensatory  or  exemplary.  In  either  case  the  facts 
remain  the  same,  and  are  alike  the  subject  of  proof  and  the  basis 
of  the  remedy,  except  as  to  such  incidents  as  in  the  action  for  tort 
may  bring  in  the  elements  of  willful  or  malicious  injury  to  give 
scope  for  larger  damages. 

Under  the  common-law  rules  it  was  sufficient  to  aver  the  indebt- 
edness in  the  form  of  the  well-known  counts  of  indebitatus  assump- 
sit ;  but  it  would  also  have  been  proper  by  special  declaration  in 
assumpsit  alleging  the  fraudulent  acts,  and  averring  the  indebted- 
ness arising  therefrom  and  a  promise  to  pay. 

It  is  doubtful  whether  under  the  Code  the  former  of  these  modes 
should  be  allowed,  but  it  is  not  necessary  to  pass  upon  that  question. 
The  real  question  on  this  motion  is  whether  where  facts  exist  upon 
which  the  law  implies  a  promise  (in  the  absence  of  an  express  one)  to 
repay  money  fraudulently  obtained,  it  is  irrelevant  in  a  pleading  under 
the  Code  to  set  up  the  facts  which  must  be  proved,  and'  aver  as  the 
gravamen  of  action  the  liability  and  promise  which  the  law  implies 
,from  them.    We  are  of  opinion  that  it  is  not  irrelevant  but  more 
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nearly  conforms  to  the  spirit  and  requirement  of  the  Code>  and  is 
the  wiser  and  safer  course  of  pleading. 

It  certainly  is  no  detriment  to  the  plaintiff  but  rather  to  his 
advantage  to  have  notice  in  advance  of  the  precise  facts  he  will  be 
called  upon  to  meet ;  and  where  the  statement  is  made  by  com- 
plaint or  answer  in  a  concise  form^  without  redundancy  (which 
means  ''vain  repetition"),  and  the  facts  stated  are  such  as  are 
essential  to  be  proved  on  the  trial  to  constitute  a  defense  or  action, 
the  opposite  party  cannot  be  said  to  be  ''aggrieved  thereby."  Code, 
§  160,  and  see  Wait's  Annotated  Code,  293,  and  the  cases  cited  in 
notes. 

We  are  of  opinion  that  the  order  striking  out  portions  of  the 
answer  as  irrelevant  and  redundant  is  erroneous,  and  should  be 
reversed  with  costs  of  this  appeal,  and  the  motion  denied,  with 
costs. 

DAiaELS  and  Bbady,  JJ.,  concurred. 

Ordered  accordingly. 


MossELMAif,  appellant,  v.  Oaek. 

Bankruptcy — iff eet  (if  proceedings  in  foreign  court — title  to  hankrupt'i  eetate 
Pleading — tehat  are  not  facte  euJMent  to  conetitute  eauee  of  action. 

PlaintUTB  brought  action  as  aaaigneea  in  bankruptcy  of  S.  ft  Ck>.,  a  Belgian  finn 
which  had  been  declared  bankrupt  by  a  Belgian  court,  to  recover  from  de- 
fendant, a  resident  of  New  York,  the  valae  of  property  alleged  to  have  been 
frandnlently  obtained  from  S.  &  Co.  Held,  that  a  complaint  averring  such 
fkcts  did  not  show  title  in  plaintiff,  and  it  was  properly  dismissed,  on  motion, 
as  not  stating  "  facts  sufficient  to  constitute  a  cause  of  action." 

It  seems  that  the  courts  of  this  State  will  not  recognize  or  enforce  a  right  or 
title  acquired  under  a  foreign  bankrupt  law  or  foreign  bankrupt  proceed* 
ings,  so  far  as  affects  property  within  the  jurisdiction  of  the  courts  of  this 
State,  or  demands  against  residents  of  this  State. 

Appeal  by  plaintiffs  for  a  judgment  dismissing  the  complaint 
with  costs  to  defendant.  The  action  was  brought  in  April,  1859, 
by  Isidore  Mosselman  and  Constant  Poelaert  against  Meyer  Caen. 
The  plaintiffs  claimed  as  assignees  of  the  estate  of  Sichel  &  Co., 
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of  Belgium^  who  had  been  declared  bankrupt  by  a  decree  of  the 
Tribunal  of  Commerce  of  the  city  of  Brussels^  made  September  25, 
1856.  Defendant  was  a  resident  of  New  York,  and  this  suit  was 
instituted  to  recover  the  value  of  certain  goods  which,  it  was 
alleged,  defendant  had  fraudulently  procured  from  Sichel  &  Go. 
from  May  1,  1855,  to  August  13,  1856.  The  defendant  put  in  an 
answer  denying  certain  allegations  of  the  complaint.  At  the  trial 
the  complaint  was  dismissed,  on  defendant's  motion,  on  the  ground 
that  it  ddd  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Plaintiffs  appealed. 

John  B,  Ibgerty,  Malcolm  Campbell  and  C,  L.  Spilthom,  for 
appellants.  The  defendant  failing  to  demur  could  not  object  to 
plaintiffs'  right  to  maintain  the  action.  Code,  §§  144, 148 ;  Fulton 
Fire  Ins.  Co.  v.  Baldwin,  37  N.  Y.  648 ;  PatcMn  v.  Peck,  38  id. 
39  ;  Donnell  v.  WaUhy  33  id.  43,  44 ;  Robbim  v.  WelU,  18  Abb.  191 ; 
Lee  V.  Wilkes,  27  How.  341 ;  Eaton  v.  Balcom,  33  id.  80.  The 
plaintiffs,  as  foreign  trustees,  had  a  right  to  sue.  Hoyt  v.  Thomp- 
son, 5  N.  Y.  320,  341 ;  Johnson  v.  Hunt,  23  Wend.  87 ;  Abraham 
V.  Plestoro,  3  id.  538  ;  Story's  Conflict  of  Laws,  §§  419-421. 

A.  J.  Vanderpoel,  Kaufman  £  Foster,  and  L.  &  8.  If.  Sanders, 
for  respondent.  No  title  vested  in  plaintiffs  by  the  foreign  adjudi- 
cation in  bankruptcy.  WiUitts  v.  Waits,  25  N.  Y.  586 ;  Harrison 
V. '  Sterry,  2  Curtis,  272 ;  Baldwin  v.  Hale,  1  Wall.  223 ;  KeOey  v. 
Drury,  9  Allen,  27 ;  Johnson  v.  Hunt,  23  Wend.  100. 

Davis,  P.  J.  On  the  trial  of  this  case  the  plaintiffs  offered  to 
prove  all  the  complaint,  to  which  the  defendants'  counsel  objected, 
on  the  ground  that  the  plaintiffs  claiming  as  foreign  trustees, 
appointed  by  a  foreign  court,  had  no  right  to  maintain  this  action, 
which  objection  was  sustained,  and  plaintiffs  excepted.  Subse- 
quently the  defendant  moved  to  dismiss  the  complaint,  on  the 
ground  that  it  did  not  contain  facts  sufficient  to  constitute  a  cause 
of  action.  The  court  granted  the  motion  and  dismissed  the  com- 
plaint, to  which  plaintiffs  excepted. 

It  is  obvious  that  the  only  point  determined  by  the  court  below 
was  that  raised  by  the  specific  objection,  to  wit:  that  the  trustees  in 
this  case  have  no  right  to  maintain  the  action.  It  woulcl^^not  be 
right,  therefore,  if  this  court  deemed  the  other  grounds  ndk 
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aBserted  by  the  counsel  for  the  respondent  to  be  well  taken,  to 
afiSrm  the  judgment  upon  them  because,  if  they  had  been  put  'for- 
ward in  the  court  below,  it  does  not  appear  that  amendments  of  the 
complaint,  sufficient  to  have  obyiated  such  objection,  would  not 
haye  been  allowed. 

It  is  true,  as  insisted  by  appellants'  counsel,  that  the  point  on 
which  the  court  disposed  of  the  case  might  properly  have  been 
taken  by  demurrer;  but  it  is  not  of  the  class  that  is  to  be  deemed  to 
have  been  waived  unless  so  taken.  Code,  §  148.  A  complaint  must 
always  show  title  in  the  plaintiff  of  the  subject-matter  of  the  action 
or  such  an  interest  therein  as  indicates  them  to  be  proper  parties  to 
the  litigation;  otherwise  it  fails  to  ^^  state  facts  sufficient  to  consti- 
tute a  cause  of  action"  in  favor  of  plaintiffs  against  defendant. 
Davis  V.  Mayor  of  New  York,  14  N.  Y.  626;  Greene  v.  Breck, 
10  Abb.  43;  DeWitt  v.  Candler,  11  id.  459.  These  cases  hold,  sub- 
stantially, that  a  failure  to  show  in  the  complaint  the  title  or 
interest  above  suggested  leaves  such  complaint  open  to  the  objection 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
and  that  the  objection  on  that  ground  may  be  raised  at  the  trial,  as 
well  as  by  demurrer. 

The  plaintiffs  show  themselves,  by  the  averments  of  the  com- 
plaint, to  be  trustees  in  bankruptcy  of  the  firm  of  Sichel  &  Co. 
The  members  of  that  firm  were  residents  of,  and  subject  to  the 
laws  of,  the  kingdom  of  Belgium,  and  were  adjudged  bankrupts  in 
proper  proceedings  for  that  purpose,  in  the  Tribunal  of  Commerce 
of  the  city  of  Brussels.  As  such  trustees  the  plaintiffs  claim  to 
recover  the  value  of  property  alleged  to  have  been  fraudulently  and 
tortiously  obtained  from  said  bankrupts.  It  is  not  distinctly  averred 
wjiether  the  bankruptcy  of  Sichel  &  Co.  was  voluntary  or  involun- 
tary (in  the  sense  in  which  those  terms  are  used  in  the  coijirts  of 
bankruptcy  of  the  United  States);  but  it  is  assumed  by  the  appel- 
lants that  they  were  voluntary  bankrupts. 

It  seems  to  be  the  settled  law  of  this  State  that  our  courts  will 
not  recognize  or  enforce  a  right  or  title  acquired  under  a  foreign 
bankrupt  law  or  foreign  bankrupt  proceedings,  so  far  as  affects 
property  within  their  jurisdiction  or  demands  against  residents  of 
the  State.  See  Mosselman  v.  CaeUy  34  Barb.  66;  Abraham  r, 
PledorOy  3  Wend.  638;  Johnson  v.  Hunt,  23  id.  87;  Holmes  v. 
Remsen,  20  Johns.  229;  Willitts  v.  Watte,  25  K  Y.  577;  Hayt 
V.  Thompson,  19  id.  224,  225;  2  Kent's  Com.  406,  407;  Hoyt  v. 
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Tliompson,  5  N.  Y.  320;  Harrison  v.  Sterry,  6  Cranch,  298;  Ogden  v. 
Saunders,  12  Wheat.  213;  Harrison  y.  Sterry,  2  Curtis  (U.  S.),  272, 
The  distinction  between  cases  of  voluntary  and  involuntary  bank- 
ruptcy does  not  seem  to  have  been  considered  important^  perhaps 
because  in  either  case  the  transfer  of  title  is  by  operation  of  law,  or 
by  adjudication  of  the  courts.  We  feel  bound  by  the  rule  laid  down  in 
the  various  cases,  and  if  any  such  distinction  as  that  relied  upon  by 
the  appellants  is  to  be  made,  it  should  come  from  the  court  of  last 
resort,  upon  whose  authority  it  will  be  final  The  judgment  should 
be  affirmed. 

Dakiels  and  B&ady,  JJ.,  concurred. 

Judgmsni  affirmed. 


Bapp  t.  Williams,  appellant 

La/ndlord  and  UnarU — 9WfnmaTy  proceedings — Ir^nction, 

Plaintiff  broaght  salt  against  defendant  in  April,  and  averred  that  she  was  in 
possession  of  premises  of  defendant  nnder  a  lease  which  woald  expire 
May  1 ;  that  defendant,  by  his  agent,  had  agreed  verbally  to  re-lease  the 
premises  to  her  for  another  year;  but  that  defendant  now  threatened  to 
tear  down  the  bnilding  occupied  by  plaintiff,  and  dispossess  her  on  May  1 ; 
that  plaintiff  would  suffer  great  damage  If  dispossessed  May  1.  Plaintiff 
demanded  an  injunction  restraining  defendant  from  taking  summary  pro- 
ceedings to  dispossess  her.  Defendant  denied  the  authority  of  the  agent 
to  make  the  agreement  to  re-lease.  The  injunction  was  granted.  HM 
error,  upon  the  ground  that  if  the  averments  of  the  complaint  were  true 
plaintiff  had  a  perfect  remedy  at  law,  and  she  should  have  waited  until  the 
summary  proceedings  were  instituted  ;  also  upon  the  ground  that  the  issue 
presented  by  defendant's  denial  was  properly  triable  by  a  Jury  in  summary 
proceedings. 

Appeal  by  defendant  from  an  order  granting  a  final  injunction. 
The  action  was  brought  by  Anri  M.  Bapp  against  William  Williams 
for  an  injunction  restraining  defendant  from  taking  summary  pro- 
ceedings to  dispossess  plaintiff  of  certain  premises.  The  facts  appear 
in  the  opinion. 

W.  0,  McCrea,  for  appellant.  The  law  provides  another  remedy 
for  plaintiff  and  the  injunction  should  not  have  been  granted. 
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Balcolm  v.  Julien,  22  How.  353  ;  Roberts  v.  Mathews^  18  Abb.  199  ; 
Smith  T.  Moffat,  1  Barb.  65  ;  Marks  v.  Wilson,  11  Abb.  87 ;  Ward 
T.  Kelsey,  14  id.  106.  The  defendant  has  met  tbe  equities  of  the 
complaint.  Finnegan  y.  Lee,  18  How.  186  ;  Duigan  t.  Hogan,  16 
id.  164 ;  Mallet  y.  Weybossett  Bank,  1  Barb.  217 ;  Perkins  y.  Warren, 
6  How.  341 ;  Skinner  v.  White,  17  Johns.  366  ;  Manhattan  Oas- 
light  Co.  y.  Barker,  36  How.  233  ;  Roberts  y.  Mathews,  18  Abb.  199. 

• 

D.  Thornton,  for  respondent. 

Dayis,  p.  J.  This  action  was  commenced  about  the  20th  day  of 
April  last.  The  plaintiff  shows  by  her  complaint  and  affidayit  that 
she  was  then  in  possession  of  premises  No.  159  West  Nineteenth 
street,  as  tenant  under  a  lease  assigned  to  her  by  one  Beicheit, 
which  lease  would  expire  on  the  Ist  day  of  May,  1874  ;  that,  on  or 
about  the  1st  day  of  February,  1874,  one  William  H.  Roome,  who 
acted  as  agent  for  defendant  in  collecting  rents,  asked  the  plaintiff 
if  she  wanted  the  premises  for  another  year ;  that  plaintiff  replied 
that  she  would  take  them  for  another  year  at  the  same  rent  and 
upon  the  same  terms  and  conditions ;  and  thereupon  the  agent  told 
her  that  she  could  haye  them  on  such  terms  and  conditions  for  one 
year,  from  May  1,  1874,  and  that  he  would  bring  her  a  lease  on  the 
Ist  day  of  March  following ;  that,  about  the  4th  of  March,  she  saw 
defendant  and  asked  him  if  he  would  not  giye  her  a  lease  for  two 
years,  to  which  he  promised  to  giye  an  answer  in  a  few  days  ;  and 
that  on  the  19th  of  March  he  notified  her  that  he  intended  to  tear 
down  the  house  and  rebuild  for  his  business  purposes,  and  should 
not  lease  the  same  to  her.  The  plaintiff  shows,  by  her  af&dayit, 
that  she  will  suffer  great  damage  if  dispossessed  on  the  1st  of  May, 
and  claims  that  she  has,  under  the  agreement  made  with  the  agent, 
a  yalid  lease  for  a  year  from  that  time.  The  defendant,  by  his 
answer,  denies  that  Boome  was  his  agent  to  lease  the  premises,  or 
for  any  purpose  but  to  collect  rent,  and  that  he  eyer  authorized 
Boome  to  make  any  agreement  for  the  leasing  thereof,  and  denies 
that  any  lease  was  made.  Boome,  by  his  affidayit,  denies  that  he 
eyer  saw  the  plaintiff,  or  made  any  arrangement  with  her  whateyer, 
and  says  that  he  had  no  authority  from  defendant  to  lease  the  prem- 
ises, and  did  not  lease  them  to  the  plaintiff ;  that  the  rents  were 
always  collected  by  a  clerk  of  his,  who  had  no  authority  to  make 
any  agreement  to  lease  the  premises.    The  affidayits  on  the  part  of 
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plaintiff  allege  admissions  of  defendant  to  the  effect  that  Boome 
was  authorized  to4nake  the  lease,  but  that  since  making  the  lease 
defendant  had  concluded  to  take  down  the  building  to  rebuild,  and 
should  therefore  cancel  the  same. 

The  injunction  in  this  case  was  improyidently  continued,  for  two 
reasons  : 

First  —  If  the  lease  for  one  year  from  the  1st  ^y  of  May,  1874, 
was  made,  as  alleged  by  plaintiff,  she  could  not  be  dispossessed  by 
the  defendant  on  the  expiration  of  her  existing  lease.  The  fact  of 
the  making  of  such  new  lease  would  be  a  complete  defense  to  any 
proceedings  to  dispossess  her,  and  that  fact  she  could  allege  and 
establish  in  any  summary  proceeding  that  might  be  taken.  She 
had  possession  of  the  premises,  with,  as  she  shows  by  her  complaint, 
a  right  to  keep  it ;  and  these  facts,  upon  her  own  averments,  gave 
her  a  perfect  remedy  at  law.  There  was  no  occasion  or  proprieiy  in 
her  resorting  to  a  suit  in  equity  to  protect  her  rights.  Balcom  v. 
JuUen,  22  How.  349  ;  38  id.  94 ;  Hart  v.  Harvey ^  32  Barb.  55  ; 
MarsJiall  v.  Peters,  12  How.  218 ;  Mensseck  v.  Board  of  Supervisors, 
60  Barb.  190 ;  Bruce  v.  Delaware  <&  Hudson  Canal  Co,,  19  id.  371 ; 
Kelsy  V.  King,  32  id.  410 ;  Lewis  t.  Oliver,  4  id.  121 ;  Mallet  t. 
The  Weybossett  Bank,  1  id.  217 ;  Ward  v.  Kdsy,  14  Abb.  108  ; 
Seeback  v.  McDonald,  11  Abb.  95 ;  id.  87 ;  McOune  v.  Palmer, 
6  Eobt.  607. 

Second — The  entire  equity  of  the  complaint  is  denied  by  defend- 
ant. The  authority  of  the  alleged  agent  is  denied,  and  the  fact  that 
any  agreement  of  lease  was  made  by  him  is  also  denied.  On  this 
ground,  also,  the  injunction  should  have  been  dissolved. 

The  case  presents  a  simple  issue  fairly  and  speedily  triable  by  a 
jury  in  the  summary  proceedings  without  which  the  possession  of 
plaintiff  could  not  be  disturbed.  ITiere  was  no  reason  why  the 
plaintiff  could  not  and  should  not  have  waited  till  such  proceedings 
were  taken,  and  then  have  defended  her  possession,  instead  of 
resorting  to  the  expensive  and  tedious  process  of  a  suit  in  equity 
for  an  injunction. 

The  order  must  be  reversed,  and  the  motion  to  continue  the 
injunction  denied,  with  $10  costs  of  appeal  and  $10  costs  of  the 
motion  in  the  court  below. 

Daioels  and  Beadt,  JJ.,  concurred. 

Ordered  accordingly. 
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McDoKALD  y.  Ma  YOU  of  New  Tob£,  appellant. 

MufUdpal  eoTporaiion — when  not  liable  far  materidU  tued — mUhorUif  of 

ojfluri. 

Plaintiff  sold  and  deliverod  a  quantity  of  material  for  road  bailding  under  an 
agreement  with  the  superintendent  of  roads  of  defendant,  a  manicipal  cor- 
poration. The  materials  were  used  on  the  roads  of  defendant.  In  an  action 
to  recover  the  value  thereof*  held,  that  defendant  was  not  liable,  it  appear- 
ing that  the  superintendent  had  no  authority  to  make  the  contract  with 
plaintiff. 

Appeal  by  defendants  from  a  judgment  in  favor  of  plaintiff 
entered  on  report  of  a  referee.  The  action  was  brought  by  William 
McDonald  against  the  Mayor^  Aldermen  and  Commonalty  of  the  city 
of  New  York  to  recover  the  value  of  certain  quantities  of  gravel,  etc., 
which  plaintiff  alleged  he  had  furnished  the  city  in  the  years  1868 
and  1870.  The  delivery  was  under  an  agreement  with  the  superin- 
tendent of  roads,  and  the  materials  were  used  on  the  public  roads. 
The  defendants  resisted  the  claim  on  the  ground  that  the  superin- 
tendent was  not  authorized  to  make  the  purchase.  The  cause  was 
referred  and  plaintiff  had  judgment  for  the  amount  claimed. 
Defendants  appealed. 

a,  Delafield  Smith,  for  appellants,  cited  Fairtitle  v.  Oittert,  2  Dum. 
&  East.  169  ;  Hodges  v.  City  of  BuffcdOy  2  Den.  110-112 ;  Brady  v. 
Mayor y  2  Bosw.  173 ;  S.  0.,  20  N.  Y.  312 ;  Appleby  v.  Mayor,  15 
How.  428 ;  Supervisors  v.  Bates,  17  N.  Y.  272 ;  Smith  v.  Mayor^ 
4  Sandf.  227 ;  S.  0.,  10  N.  Y.  608 ;  Dillon  on  Municipal  Corp.,* 
§372. 

Henry  Parsons,  for  respondent,  cited  DetmUer  v.  Mayor,  1  N .  Y. 
Sup.  667. 

Davis,  P.  J."  The  recovery  in  this  case  is  for  the  value  of  mate- 
rials furnished  by  plaintiff  and  used  by  certain  officers  of  the  city 
in  the  repairing  of  public  streets.  There  is  no  question  but  that 
tlie  materials  were  furnished  and  used  ;  nor  that  the  recovery  is  for 
their  fair  value ;  and  there  seems  to  be  no  doubt  but  that  the  plaintiff 
who  delivered  them,  and  the  officer  who  ordered  and  received  and 
Vol.  it,  N.  Y.  Rkp.  —  23 
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used  them,  acted  in  good  faith.  To  reverse  the  recovery  under 
such  circumstances  seems  a  harsh  measure  of  justice.  But  it  must 
not  be  forgotten  that  officers  of  the  corporation  and  of  its  several 
departments  act  under  well-defined  and  limited  authority,  and  can 
make  no  contracts  binding  upon  the  city  except  within  the  authority 
conf en*ed,  and  in  conformity  to  the  mode  prescribed.  A  relaxation 
of  this  rule  would  leave  the  city  a  prey  to  the  discretion  of  its 
numerous  officials,  by  whom  unlimited  liabilities  might  be  created. 
All  persons  dealing  with  such  officers  are  bound  to  know  the  laws 
and  regulations  affecting  their  authority,  and  to  see  to  it  that  the 
power  to  contract  not  only  exists  but  that  its  exercise  substantially 
conforms  in  the  particular  instance  to  the  modes  prescribed  by  stat- 
ute or  ordinance. 

In  the  case  at  bar,  treating  the  delivery  of  the  several  cargoes  as 
separate  items,  the  superintendent  of  roads  had  no  authority  to 
make  the  contracts  of  purchase;  without  the  necessity  therefor 
being  first  certified,  by  the  head  of  the  appropriate  department,  to 
the  common  council,  and  the  expenditure  being,  upon  such  certifi- 
cation, ordered  by  the  common  council.  Laws  of  1857,  chap. 
446,  §  38.  This  objection  was  distinctly  made  before  the  referee, 
and  it  could  not  be  obviated  by  any  presumption.  It  was  elemen- 
tary in  the  authority  itself,  and  where  it  does  not  appear,  either 
by  proof  or  admission,  no  presumption  from  the  acts  of  the  officer 
can  supply  the  omission.  The  absence  of  such  proof  was  fatal  to 
the  recovery. 

Or,  if  we  treat  the  demands  of  plaintiff  as  arising  under  one 

contract,  and  thus  constituting  a  single  item  exceeding  $250,  the 

objection  that  the  contract  was  not  made  upon  sealed  bids  or  pro- 

•posals  invited  by  public  advertisements  is  equally  fatal.     Laws  of 

1857,  chap.  446,  §  38. 

The  authorities  on  this  subject  are  numerous  and  decisive.  Brady 
V.  Mayor  of  N,  F.,  20  N.  Y.  312 ;  Hodges  v.  City  of  Buffaby  2 
Denio,  112 ;  Appleby  v.  Mayor  of  N,  Y.,  15  How.  428 ;  Supervi- 
sors of  Rensselaer  v.  Bates,  17  N.  Y.  242 ;  Smith  v.  Mayor  of  N.  J"., 
10  id.  508;  Dillon  on  Municipal  Corporations,  §*372;  Mlis  v. 
Mayor  of  N.  F.,  1  Daly,  102. 

The  judgment  must  be  reversed  and  new  trial  ordered,  with  costs 
to  abide  event. 

Brady  and  Daniels,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered. 
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Caldwell  t.  CJommercial  Warehouse  Co. 

Caldwell,  appellant,  v.  Oommbboial  Warehouse  Company. 

Usury  —  e<nuirucUon  of  charter  of  corporation — commiaHons — IviuncUon. 

A  corporation  was  empowered  by  its  charter  to  loan  moneys  and  to  receive  and 
take  the  management  and  custody  of  securities  "  upon  such  terms  and  fop- 
such  commissions,  in  addition  to  interest,  as  shall  be  stipulated  and  agreed 
upon  by  and  between  the  said  company  and  the  parties  receiving  the  loan 
or  advance."  Plaintiff  borrowed  money  of  the  company  and  deposited  secu- 
rities upon  the  following  terms :  In  addition  to  interest  and  the  expenses  and 
disbursements  attending  the  care  and  custody  of  the  securities  and  eight  per 
cent  on  the  gross  proceeds  of  a  sale  thereof,  in  case  it  should  be  made,  plain- 
tiff was  to  pay  a  sum  equal  to  twenty-four  ^er  cent  per  annum  on  the  loan 
as  "  commissions."  The  risk  of  loss  of  the  securities,  except  from  the  com- 
pany's gross  negligence,  was  on  plaintiff.  In  an  action  by  plaintiff  to  compel 
the  surrender  of  the  securities,  alleging  the  loan  to  be  usurious,  held,  that 
the  company's  charter  did  not  allow  it  to  make  any  loans  which  were  in  fact 
usurious,  and  that  the  facts  entitled  the  plaintiff  to  an  injunction  pending 
the  trial  of  the  cause,  restraining  such  company  from  selling  the  securities* 

Appeal  from  an  order  dissolving  an  injunction.  The  action  was 
brought  by  Josiah  Caldwell  against  The  Commercial  Warehouse 
Company  of  New  York.  The  case  was  this :  Defendant,  by  its  char- 
ter, as  amended  by  §  7  of  Laws  of  1871,  chap.  278,  was  empowered  to 
loan  money  and  to  receive  securities  and  take  the  ^'management, 
charge  or  custody"  thereof,  "upon  such  terms  and  for  such  com- 
missions, in  addition  to  interest,  as  shall  be  stipulated  and  agreed 
upon  by  and  between  the  said  company  and  the  parties  receiving 
the  loan  or  advance  as  aforesaid."  It  appears  by  the  complaint  that 
plaintiff  procured  certain  loans  of  defendant,  and  deposited  certain 
securities  upon  the  following  terms:  "The  compensation  of  said 
company  for  such  advance  or  loan,  or  for  all  management  and  charge 
of  said  securities,  shall  be  eight  per  cent  upon  the  amount  of  such 
advance  or  loan,  over  and  above  all  disbursements,  in  addition  to 
interest."  A  sale  of  the  securities  was  provided  for  in  case  of  non- 
payment, "and  the  commissions  of  the  said  company,  upon  a  sale 
of  the  said  securities,  shall  be  eight  per  cent  upon  its  gross  pro- 
ceeds." The  plaintiff  "further  agreed  to  pay  the  said  company, 
on  the  first  of  each  month,  $4,006.80  on  account  of  said  interest  and 
commission."  It  was  provided  that  the  company  should  "not  be 
liable  for  any  loss  or  injury  which  may  happen  to  the  securities 
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mentioned  ♦  *  *  whilst  in  its  custody."  Other  loans  were 
made  on  like  conditions.  The  complaint  demanded  that  the  secu- 
rities be  deliyered  up,  and  that  the  loans  and  advances  be  declared 
and  adjudged  to  have  been  usurious,  or  that  plaintiff  pay  to  defend- 
ant whatever  is  due,  and  that  the  securities  be  then  delivered ;  also, 
that  defendant  be  enjoined  from  selling  or  disposing  of  the  securi- 
ties. The  answer  denied  any  usurious  intent.  A  temporary  injunc- 
tion was  granted  in  the  case,  which  was  dissolved  on  the  ground 
that  the  charter  allowed  any  amount  of  commissions  which  plaintiff 
and  defendant  might  agree  upon.  The  injunction  was,  however, 
allowed  to  stand  pending  the  appeal  by  plaintiff. 

J.  K,  Porter  and  0,  W.  Cotterill,  for  appellant,  cited  Dry 
Dock  Go.  V.  Am.  Life  Ins.  <&  Trust  Co.,  3  N.  Y.  344 ;  S.  C,  3  Sandt 
Ch.  215 ;  Huh&r  v.  PeopUy  49  TS.  Y.  132;  Dunham  v.  ffowW,  16 
Johns.  367;  Bank  of  SaXina  v.  Alvord,  31  N.  Y.  472;  Stover  v.  Goe, 
2  Bosw.  660. 

ff.  W.  Stoughton  and  Alexander  <£  Oreen,  for  respondent. 

Dayis,  p.  J.  It  is  not  necessary  in  determining  this  appeal  that 
the  court  should  pass  upon  the  question  whether  or  not  the  several 
agreements  between  the  parties  do  not  bear  upon  their  face  conclu- 
sive evidence  of  violations  of  the  statute  against  usury.  The  com- 
plaint avers  (and  the  answer  denies)  that  the  contracts  in  relation 
to  commissions  were  designed  to  be,  and  were,  mere  covers  for 
usury,  the  intent  being,  on  the  one  hand,  to  pay,  and,  on  the  other, 
to  exact  and  receive  a  greater  rate  of  interest  than  that  allowed  by 
law.  A  fair  issue  of  fact  for  a  jury,  or  for  the  court,  if  the  issue  be 
tried  without  a  jury,  whether  the  charges  of  eight  per  cent  upon 
loans  for  four  months  over  and  above  lawful  interest,  and  all 
expenses  and  disbursements,  ostensibly  as  commissions,  were  not 
merely  a  device  to  evade  the  prohibitions  of  the  charter  and  the 
usury  laws,  is  presented  by  the  pleading.  There  can  be  no  ques* 
tion,  we  think,  but  that  the  defendant  is  subject,  notwithstanding 
the  language  and  character  of  its  charter,  to  the  laws  against  usury, 
and  their  penalties.  ^^  In  point  of  law  it  is  entirely  immaterial  in 
what  manner  or  form,  or  under  what  device  or  pretense  usury  is 
taken,  the  ingenuity  of  man  has  been  taxed  in  vain  in  the  effort  to 
avoid  the  laws  in  relation  to  the  subject ;  and  whenever  a  court  or 
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juiy  can  clearly  see  that  any  contract,  whatever  may  be  its  form,  is 
really  intended  as  a  cover  for  taking  usury,  such  contract  will  be 
declared  void."    See  White  v.  StiUman,  25  N".  Y.  541. 

It  is  not  an  answer  to  say,  as  urged  by  the  court  below,  that  the 
defendant's  charter  authorizes  commissions  for  merely  ^^  taking  the 
custody  of  property  "  pledged  as  collateral  to  the  loan,  for  this  is- 
only  begging  the  question  whether  the  eight  per  cent  commissions 
charged  for  custody  in  this  case  was  not  really  excessive  interest 
christened  by  another  name  for  an  illegal  purpose. 

The  decision  of  the  General  Term  of  this  department,  in  Tyng  v. 
Commercial  War  eh.  Co.,  is  not  controlling  of  the  questiou  in  this 
case.  In  that  case  (as  said  by  Learned,  J.,  in  the  prevailing 
opinion ),"  there  is  no  allegation  that  an  evasion  ot  the  usury  laws 
was  intended."  And  the  judge  lays  much  stress  upon  the  absence 
of  such  averment  and  of  proof  to  establish  it. 

^  Here  the  averment  is  distinctly  made  ;  and  although  denied,  we 
think  it  is  our  duty,  in  determining  whether  the  injunction  should 
be  retained  till  the  trial  of  the  issue,  to  look  so  far  into  the  trans- 
action as  to  pass  at  least  upon  the  probabilities  of  the  truth  of  the 
averment. 

In  addition  to  seven  per  cent  for  interest  and  all  the  expenses 
and  disbursements  attending  the  care  and  custody  of  the  collaterals, 
and  eight  per  cent  on  the  gross  proceeds  of  a  sale,  if  sale  is  made, 
a  sum  equal  to  twenty-four  per  cent  per  annum  on  the  loan,  pay- 
able in  monthly  installments,  is  charged  as  commissions  for  care 
and  custody  of  the  bonds  and  stock  certificates  pledged  as  collateral, 
and  this  upon  an  agreement  which  devolves  all  risk  of  loss  of  the 
securities  from  any  cause,  except  gross  negligence,  upon  the  bor- 
rower. It  seems  to  us  impossible  to  say  that  a  jury  would  not  be 
justified,  from  the  extortionate  character  of  these  charges  under  the 
name  of  commissions,  in  finding  that  the  transaction  was  a  cover 
for  excessive  interest  rather  than  a  compensation  to  bailees  for  the 
care  and  safe-keeping  of  valuables.  We  think  the  question  should 
go  to  a  trial,  and  that,  in  the  meantime,  the  sale  of  the  collaterals 
should  be  restrained. 

The  order  of  the  court  below  should  be  reversed,  with  costs,  and 
an  order  entered  continuing  the  injunction. 

Bakisls  and  Brady,  JJ.,  concurred. 

Ordered  accordingly. 
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FiBBT  National  Bank  of  Nsw  Yobk  y.  Morris^  appeDant 

Uintrjf — ifiretff  far  carporaium  cannot  setup — Diieount  in  another  State, 

A  MaasachuBettfl  corporation  drew  a  bill  on  defendants,  reridents  of  New  York 
who  accepted  it  for  the  accommodation  of  the  drawer,  *'  payable  at  the  N.  S. 
&  L.  Bank  "  in  New  York.  The  drawer  procured  the  bill  to  be  discounted 
in  Massachusetts  at  0  per  cent,  which  was  a  legal  rate  in  that  State,  but  a 
usurious  rate  bj  the  laws  of  New  York.  The  bill  was  purchased  by  plaintiff, 
a  national  bank  in  New  York,  at  10  per  cent  'discount.  In  an  action  on  the 
bill,  held,  that  as  defendants  accepted  the  bill  for  the  drawer's  accommoda- 
tion, they  became  simply  sureties  for  its  payment,  and  the  drawer,  being  a 
corporation,  conld  not,  under  the  laws  of  New  York,  defend  an  action  upon 
the  bill  on  the  ground  of  usury,  and  the  same  disability  affected  the  defend- 
ants as  its  sureties.    The  defense  of  usury  could  not,  therefore,  be  sustained. 

B  seems  that,  even  if  the  drawer  had  not  been  a  corporation,  the  defense  of 
usury  would  not  have  been  available.  The  ease  of  JeweU  v.  Wright,  90 
N.  Y.  258,  commented  on  and  disapproved. 

Appeal  by  defendants  from  a  judgment  in  favor  of  plaintifL 
The  action  was  brought  by  the  First  National  Bank  of  New  Yoik, 
as  owner  and  holder  of  a  drafts  against  Theodore  W.  Morris, 
Andrew  H.  Schanck  and  others,  constituting  the  firm  of  D.  S. 
Schanck  &  Sons,  acceptors  of  the  draft.  The  draft  was  drawn  ami 
indorsed  by  the  Lenox  Glass  Company,  a  Massachusetts  corpora- 
tion, at  Lenox,  Mass.,  upon  Schanck  &  Sons,  who  were  residents 
of  and  engaged  in  business  in  New  York  city.  Schanck  &  Sons 
accepted  the  draft  in  the  words,  ^'  Accepted,  payable  at  the  Nat 
Shoe  and  Lea.  Bank,"  a  bank  in  the  city  of  New  York.  The 
acceptance  was  for  the  accommodation  of  the  drawer.  The  drawer 
had  the  draft  discounted  for  its  benefit  at  the  Lee  National  Bank, 
in  Massachusetts,  at  9  per  cent.  The  draft  was  afterward  pur- 
chased by  plaintiff,  a  national  bank  in  New  York,  at  10  per  cent 
discount.  By  the  laws  of  Massachusetts  parties  may  give  or  take 
any  rate  of  interest  they  may  agree  upon. 

The  court  held  that  the  first  inception  of  the  acceptance  was  its 
discount  by  the  Lee  National  Bank,  and  that  such  inception  was 
not  usurious.  Judgment  was  ordered  for  plaintiff.  Defendants 
appealed. 
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F.  £  E.  Tillou  and  A.  0.  Brovm,  for  appellants,  cited  Lee  v. 
SeUeck,  33  N.  Y.  615  ;  Curtis  t.  Leavitt,  15  ii  227  ;  Jewell  v. 
WrigJU,  30  id.  264  ;  Dowe  v.  Schutt,  2  Den.  621 ;  ffall  v.  Earnest, 
36  Barb.  585 ;  C&rA  v.  Sisson,  22  K  Y.  312. 

ft 

Pedbody  &  Bakery  for  respondent.  The  draft  had  its  inception 
in  Massachusetts,  and  became  a  valid  security  in  the  hands  of  the 
purchaser.  Botoen  v.  Bradley ,  9  Abb.  N.  S..  395  ;  Moss  v.  Rainey 
(Superior  Ooifrt  of  Buffalo,  1866,  not  reported)  ;  Bank  of  State 
of  Oa,  V.  L&imn,  45  Barb.  340 ;  Balme  v.  Worriboughy  38  id. 
352 ;  Comnionwealth  of  Ky,  v.  Bassfordy  6  Hill,  526  ;  Hyde  v.  Good* 
nowy  3  N.  Y.  266 ;  Merchants  B'k  v.  Spaldingy  12  Barb.  302 ; 
9  N.  Y.  53  ;  Depau  v.  Humphrey y  20  How.  i  ;  Peck  v.  MayOy  14 
Vt  33 ;  Chapman  v.  Robertsony  6  Paige,  627 ;  Pope  v.  Kickerson, 
3  Stoiy,  466. 

Daniels,  J.  The  judgment  in  this  action  was  for  the  recoyery 
of  the  amount  due  upon  a  draft  drawn  by  the  Lenox  Glass  Com- 
pany, in  Massachusetts,  on  the  firm  of  D.  S.  Schank  &  Sons,  then 
residing  and  carrying  o^^  business  at  the  city  of  New  York,  and 
accepted  by  them  for  the  accommodation  of  the  drawer.  The 
defendants  were  members  of  that  firm,  and  defended  the  action  on 
the  ground  that  the  drawer  of  the  draft  procured  it  to  be  dis- 
counted for  its  benefit  at  what,  under  the  laws  of  this  State,  was  a 
usurious  rate  of  interest;  but  the  draft  ^as  discounted  by  a  bank- 
ing institution  in  the  State  of  Massachusetts,  at  a  rate  of  interest 
which,  by  the  laws  of  that  State,  was  legal  and  valid;  and  that 
institution  transferred  it  to  the  plaintiff.  The  point  in  the  case  is 
whether  the  defense  of  usury  was,  under  these  circumstances,  sus- 
tained. 

By  the  acceptance  of  the  draft  for  the  accommodation  of  the 
drawer,  the  inference  would  seem  to  be  natural  and  proper  that  it 
must  have  been  intended  that  the  drawer  could  use  it  in  any  man- 
ner which  might  be  lawful  at  the  place  of  its  residence;  for  without 
that  privilege,  it  is  obvious  that  the  drawer  could  not  be  secured 
the  full  benefit  of  the  paper  accepted.  Its  business  was  in  another 
State,  and  the  presumption  would  be  that  the  acceptance  was  pro- 
cured to  be  used  where  that  was  transacted,  and  its  ordinary  cor- 
porate functions  exercised;  and  from  such  a  design  a  valid  use  of 
the  paper  there  ought  to  be  maintained  by  the  courts  of  this  State. 
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The  usury  laws  of  this  State  were  in  no  way  in  force  there,  and 
properly  speaking,  had  no  relation  to  the  use  there  made  of  the 
paper.  It  was  accepted  to  be  used  by  the  drawer,  carrying  on  its 
corporate  operations  there,  and  no  restriction  imposed  as  to  what 
should  be  done  with  it.  The  drawer  was  entitled  to  make  any 
lawful  use  which  it  could  of  the  acceptance  {Seneca  Co.  Bank  v. 
Neass,  3  K  Y.  443),  and  one  mode  of  making  such  use  of  it  was 
to  render  it  ayailable  for  the  drawer's  benefit  in  any  way  in  which 
that  could  be  done  con:6istently  with  the  laws  of  tiie  place  under 
which,  as  a  corporation,  it  existed. 

But  it  is  claimed  in  behalf  of  the  appellants,  that  the  right  of 
the  drawer  to  use  the  acceptance  was  subject  to  the  disability 
imposed  by  the  usury  laws  of  this  State,  because  the  acceptance 
was  made  in  this  State,  and,  by  its  terms,  rendered  the  bill  payable 
here.  And  the  decision  made  in  the  case  of  Jewell  y.  Wright,  30 
N.  Y.  259,  is  tf  direct  authority  in  favor  of  the  correctness  of  that 
position.  Under  ordinary  circumstances,  it  would  be  the  plain 
duty  of  this  court  to  follow  that  authority  while  it  remained  appa- 
rently in  force,  although  differing  from  the  propriety  of  the  con- 
clusion maintained  by  it.  But,  since  it « was  made,  the  learned 
justice  who  prepared  the  opinion  upon  which  the  case  was  decided 
has,  with  the  concurrence  of  his  associates  at  General  Term,  silently 
disregarded  its  authority.  Bank  of  Georgia  v.  Leunn,  45  Barb. 
340.  The  same  thing  was  done  upon  a  full  consideration  of  the 
ease  by  the  Superior  Court  of  Buffale,  at  General  Term.  Botoen  v. 
Bradley,  9  Abb.  N.  S.  395.  The  doctrine  on  which  the  case 
stood  was  there  fully  examined  by  the  late  Judge  Hasten,  with  his 
accustomed  learning  and  ability,  with  the  result  that  it  was  opposed 
to  the  preceding  authorities  on  the  subject,  and  probably  decided 
under  a  clear  misapprehension.  When  that  case  was  decided. 
Judge  Davies  prepared  an  adverse  opinion,  characterized  by  his 
usual  thoroughness,  learning  and  ability,  in  which  he  maintained 
the  principle  since  acted  upon  in  this  court  and  the  Superior  Court 
of  Buffalo,  under  the  preceding  authorities  applicable  to  it.  This 
opinion  is  published  in  a  note  to  Bowen  v.  Bradley,  supra,  9  Abb. 
K.  S.  400,  and  is  entitled  to  consideration  and  weight  in  the  dis- 
position of  this  case.  Still,  it  may  well  be  doubted  whether  a 
proper  sense  of  decorum  is  consistent  with  the  position  that  the 
decision  in  Jewell  v  Wright,  as  long  as  it  has  not  been  overruled  by 
the  court  pronouncing  it,  can  properly  be  disregarded  by  this  court 
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But,  as  the  defendants  now  complaining  of  the  judgment 
accepted  the  draft  for  the  accommodation  of  the  drawer,  they 
became  simply  sureties  for  its  payment.  Pitts  v.  Congdon,  2  N.  Y. 
352,  354.  The  drawer  appears  to  haye  been  a  corporation,  and,  as 
such,  could  not  defend  an  action  upon  the  draft  drawn  by  it,  on 
the  ground  of  usury,  under  the  laws  of  this  State. .  And  the  same 
disability  affected  the  defendants  as  its  sureties.  Rosa  y.  Butterfidd, 
33  N.  Y.  665;  Belmont  Branch  Bank  v.  Hoge,  35  id.  65. 

The  judgment  appealed  from  was  right,  and  it  should  be 
affirmed. 

« 

Davis,  P.  J.,  concurred. 

Judgmmt  affirmed. 


People  v.  Ghalmebs,  appellant 

AssignfMinit  for  hwMfii  of  eredUor$^hond  of  auignee — HdbUUy  of  iurety, 

H.  &  N.  made  an  assignment  of  their  property  to  D.  for  the  benefit  of  credit 
ors.  D.  gave  a  bond  under  Laws  of  1860,  chap.  348,  §  3,  with  defendants  as 
enreties,  for  the  faithful  discharge  of  his  duties  as  assignee.  Subsequently 
the  assignment  was  declared  void  as  to  certain  judgment  creditors  of  H.  & 
N.,  and  the  amount  of  their  demands  exceeded  the  value  of  the  property 
assigned.  The  assignee  was  ordered  to  pay  over  certain  sums  out  of  th^ 
assigned  property  to  such  judgment  creditors,  and  he  having  ^fused  so  to  do 
an  action  was  brought  on  the  bond.  Meld,  that  the  sureties  were  not  liable. 
The  duties  and  functions  of  the  assignee  <u  such  terminated  when  the 
assignment  was  declared  void,  and  the  sureties  were  not  liable  for  his  acts 
in  the  new  capacity  arising  out  of  the  subversion  of  the  assignment. 

Appeal  by  defendants  from  a  judgment  in  fayor  of  plaintiff. 
The  action  was  brought  by  the  People  of  the  State  of  New  York 
against  Thomas  G.  Chalmers  and  Caleb  S.  Merritt,  sureties,  and 
Albert  L.  De  Camp,  principal,  in  a  bond  given  for  the  faithful  dis- 
charge of  ^De  Camp's  duties  as  assignee  of  Halsey  ft  Northum, 
insolvent  debtors. 

The  questions  in  this  case  arise  under  chapter  348  of  the  Laws 
of  1860,  entitled  *^  An  act  to  secure  to  creditors  a  just  division  ot 
the  estates  of  debtors  who  convey  to  assignees  for  the  benefit  of 
creditors.'* 
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The  third  section  of  that  act  makes  the  right  of  the  assignee  to 
sell  and  dispose  of  the  assigned  property  and  convert  it  to  the  pur- 
poses of  the  trust,  depend  on  his  giving  such  a  bond  as  that  section 
provides  for.  The  fifth  section  of  the  act  provides  for  bringing  an 
action  on  the  bond,  in  a  certain  contingency,  by  the  people, 
through  the  district  attorney,  for  the  purpose  of  collecting  money 
to  be  applied  as  '^the  assignee  should  have  applied  it/'  It  is 
claimed  by  the  plaintiffs  that  the  contingency  referred  to  in  that 
section  has  occurred,  and  that  a  right  of  action  on  the  bond  has 
accrued  to  the  people. 

The  facts  appearing  on  the  trial  were  substantially  these  : 

On  October  30,  1865,  Mary  Ann  Halsey  and  Oscar  P.  Northum, 
composing  the  firm  of  Halsey  &  Korthum,  made  a  general  assign- 
ment foe  the  benefit  of  their  creditors  to  Albert  L.  Dc  Camp.  The 
trusts  expressed  in  this  assignment  were  to  pay,  next  after  expenses, 
the  full  indebtedness  of  the  assignors  to  Albert  L.  De  Gamp;  then  the 
full  indebtedness  of  the  assignors  to  two  other  creditors;  then  the 
remaining  indebtedness  of  the  assignors.  Pursuant  to  the  act  of 
1860,  above  referred  to,  this  assignment  was  duly  acknowledged 
and  recorded  on  the  day  of  its  date.  Pursuant  to  the  same  statute, 
the  assignee,  De  Camp,  as  principal,  with  the  defendants,  Thomas 
G.  Chalmers  and  Caleb  S.  Merritt,  as  sureties,  executed  a  bond  in 
the  penalty  of  $25,000,  reciting  the  making  and  recording  of  the 
assignment,  and  conditioned  that  if  the  said  Albert  L.  De  Gamp 
shall  ''  faithfully  execute  and  discharge  the  duties  of  such  assignee," 
and  duly  account  for  all  moneys  received  by  him  as  such  assignee, 
the  bond  shall  be  void,  etc.  This  bond  was  dated  and  acknowledged 
November  14,  1865,  and  was  approved  and  filed  on  the  next  day. 

On  April  8,  1866,  Hiram  K.  Miller  and  others  recovered  judg- 
ment against  Halsey  &  Northum,  for  $3,221.55  debt,  for  goods  sold 
to  Halsey  &  Northum  on  October  27,  1855,  and  175.09  costs.  On 
May  11,  1866,  the  Waverly  National  Bank  recovered  judgment 
against  Halsey  &  Northum  for  $20,713.72  debt,  and  $79.97  costs, 
upon  acceptances  of  Halsey  &  Northum,  maturing  at  various  dates 
from  October  28,  1865,  to  November  28,  1865.  Executions  were 
issued  on  these  judgments  and  returned  unsatisfied. 

The  plaintiffs  then  read  in  evidence,  under  the  defendant's  objec- 
tion and  exception,  records  of  judgments  in  suits  to  which  the 
sureties  were  not  parties,  which,  when  in  evidence,  showed  the 
following  further  facts,  viz. : 
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In  January,  1867,  the  judgment  creditors,  Hiram  K.  Miller  and 
others,  sued  Halseyft  Northum,  and  also  De  Gamp  individually 
and  as  assignee,  charging  fraud  in  the  assignment,  and  asking  to 
hare  it  adjudged  fraudulent  and  void;  asking  also  for  an  injunction, 
receiver  and  accounting.  The  defendants  in  that  suit  ansvrered, 
denying  the  allegations  of  fraud.  The  cause  being  referred,  the 
referee  reported  that  the  assignment  was  made  with  a  fraudulent 
intent  on  the  part  of  the  assignors,  but  innocently  on  the  part  of 
the  assignee;  and  judgment  was  rendered  declaring  the  assign- 
ment void  as  to  the  plaintiffs  in  that  suit,  directing  the  judgments 
in  favor  of  such  plaintiffs  to  be  paid  out  of  the  assets  covered  by 
the  assignment,  declaring  that  the  plaintiffs  obtained  a  lien,  as  of 
January  24,  1867,  on  such  assets,  directing  De  Camp  to  account 
for  all  the  property  covered  by  such  assignment  which  was  received 
by  him,  or  which  came  to  his  hands,  or  which  he  might  with  due 
diligence  have  received  under  and  by  virtue  of  such  assignment, 
and  declaring  the  plaintiffs  entitled  to  a  receiver,  etc.  This  judg- 
ment was  recovered  January  19,  1871. 

In  January,  1867,  the  Waverly  National  Bank  commenced  suit 
against  Halsey  &  Northum  and  De  Camp,  and  on  January  19, 1871, 
obtained  judgment  declaring  the  assignment  fraudulent,  setting  it 
aside,  directing  the  recovery  which  the  bank  had  obtained,  of 
$20,793.69,  to  be  paid  out  of  the  property  covered  by  the  assign- 
ment, and  also  directing  De  Camp  to  account  for  all  the  property 
covered  by  the  assignment  which  was  received  by  him,  or  which 
came  to  his  hands,  etc. 

On  March  4, 1871,  orders  were  madiB  directing  a  reference  to  take 
the  accounts  required  by  the  judgments  of  January  19,  1871,  and 
oontinuing  an  order  which  had  been  made  on  October  27,  1870,  foi 
the  appointment  of  a  receiver.  Upon  the  referee's  report  judg- 
ment was  rendered  July  9,  1872,  directing  De  Camp,  "as  such 
assignee,"  to  immediately  pay  over  $750  costs  to  plaintiff's  attorney, 
in  preference  to  all  other  sums,  and  then  $714.95  to  plaintiff's 
attorney,  for  costs,  and  then  $3,296.64  to  Miller  and  his  co-plaintiffs, 
or  to  their  attorney,  and  then  $2,983.81  to  0.  H.  Wood  and  0.  L. 
Wood,  or  to  their  attorney;  $1,419.18  to  their  attorney  for  costs ; 
and.  then  the  balance  of  the  $15,402.29  was  to  be  paid  to  the 
Waverly  National  Bank,  or  its  attorney.  On  October  24,  1872,  an 
order  was  made  by  the  Supreme  Court  for  the  prosecution  of  the 
bond  of  De  Gamp  and  his  sureties  in  the  name  of  the  people. 
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Upon  this  evidence  the  counsel  for  the  sureties  moved  to  dismiss 
the  complaint.  The  motion  was  denied,  the  sureties  excepting. 
Evidence  to  show  what  the  assignee  had  received  under  the  assign- 
ment, and  to  show  that  he  had  faithfully  performed  his  duty,  was 
then  offered  to  be  given  on  behalf  of  the  defendants,  which,  being 
objected  to  on  the  ground  that  the  sureties  were  concluded  by  the 
judgments  against  De  Gamp,  was  excluded,  the  defendants  except- 
ing. The  motion  to  dismiss  was  then  renewed,  and  denied,  the 
defendants  excepting. 

The  defendants  asked  the  court  to  direct  a  verdict  for  them, 
which  the  court  refused  to  do,  the  defendants  excepting.  The 
court  directed  a  verdict  for  the  plaintiffs  for  $17,296.76,  to  which 
the  defendants  excepted. 

F,  N,  Bangs,  for  appellant  Chalmers.  The  bond  was  not  a  con- 
tract that  De  Camp  would  obey  the  orders  of  a  court  or  to  abide 
the  event  of  litigation.  Douglass  v.  Howland,  24  Wend.  35  ;  Jack-, 
son  V.  Oriswold,  4  Hill,  522.  The  obligation  was  altered  by  the 
adjudication  declaring  the  assignment  void.  Oa^  v.  Stin^on,  2 
Sumn.  453  ;  Smith  v.  United  States,  2  Wall.  236  ;  ShellingtonY, 
Howland,  53  N.  Y.  375.  Sec  also  McMichen  v.  WM,  6  How.  (U.  S.) 
292  ;  Birckhead  v.  Brown,  5  Hill,  635  ;  McClushey  v.  Crmnweli,  11 
N.  Y.  598. 

J,  F.  Harrison,  for  appellant  Merritt,  cited  Annett  v.  Terry,  35 
N.  Y.  256  ;  Coan  v.  Osgood,  15  Barb.  583  ;  Campbell  v.  HaU,  16  N. 
Y.  575  ;  Clark  v.  Montgomery,  23  Barb.  464 ;  Jackson  v,  Oristootdd, 
4  Hill,  522 ;  Miller  v.  White,  50  N.  Y.  137. 

Nelson  Smith  and  B.  K.  Phelps,  for  respondent,  cited  Burrill  on 
Assignments  (2d  ed.*),  447,  448,  601 ;  Henriques  v.  Hons,  2  Edw. 
Ch.  120 ;  Mackie  v.  Cairtis,  5  Cow.  547 ;  Rapelye  v.  Prince,  4  Hill, 
119  ;  Bridgeport  Ins,  Co.  v.  Wilson,  34  N.  Y.  275  ;  Binsse  v.  Wood, 
37  id.  526 ;  Methodist  Church  v.  Barker,  18  id.  463 ;  Leavitt  v, 
Dabney,  9  Abb.  N.  S.  373. 

Daniels,  J.  This  action  is  upon  a  bond  given  by  the  defendants 
under  chapter  348  of  the  Laws  of  1860,  for  the  faithful  discharge  by 
the  principal  of  his  duties  as  assignee,  under  an  assignment  made 
by  the  insolvent  debtors  for  the  benefit  of  their  creditors,  and  for 
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the  due  accounting  for  all  moneys  received  by  such  assignee.  That 
is  the  form  prescribed  by  the  statute  for  the  condition  of  the  bond, 
and  it  strictly  conformed  to  the  requirement  in  that  respect  made. 
The  assignee  accepted  but  never  consummated  or  completed  the 
execution  of  the  trusts  created  by  the  assignment.  Four  creditors 
of  the  insolvent  assignors,  who  were  dissatisfied  with  the  disposition 
which  the  assignment  made  of  the  debtors^  property  and  its  pro- 
ceeds, assailed  it  as  fraudulent  under  judgments  recovered  by  them ; 
and  that  was  finally  held  to  be  its  character,  and  for  that  reason  it 
was  held  inoperative  and  void  as  to  their  demands.  This  effectu- 
ally subverted  and  annulled  the  entire  assignment,  and  wholly 
defeated  the  objects  purposed  to  be  accomplished  by  it,  because  the 
amount  due  upon  the  judgment  under  which  it  was  assailed  greatly 
exceeded  all  that  the  assignee  received  under  it  for  the  purpose  of 
the  trust,  and  that  was  diverted  from  the  trusts  mentioned  in  the 
assignment,  and  appropriated  to  the  payment,  as  far  as  it  might 
prove  sufficient  for  that  purpose,  of  the  creditors'  judgments  against 
the  assignors  and  the  costs  ^f  the  proceedings  taken  by  them.  This 
necessarily  ended  all  the  rights,  duties  and  functions  of  the  assignee 
under  the  assignment.  His  duties  afterward  wholly  appertained  to 
the  application  to  be  made  of  the  property  in  conformity  to  the 
judgments.  From  that  time  they  became  his  guide  and  defined 
the  duties  he  could  be  required  to  perform ;  they  resulted  in  finding 
the  debtors'  property  in  his  possession  applicable  to  the  payment 
of  the  judgment  creditors' demands,  and  his  only  obligation  was  to 
appropriate  it  as  they  required  him  to  do.  In  that  he  has  failed, 
and  on  account  of  that  failure  the  present  action  was  brought 
against  the  assignee  and  his  sureties  upon  the  bond  given  for  the 
faithful  discharge  of  his  duties  and  the  due  accounting  for  the 
moneys  received  by  him ;  and  the  first  as  well  as  the  most  import- 
ant question  arising  upon  the  present  appeal  is  whether  that  failure 
was  a  violation  of  the  condition  of  the  bond.  That  was  answered 
at  the  circuit  in  the  affirmative,  and  the  sureties  of  the  assignee 
were  accordingly  held  liable  for  his  failure  to  comply  with  the  terms 
of  the  creditors'  judgments.  In  no  other  way  could  their  liability 
be  maintained,  for  it  is  only  where  the  assignee  fails  or  refuses  to 
perform  the  decree  or  order  made  against  him  that  an  action  can 
be  brought  upon  the  bond.    Laws  1860,  chap.  348,  §  5. 

The  bond  was  given  pursuant  to  a  statutory  requirement,  and  the 
liability  of  the  sureties  in  it  can,  consequently,  be  no  broader  than 
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the  purposes  designed  to  be  protected  by  the  terms  and  spirit  of  the 
statute.  To  that  extent  the  sureties  are  clearly  bound,  but  no  far- 
ther than  that;  and,  for  the  purpose  of  determining  the  measure 
of  their  liability,  an  examination  of  the  spirit,  design  and  terms  of 
the  statute  will  become  necessary.  Its  main  object  and  purpose 
appears  to  have  been  to  render  general  assignments  by  insolvent 
debtors  more  efficient  and  certain  in  the  execution  of  the  design 
for  which  the  common  law  permitted^  them  to  be  made,  and  to 
secure  the  full  and  faithful  application  of  the  debtor^s  property  to 
the  discharge  of  the  creditors'  demands,  according  to  the  directions 
contained  in  the  assignment.  It  was  no  part  of  the  design  of  the 
statute  to  defeat  the  assignment,  or  to  provide  means  to  secure  the 
ends  by  which  that  might  be  accomplished;  neither  did  it  provide 
or  interpose  any  obstacle  not  previously  existing  in  the  way  of  cred- 
itors dissatisfied  with  its  provisions,  disposed  to  assail  it,  and 
attempt  its  subversion.  Their  remedies  remain  precisely  as  the  law 
had  before  provided  them.  They  were  in  no  respect  accelerated, 
diminished,  or  affected  by  this  statute.  Its  general  scope  and 
object  was  to  secure  a  faithful  application  of  the  debtor's  assets 
under  the  terms  and  provisions  of  the  assignment,  and  in  that  way 
to  protect  both  debtors  and  creditors  against  the  waste,  improvidence, 
negligence  and  infidelity  of  the  assignee  in  the  execution  of  the 
trusts  created  by  it.  To  promote  that  end,  the  statute  begins  by 
providing  for  certain  formalities  to  be  observed  in  the  execution  of 
the  assignment  denominating  the  assignee's  estate  a  trust,  and 
requiring  a  schedule  of  the  debtor's  property  to  be  made  and  filed 
under  the  solemnity  of  his  oath;  and  then  follows  the  requirement 
that  the  assignee  shall,  with  sufficient  sureties,  to  be  approved  by 
the  county  judge,  enter  into  a  bond  of  the  nature  of  that  given  in 
this  instance,  "before  he  shall  have  power  or  authority  to  sell,- dis- 
pose of,  or  convert  to  the  purposes  of  the  trust  any  of  the  assigned 
property; "  and,  after  the  lapse  of  one  year,  upon  the  petition  of 
any  creditor  of  the  assignor's,  the  assignee  may  be  required  to  show 
cause,  before  the  county  judge,  why  an  account  of  the  trust  fund 
created  by  the  assignment  shoi^ld  not  be  made;  and  that  officer,  on 
the  hearing,  is  authorized  to  decree  payment  of  such  creditor's  pro- 
portional part  of  such  fund«  This  provision  is  an  important  one 
to  be  considered  in  this  case,  because  it  is  for  the  default  of  the 
assignee  to  comply  with  what  may  be  required  from  him  by  the 
order  or  decree  which  may  be  made  that  his  sureties  are  rendered 
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liable,  and  it  is  apparent  that  it  is  directed  only  to  the  proper  appli- 
cation of  the  trust  fund  according  to  the  terms  of  the  assignment. 
ISo  judgment  is  rendered  necessary  to  warrant  the  proceedings  of 
the  creditors,  as  it  is  where  the  object  is  to  assail  the  assignment  as 
unlawful,  and  subvert  and  destroy  its  trusts;  but  all  that  is  neces- 
sary is,  that  the  creditor  shall  be  entitled  to  a  proportional  part  of 
the  trust  fund  provided  by  it  for  his  benefit,  and  thid  necessarily 
assumes  the  validity  of  the  assignment  itself;  for  in  no  other  way, 
consistently  with  the  terms  used,  could  the  creditor  be  entitled  to  a 
proportional  part  of  the  fund  mentioned.  The  remedy  is  clearly 
provided  for  and  confined  to  those  creditors  claiming  a  benefit  under 
the  terms  of  the  assignment  itself.     Id.,  §  4. 

And  that  design  is  still  further  exhibited  by  the  provisions  made 
concerning  the  action  which  may  be  brought  upon  the  bond;  for  it 
is  only  when  the  assignee  shall  omit  or  refuse  to  perform  any  decree 
or  order  made  against  him  for  the  payment  of  a  debt  out  of  the 
trust  fund,  by  a  judge  or  court  having  jurisdiction,  that  the  bond 
can  be  ordered  to  be  prosecuted.  The  default  for  which  that  can 
be  done  is  limited  to  the  non-performance  of  the  decree  or  order 
requiring  payment  to  be  made  out  of  the  trust  fund  provided  for 
and  contemplated  by  the  assignment,  and  it  clearly  presupposes  tho 
continuance  and  execution  of  the  trusts  mentioned  in  it.  This 
purpose  is  still  further  manifested  by  the  disposition  which  the 
court  or  judge  is  required  to  make  of  the  amount  collected  on  the 
bond,  for  the  only  use  which,  according  to  the  terms  used  in 
the  act,  can  lawfully  be  made  of  that  is  that  it  shall  be  applied 
in  satisfaction  of  the  debts  of  the  debtor  '^  in  the  same  manner  as 
the  same  ought  to  have  been  applied  by"  the-  assignee;  and  that  is 
as  it  was  directed  by  the  assignment,  for  under  all  the  proceedings 
provided  for  by  the  statute,  no  obligations  are  considered  beyond 
those  arising  out  of  that  instrument.  Id.,  §  596.  They  are 
all  prescribed  for  the  apparent  and  only  purpose  of  securing  a  faith- 
ful execution  of  the  trusts  declared  by  the  assignment.  It  is  for 
their  sole  protection  that  the  bond  was  prescribed,  and  to  render 
that  entirely  efficient  the  proceedings  mentioned  were  provided. 

The  terms  in  which  the  condition  of  the  bond  is  required  t-o  be 
expressed  sustain  the  same  result,  for  they  require  the  inireties  to 
become  bound  only  for  the  faithful  discharge  of  the  duties  of  the 
assignee  and  the  due  accounting  for  all  moneys  received  by  him. 
The  duties  referred  to  are  no  other  than  those  arising  out  of  the 
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aasignment,  and  the  moneys  simply  those  received  by  him  as 
assignee^  in  the  ordinary  coarse  of  the  execution  of  such  trusts. 
The  object  and  design  of  the  statute  in  providing  the  bond  are  rea- 
sonably clear  and  well  defined,  and  it  is  the  duty  of  the  court  fo 
carry  them  into  effect  as  they  are  manifested  by  the  law.  Holmes 
V.  Carley,  31  K  Y.  289,  290,  and  cases  cited 

It  cannot  properly  be  so  far  enlarged  by  construction  as  to  impose 
upon  the  sureties  an  obligation  which  it  wa^  not  its  purpose  to 
require  of  them  to  bear,  particularly  as  neither  the  law  nor  the 
terms  of  the  bond  contain  any  thing  which  requires  that  to  be  done. 
"  Sureties  are  favored  by  the  general  rules  of  construction  so  far 
that  their  undertaking  on  behalf  of  their  principal  is  not  to  be 
extended  beyond  the  fair  and  obvious  import  of  the  terms,  under 
the  circumstances,  made  use  of  for  the  purpose  of  expressing  it" 
Martin  v.  Thomas,  24  How.  (TJ.  S.)  315,  317. 

Their  undertaking  by  the  bond  in  suit  was  that  the  assignee 
should  faithfully  discharge  the  duties  devolving  upon  him  in  that 
capacity  and  account  for  the  moneys  received  by  him  in  the  same 
relation.  They  in  no  sense  became  liable  for  his  duties  and  omis- 
sions in  the  new  capacity  arising  out  of  the  complete  subversion  of 
the  assignment  and  all  the  trusts  it  contemplated,  and  provided  for 
by  the  action  of  creditors  proceeding  in  hostility  to  it  and  in 
defiance  of  its  provisions.  Consequently  the  omission  or  refusal  to 
perform  the  decree  or  order,  for  which  alone  an  action  may  be 
maintained  upon  the  bond  under  the  terms  of  the  statute  providing 
for  it,  was  not  shown  upon  the  trial  of  this  cause.  The  contingency 
on  which  the  liability  has  been  rendered  dependent  never  has  arisen 
and  no  judgment  against  the  sureties  was  warranted  by  what 
appeared  in  the  case.  For  this  reason  the  other  objections  to  the 
recovery  will  not  require  consideration.  The  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Dayis,  ?•  J.,  and  Brady,  J.,  concurred. 

Judgmmt  reversed  and  new  trial  ordered. 


JULY  TERM,  1874.  I93 

Bachanan  Farm  Oil  Co.  v.  Woodman. 


BuoHANAK  Pabm  Oil  Company  v.  Woodman,  appellant. 

Arrest  in  cml  aetian  —  when  not  aUowabU  —  Banker  recemng  deptmts .  not 

airtutee. 

Plaintiff  deposited  with  defendants,  as  its  bankers,  certain  sums  of  mopey. 
The  deposits,  after  deducting  all  credits  dae  defendants,  amounted  to  $29,500. 
Defendants  refused  to  paj  this  amount  on  demand  and  plaintiff  brought 
action  to  recover  it.  Held,  that  a  complaint  setting  forth  such  facts  did  not 
show  any  thing  more  than  a  cause  of  action  arising. upon  a  contract  for 
money  had  and  received,  and  that  an  order  of  arrest  in  the  action  was  im- 
properly granted,  although  supported  by  affidavits  alleging  a  fraudulent  con- 
spiracy on  the  part  of  defendants  in  getting  possession  of  plaintiff's  money. 

Where  moneys  are  deposited  from  time  to  time  in  the  course  of  banking  busi- 
ness, subject  to  checks  at  sight,  the  relation  is  not  that  of  trustee  and  cestui 
que  trust,  but  of  debtor  and  creditor. 

Appbal  by  defendants  from  an  order  denying  a  motion  to  yacate 
an  order  of  arrest.  The  action  was  brought  by  the  Bachanan  Farm 
Oil  Company  against  George  Woodman  and  Thomas  Evans.  The 
opinion  states  the  oase. 

F.  B.  Sherman,  for  appellants,  cited  Wood  v.  Henry,  40  N.  Y. 
124 ;  Smith  v.  Knapp,  30  id.  585 ;  Harris  y.  Cone,  10  How. 
259 ;  OaJdwelVa  Case,  13  Abb.  405 ;  Birchell  y.  Straus,  8  id.  53 ; 
Wakman  y.  Dallet/,  51  N.  Y.  27 ;  Union  Bank  y.  Mott,  6  Abb.  321. 

/.  H  S  B.  F.  Watson,  for  respondents,  cited  Stuyvesant  y. 
Bowran,  34  How.  51;  S.  C,  3  Abb.  N.  S.  270;  Barret  y.  Grade,  34 
Barb.  20 ;  Levins  y.  Noble,  15  Abb.  475 ;  Frost  y.  McCarger,  14 
How.  131 ;  Woodward  S.  P.  M.  Co.  y.  Stokes,  33  id.  396 ;  JBly 
y.  Mumford,  47  Barb.  629 ;  Merritt  y.  Heckscher,  50  id.  451 ; 
Jaroslanski  y.  Saunderson,  1  Daly,  232 ;  Swift  t,  Wylie,  5  Bobt.  680. 

DAyis,  P.  J.  The  complaint  in  this  action  alleges  ^Hhat,  at 
yarious  dates  between  September  17,  1870,  and  March  20, 1873,  the 
plaintiff  deposited  with  the  defendants,  as  its  bankers,  yarious  sums 
of  money,  which  said  deposits,  on  the  said  20th  day  of  March,  1873, 
after  deducting  all  credits  due  to  said  defendants,  amounted  in  the 
aggregate  to  the  sum  of  $29,500,  leaving  the  defendants  on  said  last- 
mentioned  day  indebted  to  the  plaintiff  in  the  aforesaid  sum  and 
Vol.  IV,  N.  Y.  Rep.  — 25 
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interest ;"  'Hhat  the  plaintiff  has  since  the  said  sum  became  due 
demanded  payment  thereof  from  the  defendants^  but  the  defendants 
refuse  to  pay  the  same,  and  no  part  thereof  has  been  paid ;  where- 
fore plaintiff  demands  judgment  against  the  defendants  for  $29,500, 
and  interest  from  March  20,  1873." 

These  allegations  fail  to  show  any  thing  more  than  a  cause  of 
action,  arising  upon  contract,  for  moneys  had  and  received ;  and 
there  is  no  averment  from  which  a  just  inference  can  be  taken  that 
the  indebtedness  sued  for  is  for  money  received  in  "  a  fiduciary 
capacity  "  within  the  meaning  of  the  Code.  The  moneys  ^re  alleged 
to  have  been  deposited  with  defendants,  as  the  bankers  of  plaintiff, 
and  the  indebtedness  is  stated  as  the  balance  of  a  current  account 
running  through  a  period  of  two  and  a  half  years.  The  fair  infer- 
ence from  the  complaint  is  that  the  moneys  were  deposited  from 
time  to  time  in  the  course  of  ordinary  banking  business,  subject  to 
checks  at  sight,  and  that  it  was  neither  intended  nor  supposed  that 
the  funds  deposited  were  to  be  held  in  trust ;  but  that  the  same 
were  to  be  used  as  customary  with  banks  and  bankel*8  under  »ach 
circumstances,  in  the  usual  course  of  their  business.  In  such  case 
the  relation  is  that  of  debtor  and  creditor,  and  not  that  of  trustee 
and  cestui  que  trust  The  credit  is  given  to  the  pecuniary  respon- 
sibility of  the  banker  and  not  to  his  personal  integrity,  and  the 
deposit  becomes  the  property  of  the  recipient,  to  be  paid  for  on 
demand  as  a  debt  due  and  payable  upon  the  checks  of  the  depositor. 

The  right  of  arrest,  under  section  179  of  the  Code,  does  not  in 
such  a  case  exist  or  arise  as  a  part  of  the  cause  of  action.  McBur- 
ney  v.  Martin,  6  Bobt.  502 ;  Ooodrich  v.  Dunbar,  17  Barb.  644; 
Scudder  v.  Shiells,  17  How.  420 ;  Bussing  v.  Th&inpson,  15  id.  97. 
"  The  test  is  whether  the  specific  money  ought  in  good  faith  to  have 
been  kept  and  paid  over,  or  whether  the  agent  had  a  right  to  use 
the  money."    Stoll  v.  King,  8  How.  298. 

Under  the  complaint  in  this  case  the  plaintiff  will,  at  the  trial, 
make  out  his  cause  of  action  by  producing  the  accounts  rendered 
(as  described  in  the  affidavits),  and  no  question  of  tortious  conver- 
sion can  properly  arfse  on  the  complaint. 

Nor  do  the  affidavits  tend  to  establish  any  fiduciary  relation 
between  the  parties  within  the  meaning  of  the  section  of  the  Code 
above  cited.  They  may  be  said,  perhaps,  to  show  that  Hose,  the 
treasurer  of  plaintiff,  transferred  his  account  as  treasurer  from  the 
Ninth  National  Bank  to  the  defendants  for  his  private  conv;jnience. 
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and  that  defendants  knew  of  that  purpose ;  but  they  show  that  the 
deposits  were  received  by  defendants  $&  bankers,  and  so  kept 
and  continued  till  the  balance  was  struck,  and  counterbalanced  by 
carrying  same  to  the  account  of  W.  W.  Eose  as  a  credit  against  his 
individual  indebtedness.  The  question  at  the  trial  may  be  whether 
the  defendants  had  any  right  to  balance  the  account  by  such  a 
debit,  but  that  question  does  not  involve  any  fiduciary  relation. 

Sunning  through  the  affidavits  on  the  plaintiff's  part  are  allega- 
tions tending  to  show  a  fraudulent  conspiracy  between  Rose,  the 
plaintiff's  treasurer,  and  defendants,  to  get  into  the  possession  of 
defendants  the  moneys  of  plaintiff,  so  that  Rose  could  use  the  same 
by  defendants'  aid  and  connivance,  in  his  individual  stock  specula- 
tions. That  such  a  fraudulent  conspiracy  might  give  to  plaintiff  a 
cause  of  action  against  any  or  all  the  parties  implicated  in  it,  need 
not  be  controverted  ;  but  such  an  action  must  be  maintained  upon 
a  complaint  charging  the  alleged  frauds  and  conspiracy,  and  pre- 
senting to  defendants  the  opportunity  to  take  issue  and  have  a  trial 
by  jury  upon  the  fact  of  their  guilt  or  innocence.  And  undoubt- 
edly such  a  complaint  would  present  a  case  in  which  the  right  of 
arrest  would  be  involved  in  the  cause  of  action.  But  under  the 
present  complaint  no  such  issue  is  tendered  or  triable,  nor  could  it 
arise  (except  possibly  as  an  incidental  question  affecting  the  alleged 
right  of  defendants  to  debit  the  account  of  Rose  as  treasurer,  with 
the  balance  due  on  his  individual  account).  It  is  not  at  aU  material 
to  the  question  whether  the  money  was  received  in  a  fiduciary 
capacity ;  and  it  is  not  averred  in  the  complaint  that  the  defendants 
received  it  tortiously,  and  are  liable  in  an  action  for  such  a  wrong. 
The  cause  of  action,  assuming  it  to  exist,  for  fraudulent  conspiracy, 
alleged  or  attempted  to  be  alleged  in  the  affidavits,  is  not  consistent 
with  the  cause  set  forth  in  the  complaint,  and  therefore  the  order 
of  arrest  granted  in  this  action  cannot  be  sustained.  People  v. 
Lowber,  7  Abb.  171;  Wickes  v.  Harmon,  12  id.  476;  S.  0.,  21  How. 
462. 

The  order  of  arrest  should  therefore  have  been  vacated.  The 
order  appealed  from  is  reversed  with  $10  costs  of  this  appeal,  and 
the  motion  to  discharge  the  order  of  arrest  is  granted,  with  tlO  cpsts. 

Daniels  and  Beady,  JJ.,  concurred. 

Ordered  accordingly. 
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Chatham  National  Bane  of  New  Yobk  v.  Mebchantb' 
National  Bane  of  West  Vieginia,  appellant. 

Practice — remowU  of  eatue  from  State  to  federal  court — National  bank — 
"  dtinen  '^  of  State  tehere  located — entry  of  appearance. 

In  an  action  bj  a  national  hank  of  New  York  against  a  national  bank  of  West 
Virginia,  ?iM,  that  the  defendant  was  not  deprived  of  the  right  to  deuLand 
a  removal  of  the  cause  from  the  State  court  to  a  federal  court.  National 
banks  are  *'  citizens"  of  the  State  in  which  thej  are  organized  and  located. 

Defendant  served  a  notice  of  appearance  on  December  15th,  but  did  not  file  a 
petition  for  the  removal  of  the  cause  from  the  State  to  the  federal  court  until 
Januarj  7th,  the  petition  stating  that  defendant  then  entered  its  appearance 
and  had  not  done  so  before.  Beld,  a  valid  compliance  with  the  federal  staV 
ute  requiring  the  defendant,  "  at  the  time  of  entering  his  appearance  in  the 
State  court/'  to  file  his  petition. 

Appeal  by  defendant  from  an  order  denying  a  motion  on  the  part 
of  defendant  for  the  removal  of  the  cause  to  the  United  States 
circuit  court  for  the  southern  district  of  New  York.  The  action 
was  brought  by  the  Chatham  National  Bank  of  the  city  of  New 
York  against  the  Merchants'  National  Bank  of  West  Virginia  to 
recover  the  proceeds,  amounting  to  12,242.83,  of  various  checks 
alleged  to  have  been  received  by  defendant  for  collection  for  plain- 
tiff. The  plaintiff  is  a  corporation  created  and  existing  by  the 
laws  of  the  State  of  New  York  and  of  the  United  States,  and  is 
located  and  doing  business  in  New  York  city.  The  defendant  is  a 
corporation  created  and  existing  under  the  laws  of  West  Virginia 
and  of  the  United  States,  and  is  located  and  doing  business  at 
Wheeling,  in  that  State.  Defendant  filed  a  petition  stating  the 
above  facts  and  demanding  a  removal  of  the  cause  to  the  federal 
court.  The  petition  was  denied  and  defendant  appealed.  The  re- 
maining facts  appear  in  the  opinion. 

Chapman,  Scott  (6  Crowell,  for  appellant.  The  parties  are  '*  citi- 
zens "  of  different  States.  Stevens  v.  Phceniz  Ins,  Co,,  41  N.  Y.  149; 
Barney  v.  Olohe  Bank,  2  Am.  Law  Reg.  (N.  S.)  221.  The  petition 
was  filed  at  the  proper  time  at  the  entry  of  appearance.  Field  v. 
Blair,  1  Code  R.  (N.  S.)  292 ;  Ex  parte  Isaacs,  12  Wend.  193;  Nor- 
ton V.  Hayes,  4  Den.  245. 
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J.  H.  it  B,  F.  Waisony  for  respondent,  cited  Ayres  v.  Western  R. 
R.  Co.,  32  How.  351;  S.  C,  48  Barb.  132;  Bawm  v.  First  Nat.  Bank, 
34  How.  408;  Manuf.  Nat  Bank  of  Chicago  v.  Baack,  40  id.  409. 

Daii^isls,  J.  The  sworn  petition  of  the  defendant  stated  that 
the  plaintiff  was  a  corporation  or  banking  association,  created  and 
existing  under  and  by  the  laws  of  the  State  of  New  York  and  of 
the  United  States,  located  and  doing  business  at  the  city  of  New, 
York,  in  the  State  x>f  New  York,  and  at  the  time  of  bringing  the 
suit  was,  and  still  is,  a  citizen  of  the  State  of  New  York.  This 
was  not  denied  on  the  part  of  the  plaintiff,  and  should  for  that  rea- 
son be  accepted  as  the  truth ;  and,  as  such,  it  was  sufficient  to  pre- 
sent a  case  within  the  act  of  congress  providing  for  the  removal  of 
causes  into  the  circuit  court  of  the  United  States,  so  far  as  the 
right  depended  upon  that  circumstance. 

It  is  claimed,  however,  that  the  name  by  which  the  plaintiff  has 
been  incorporated  indicates  it  to  be  an  association  formed  for  bank- 
ing purposes  under  the  laws  of  the  United  States  providing  for  the 
creation  and  circulation  of  a  national  currency ;  and  that  circum- 
stance added  to  the  fact  stated  in  the  petition,  that  it  is  a  corpora- 
tion or  banking  association  created  and  existing  under  the  laws  of 
the  United  States  as  well  as  of  this  State,  sufficiently  warrants  that 
conclusion. 

But  that  does  not  divest  the  defendant  of  the  right  to  insist  upon 
the  removal  of  the  cause  into  the  circuit  court  of  the  United 
States,  even  though  it  may  have  been  withheld  where  each  of  the 
parties  to  the  action  is  shown  to  be  a  foreign  corporation.  Ayrea  v. 
Western  Railroad  Co,,  48  Barb.  132.  These  associations  have  been 
held  liable  to  the  attachment  laws  of  this  State,  although  existing 
and  transacting  their  business  within  its  boundaries,  because  the 
remedy  they  provide  for  includes  such  associations,  on  account  of 
the  circumstance  of  their  creation  under  the  laws  of  another  gov- 
ernment than  that  of  the  State.  Bowen  v.  First  National  Bank  of 
Medina,  34  How.  408.  But  that  does  not  justify  the  conclusion 
that  they- are  foreign  corporations  within  the  ordinary  signification 
of  those  terms.  That,  certainly,  cannot  properly  be  said  to  be  their 
character ;  for,  when  they  are  organized  and  located  within  this  State 
they  are  as  completely  citizens  of  the  State  within.the  signification 
of  the  act  of  congress  providing  for  the  removal  of  causes  into 
the  oircuit  oourt  as  though  they  were  incorporated  exclusively 
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under  its  laws.     The  act  of  congress  upon  this  subject  constitutes, 
under  the  constitution  of  the  United  States,  a  portion  of  the  laws 
of  the  State,  paramount  even  to  those  enacted  by  its  own  legisla- 
ture.    It  exists  through  and  extends  over  the  State  as  completely 
and  entirely  as  any  legislation  can  by  possibility  do ;  and  it  is  a  por- 
tion of  the  positive  law  required  to  be  observed  and  maintained  by 
all  its  citizens  and  inhabitants.     When  an  association  for  banking 
purposes  is  formed  within  the  boundaries  of  the  State  for  the  pur- 
pose of  being  located  and  transacting  business  within  its  limits,  it 
necessarily  becomes  an  inhabitant  of   the  State.     This  is  clearly 
implied  by  the  provision  of  the  act  requiring  the  certificate  under 
which  the  association  may  be  formed  to  state  the  place  where  its 
operations  of  discount  and  deposit  are  to  be  carried  on,  designating 
not  only  the  State,  territory  or  district,  but  the  particular  county 
and  city,  town,  or  village.     13  U.  S.  Statutes  at  Large,  101,  §  6, 
subd.  2.     Besides  that,  the  names  and  residences  of  the  sharehold- 
ers are  also  required  to  be  stated ;  and  the  general  power  is  con- 
ferred upon  it  of  suing  and  of  being  sued  in  any  court  of  law  and 
equity,   as  fully  as  natural  persons ;    and  its  usual  business  is 
requii^ed  to  be  transacted  at  an  office  or  banking  house  located  in  the 
place  stated  in  its  organization  certificate.     Id.,  §  3,  subd.  3,  also 
§  8.    The  association,  when  formed,  has  no  other  residence  or  domi- 
cile than  that  designated  under  the  provisions  of  the  act  in  the  cer- 
tificate, and  that  substantially  and  effectually  renders  it  a  corpora- 
tion of  the  State  within  which  it  may  be  located,  formed  under  that 
portion  of    its  laws  which,   under  the  constitution,   have  been 
enacted  for  its  inhabitants  by  the  general  government.     As  such, 
it  is  to  be  presumed,  under  the  construction  given  to  the  act  of 
congress  providing  for  the  removal  of  causes,  to  be  created  and 
formed  by  citizens  of  the  State  in  which  it  may  exist,  and  for 
that  reason  to  be  a  citizen  of  the  State  within  the  meaning  of  that 
act.     Louisville,  etc.,  R.  R.  Co.  v.  Letson,  2  How.  (U.  S.)  497; 
Stevens  v.  Phcenix  Ins.  Co.,  41  N.  Y.  149,  and  cases  referred  to 
in  the  opinion. 

The  act  of  congress  of  July  27,  1868,  does  not  deprive  the 
defendant,  although  itself  a  banking  association  organized  under 
the  United  States  Banking  Laws,  of  its  right  to  insist  upon  the 
removal  of  the  cause.  That  act  provides  for  the  removal  of  actions 
brought  against  corporations  organized  under  a  law  of  the  United 
States,   or  any  of   their  members  in  a  new  class  of  oases  not 
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within  the  other  provisionB  of  congreBsional  legislation  on  this 
subject.  And  it  permits  that  to  be  done  when  the  defendant  states 
in  l^e  petition  that  a  defense  exists  arising  under  or  by  virtue  of 
the  constitution  or  any  treaty  or  law  of  the  United  States.  From 
this  privilege  banking  associations  organized  under  the  laws  of  the 
United  States  are  excluded  by  an  exception  contained  in  the  act.  15 
U.  S.  Statutes  at  Large^  256^  257.  But  the  exception  by  its  terms 
extends  no  further  than  the  subject-matter  of  the  act  in  which  it  is 
contained,  and  consequently  can  have  no  effect  upon  the  provision 
made  for  the  removal  of  causes  in  other  cases  by  the  preceding  law. 
It  simply  left  these  associations  unaffected  by  its  provisions,  and 
entitled  to  the  privileges  provided  in  this  respect  for  suitors  by  other 
acts  of  congress.  And  among  them  the  right  of  removing  the 
action  into  the  circuit  court  of  the  United  States,  when  the  circum- 
stances of  the  case  appear  to  be  such  as  are  required  to  justify  that 
proceeding. 

By  the  act  under  which  the  application  was  made  in  this  case, 
the  petition  was  required  to  be  filed  at  the  time  of  entering  the 
defendant's  appearance  in  the  action  (1  U.  S.  Statutes  at  Large,  79, 
§  12),  and  that,  it  is  claimed,  was  not  done  in  this  case.  Other 
objections  of  a  mere  formal  nature  were  relied  upon  by  way  pf 
answer  to  the  application.  They  were  predicated  upon  defects  in 
the  copies  of  the  papers  served  upon  the  plaintiff's  attorneys  ;  but 
as  they  did  not  exist  in  the  papers  themselves,  on  which  the  appli- 
cation was  made,  they  were  very  properly  disregarded  upon  the 
hearing.  The  more  substantial  objection  was  placed  upon  the  cir- 
cumstance that  a  notice  of  the  defendant's  appearance  was  served 
in  fche  action  on  the  15th  day  of  December,  1873,  while  the 
petition  itself  was  not  presented  until  the  seventh  of  the  following 
January;  and  upon  that  reason  the  court  denied  the  application  for 
the  removal  of  the  cause,  holding  that  the  appearance  was  entered 
within  the  meaning  of  the  terms  used  in  the  law  at  the  time  when 
the  notice  itself  was  served. 

But  this  was  a  mistaken  view  of  the  provision  requiring  the  peti- 
tion for  the  removal  of  the  cause  to  be  filed  at  the  time  of  entering 
the  defendant's  appearance;  for  the  mere  notice  of  appearance  was 
not  the  entering  of  an  appearance  required  by  the  act  of  congress. 
That  by  Rule  7  of  this  court  is  something  more  than  the  mere 
service  of  a  notice.  It  contemplates  an  act  to  be  performed  on  (;he 
filing  of  the  notice  with  proof  of  its  s^a^vice.    Upon  that  being 
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done,  the  Kule  authorizes  the  defendant's  appeai^uioe  to  be  entered 
as  of  the  time  when  the  notice  itself  was  served.  The  notice  was 
simply  a.  notice  of  the  defendant's  appeaiunce,  without  an  entiy  of 
it;  and  was  no  more  than  the  notice  of  retainer,  which,  under  the 
preceding  practice,  the  defendant  was  authorized  to  serve  in  the 
action,  which  was  held  insufficient  to  constitute  the  entry  of 
appearance  required  by  the  act  of  congress  providing  for  the 
removal  of  causes  into  the  United  States  circuit  court,  on  the 
ground  on  which  the  right  is  claimed  in  this  action.  Norton  v. 
Hayes,  4  Denio,  245. 

No  other  act  appeared  to  have  been  performed  on  the  part  of  the 
defendant,  before  the  filing  of  the  petition,  from  which  it  could  be 
claimed  that  an  appearance  of  the  defendant  had  been  entered, 
while  the  petition  contained  the  statement  that  it  then  entered  its 
appearance,  and  had  not  done  so  before;  and  the  order  requiring 
the  plaintiff  to  show  cause  why  the  application  should  not  be 
granted  recited  the  fact  that  the  defendant,  on  the  day  of  its  date, 
had  entered  its  appearance,  and  at  the  same  time  filed  its  petition 
for  the  removal  of  the  cause,  and  offered  the  security  required  by 
the  act,  by  a  bond  then  filed;  and  as  there  was  no  contradiction  of 
this  statement,  it  should  be  accepted  as  true,  as  long  as  the  mere 
service  of  the  notice  was  not  the  entry  of  an  appearance.  For^ 
ter  V.  Bronson,  20  How.  292;  Rtigg  v.  Spencer,  59  Barb.  388. 

No  appearance  appeared  by  the  papers  to  have  been  previously 
entered,  and  this  statement,  as  well  as  the  other  to  the  same  effect 
contained  in  the  petition,  sufficiently  showed  its  entry  at  the  time 
when  the  order  was  made,  to  constitute  a  performance  of  what  the 
act  of  congress  required  to  be  done  in  that  respect. 

But  if  it  did  not,  procuring  the  order  and  making  the  motion 
were  equivalent  to  the  entry  of  an  appearance,  within  the  technical 
meaning  of  those  terms;  for  by  such  acts  the  defendant  of  necessity 
appears  in  court.  They  could  not  be  performed  without  an  appear- 
ance in  court,  as  well  as  an  appearance  in  the  action.  This  was 
substantially  held  in  the  case  of  Ayres  v.  Western  R.  R,  Co.,  48 
Barb.  132,  where  obtaining  an  order  extending  the  time  to  answer 
was  considered  to  be  the  entry  of  an  appearance,  and  for  that  reason 
sufficient  to  justify  the  denial  of  a  motion  afterward  made  for  the 
removal  of  the  cause. .  See  also  GooUy  v.  Lawrence,  12  How. 
176. 

The  provisions  of  the  act  of  congress  were  complied  with  in  all 
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other  particulars^  and  an  order  should  therefore  have  been  directed 
for  the  removal  of  the  cause.  The  order  appealed  from  should  be 
reversed^  with  costs^  and  an  order  entered  directing  the  removal  of 
the  cause  into  the  circuit  court  of  the  United  States. 

Davis,  P.  J.,  concurred. 

Brady,  J.,  dissenting.  The  twelfth  section  of  the  judiciary  act, 
which  relates  to  the  removal  of  causes  from  the  State  to  the  federal 
courts,  provides  that  if  the  defendant,  among  other  things  to  be 
made  apparent,  ''shall,  at  the  time  of  entering  his  appearance  in 
such  State  court,  file  a  petition,  etc.,  it  shall  then  be  the  duty  of 
the  State  court  to  accept  the  surety  and  proceed  no  further  in  the 
cause."  The  right  of  removal,  however,  is  purely  statutory,  and 
when  the  defendant  attempts  to  exercise  it  he  must  show  that  he 
has  complied  with  the  law  in  its  requirements.  He  must  at  the 
time  of  entering  his  appearance,  which  is  the  first  step,  file  his 
petition;  and  the  question  which  is  suggested,  in  limney  on  this 
appeal,  is  whether  the  defendants'  appearance  was  entered,  in  this 
action,  in  the  manner  provided  by  the  rules  and  practice  of  this 
court.  It  is  not  pretended  that  any  thing  more  was  done  on  that 
subject  than  the  service  of  a  notice  of  retainer  on  behalf  of  the 
defendants,  and  the  presentation  of  the  petition  containing  a  state- 
ment ''  that  the  petitioner  does  now  enter  his  appearance  in  this 
action,  but  has  not  done  so  before."  The  notice  of  retainer,  how- 
ever^  was  not  claimed  by  the  defendants  to  be  an 'appearance.  The 
defendants  aver  their  appearance  when  the  petition  was  signed  or 
presented,  and  hot  before.  It  is  not  pretended  either  that  any  rule 
was  entered  by  the  defendants  on  the  subject,  either  on  their  own 
behalf,  or  by  the  plaintiffs'  attorney,  under  Eule  14  of  this  court. 
The  appearance  of  the  defendants  was  not  entered,  therefore,  when 
the  petition  was  presented.  Redmond  v.  RusseU,  12  Johns.  153; 
Norton  T,  Hayes,  4  Den.  245;  Bristol  y.  Chapman,  34  How.  141; 
Field  V.  Blair,  1  Code  R.  N.  S.  292;  Durand  v.  Hollins,  3  Duer,  686; 
Oooley  V.  Latorence,  5  id.  605.  See  also  Fairchild  v.  Durand,  8 
Abb.  305,  note. 

In  Bristol  v.  Chapman  the  defendant  went  into  court  at  special 

term,  and  caused  his  appearance  to  be  entered  in  the  minutes  of 

the  court.    The  appearance  was  held  to  be  irregular.    The  court 

said,  MouoAN,  J.,  delivering  the  opinion  :  **  The  rules  of  this  court 
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have  prescribed  the  manner  in  which  the  defendants  may  appear, 
and  what  shall  be  deemed  an  appearance.  This  is  by  serrice  of 
notice  of  retainer/ on  filing  which  the  defendant  may  doubtless 
enter  his  appearance  in  the  clerk's  office,  and  at  the  same  time  file 
his  petition." 

In  Norton  v.  Hayes  it  was  held  that  notice  of  retainer  was  not 
^'entering  his  appearance"  within  the  terms  or  meaning  of  the  act 
of  congress,  but  that  entering  an  appearance  with  the  clerk  at  the 
time  of  filing  the  petition  was  a  compliance,  and  Beabdsley,  J., 
said  these  being  done  at  one  and  the  same  time,  the  application  for 
the  remoyal  was  made  in  due  season.  The  case  of  Redmond  v.  Rus- 
lell,  supra,  was  cited  by  him  to  sustain  the  proposition  just  stated. 
In  the  latter  case  Spencer,  J.,  said:  "This  is  not  a  case  in  which 
the  comity  of  the  court  is  to  be  exercised;  if  the  defendant  is  not 
strictly  entitled  to  have  his  cause  removed,  we  are  bound  to  main- 
tain our  jurisdiction.  The  plaintiff  has  as  strong  a  claim  to  have 
his  cause  reuained  here  as  the  defendant  can  have  to  remove  it. 
The  whole  point  turns  upon  the  question  when  did  the  defendant 
enter  hig  appearance."  The  court  thereupon  declared  that  the 
entering  an  appearance  and  filing  the  petition  are  to  be  simultaneous 
acts. 

In  Durand  v.  Collins  it  was  held  that  the  execution  of  an  under- 
taking upon  arrest  was  not,  in  theory  or  in  fact,  an  act  done  in 
court ;  that  the  pai'ty's  appearing  by  the  filing  of  special  or  com- 
mon bail,  which  prevailed  prior  to  the  Code,  had  no  application  to 
proceedings  under  the  Code,  and  that  no  appearance  was  formally 
or  actually  entered  in  the  action  until  the  defendant  entered  his 
appearance  with  the  clerk  of  the  court,  which  he  had  done  at  the 
time  he  filed  his  petition  to  remove  the  cause.  In  Oooley  v.  Lata- 
rence,  the  question,  What  is  an  appearance  in  a  State  court  ?  is  con- 
sidered somewhat  elaborately ;  and  it  is  said  that  what  is  held  in 
such  court  to  be  a  submission  to  its  authority  in  the  cause,  whether 
coerced  or  voluntary,  must  be  deemed  an  appearance  ;  and,  further, 
when  such  submission  has  once  been  made  it  cannot  be  retracted. 
The  appearance  of  the  defendant  in  that  case  was  declared  per- 
fected by  his  submission  to  the  court  of  a  material  question  upon 
affidavits  and  argument,  namely,  the  continuance  of  an  injunction 
against  him. 

The  result  of  these  considerations  is,  that  in  order  to  enable  a 
defendant  to  remove  his  case  from  this  court  to  the  federal  court. 
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he  must  enter  his  appearance  according  to  the  rales  and  practice  of 
this  court,  and  at  the  same  time  file,  or  at  least  present,  his  peti- 
tion. The  defendants  not  having  entered  snch  an  appearance  were 
not  regular  in  their  proceeding  to  remove  the  cause,  and  the  motion 
in  the  court  below  was  properly  decided.  If  the  defendants  claimed 
that  the  service  of  a  notice  of  retainer  was  an  appearance  within 
the  act  of  congress,  under  the  practice  which  prevails  in  this  court, 
then  their  application  was  too  late,  as  it  was  not  made  until  several 
days  after  such  notice  was  served.  They  make  no  such  claim. 
They  insist,  on  the  contrary,  as  already  suggested  that  it  was  not 
an  appearance,  and  rely,  therefore,  on  the  incident  of  the  proceed- 
ing to  remove  indicated  by  the  statement  "they  now  enter  their 
appearance  "  contained  in  their  petition. 

The  petition  was  not,  nor  was  any  thing  contained  in  it,  an 
appearance  such  as  contemplated,  nor  did  it  amount  to  an  appear- 
ance. It  was  of  no  greater  significance  than  the  service  of  a  notice 
of  retainer — which,  for  the  general  purposes  of  an  action,  is,  under 
our  Code,  a  suflOicient  appearance  —  or  of  the  execution  of  an  under- 
taking, which,  as  we  have  seen,  is  not  an  appearance.  It  was  not 
entering  an  appearance,  either  in  theory  or  in  fact,  and  was,  in 
form,  a  proceeding  unknown,  and,  by  analogy  to  the  case  of  Bristol 
V.  Chapman^  supra,  irregular. 

It  follows,  therefore,  that  the  defendants'  proceedings  were  prem- 
ature, and  the  order  made  at  fecial  term  should  be  affirmed. 

Order  reversed. 


Dillon,  plaintiff  in  error,  v.  People. 

Larceny — ident^ficatum — Endmce  —  presvmpUon  of  guiU  from  possetHon, 

Defendant  was  indicted  for  the  larceny  of  a  quantity  of  pig-iron  ;  and  the  eyi- 
dence  showed  that  the  iron  was  found  in  defendant's  possession  in  a  boat,  at 
three  o'clock  in  the  morning ;  that  complainant  had  missed  a  like  quantity 
of  iron  which  he  had  had  in  his  possession  the  day  previous  ;  that,  on  the 
following  afternoon,  complainant  identified  the  iron  found  in  defendant's 
poflsesflion.  Defendant's  statement  was  that  he  had  bought  the  iron  of  a 
canal  boatman  for  $15,  whereas  the  value  of  the  iron  was  $50.  Held,  (1) 
that  the  question  of  the  identity  of  the  iron  was  for  the  jury  ;  (2)  that, 
under  the  drcnmstances,  the  court  properly  refused  to  charge  the  jnry  that 
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the  mere  poesesBion  of  property  stolen  was  not  prima  fade  evidenoe  of  the 
commisBion  of  the  larceny  by  defendant ;  (3)  that  the  court  properly  charged 
that  stolen  pioperty  immediately  afterward  found  in  possession  of  a  party 
afforded  the  presumption  that  the  person  haying  the  possession  had  stolen 
it ;  and  (4)  that  the  court  properly  refused  to  charge  that  where  a  man,  in 
whose  possession  stolen  property  is  found,  gives  a  reasonable  account  of 
how  he  came  by  it,  the  prosecutor  is  required  to  show  the  account  to  be 
false. 

Ebrob  brought  by  plaintifi  to  review  the  record  and  proceed- 
^lg8  resulting  in  the  conviction  and  sentence  of  plaintiff  under 
an  indictment  for  grand  larceny.  Steven  Dillon,  the  plaintiff  in 
error,  was  indicted  jointly  with  John  Walsh  for  the  larceny  of  a 
quantity  of  pig-iron,  valued  at  about  $50.  At  the  trial  the  evidence 
showed  that  the  prisoner  was  arrested  in  a  boat  on  the  Hudson  river, 
at  about  three  o'clock  in  the  morning,  and  twenty-eight  pigs  of  iron 
were  found  in  the  boat.  The  iron  was  identified  the  next  afternoon 
by  the  complainant,  A.  B.  Hazard,  the  agent  of  the  Allentown  Iron 
Company,  as  being  a  lot  belonging  to  that  company,  which  he  had 
missed.  The  iron  was  in  complainant's  possession  the  day  before. 
He  identified  it  by  certain  marks  and  the  shape  and  color.  The 
quantity  was  the  same  as  that  missed.  The  prisoner  stated  that  he 
bought  the  iron  for  $15  of  a  canal-boat  captain,  but  did  not  give 
the  name  of  the  captain.  At  the  close  of  the  evidence  counsel  for 
the  prisoner  requested  the  recorder,  before  whom  the  cause  was 
tried,  to  take  the  case  from  the  jury,  on  the  ground  that  the 
description  of  the  identity  of  the  property  was  too  indefinite,  vague 
and  unsafe  to  convict  the  prisoner.  The  recorder  denied  the  request. 
The  requests  to  charge  and  the  points  charged  appear  in  the  opinion. 

Peter  Mitchell,  for  plaintiff  in  error. 

B.  K.  Phelps,  district  attorney,  for  the  people. 

Da  NIELS,  J.  The  defendant,  Steven  Dillon,  was  convicted  of  the 
crime  of  grand  larceny  in  the  court  of  general  sessions,  and  sen- 
tenced to  be  imprisoned,  in  the  State  prison,  for  the  term  of  five 
years.  Exceptions  were  taken,  in  his  behalf,  to  the  charge  given 
to  the  jury,  and  to  refusals  on  the  part  of  the  learned  recorder  to 
charge  as  requested  by  the  defendant's  counsel.  After  judgment, 
a  writ  of  error  was  issued  for  the  purpose  of  securing  a  review  of 
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such  exceptions.  The  first  was  taken  to  the  refusal  of  the  court  to 
take  the  case  from  the  jury,  on  the  ground  that  the  description  of 
the  identity  of  the  property  was  too  indefinite,  vague  and  uncertain 
to  conyict  the  defendant  upon,  and  not  sufficient  in  law  to  be  sub- 
mitted to  the  jury. 

The  property  charged  to  have  been  stolen  was  twenty-eight  bars  of 
pig-iron;  and  the  evidence  of  the  agent  having  it  in  charge,  and  who 
was  the  sole  agent  here  at  the  time  for  its  sale,  was  that  it  bore  the 
marks  and  presented  the  appearance  of  the  iron  in  his  possession, 
some  of  which  he  testified  had  been  taken  away  &om  the  premises 
where  it  was  deposited,  and  from  a  boat  having  a  portion  of  it  on 
board,  during  the  night,  in  the  early  morning  of  which  the  defendant 
was  arrested.  His  testimony  was  that  he  did  identify  the  iron,  when 
he  saw  it  early  in  the  following  afternoon,  by  its  marks  and  looks. 
This,  with  the  facts  that  it  was  found  in  the  defendant's  boat  upon 
the  river  at  half-past  three^  o'clock  in  the  morning;  and  his  subse- 
quent statement  that  it  was  bought  of  a  canal-boat  captain  for 
(15,  when  the  uncontradict'Cd  evidence  was  that  its  value  was  about 
$52,  were  sufficient  to  justify  the  submission  of  the  question  of  the 
identity  of  the  property  to  the  jury.  The  case  in  this  respect  was 
entirely  different  from  the  authority  relied  upon  by  the  defendant's 
counsel  in  support  of  this  objection.  State  v.  Furlong,  19  Me. 
225.  The  proof  in  that  case  did  not  show  that  the  property  found 
in  the  defendant's  possession  had  been  stolen  at  all,  and  the  witness 
whawas  alleged  to  be  its  owner  could  not  identify  it  so  as  to  dis- 
tinguish it  from  the  same  kind  of  property  sold  to  his  customers 
residing  in  the  same  vicinity  as  the  prisoner ;  while  in  the  present 
case  the  evidence  of  the  agent  showed  that  a  larceny  of  the  iron 
had  been  probably  committed,  that  the  quantity  taken  was  similar 
to  that  found  in  the  prisoner's  possession,  that  it  had  the  marks 
and  appearance  of  the  iron  in  the  agent's  custody,  and  that  no  other 
iron  of  that  description  was,  at  the  time,  probably  on  deposit  or  for 
sale  in  the  vicinity.  The  proof  was  sufficient  to  render  it  the  duty 
of  the  court  to  submit  the  identity  of  the  property  to  the  jury. 

The  comments  of  the  court  on  the  evidence  given  by  the  same 
witness,  that  on  being  shown  the  iron  the  next  day  he  recognized  it 
beyond  any  doubt  as  being  the  property  which  had  been  taken 
away  from  his  possession,  was  also  excepted  to.  No  request  for  its 
modification,  in  any  respect,  was  made  on  the  part  of  the  defend- 
ant, and  it  is  certainly  true  that  the  statement  made  was  fully  aa 
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strong  as  the  evidence  of  the  witness  would  justify.  He  did  not  in 
words  say  that  he  recognized  the  property  as  his  beyond  any  doubt, 
but  it  is  not  difficult  to  perceive  that  he  intended  as  much  as  that 
by  the  statements  which  he  made.  He  testified  that  he  did  identify 
the  iron  as  that  which  he  was  sure  he  saw  the  night  before,  on  the 
boat  at  his  dock.  That  he  had  received  it  about  a  week  before,  and 
knew  it  by  its  being  new  iron,  the  color  of  the  sand  used  by  the 
company  that  manufactured  it,  the  shape  of  the  pigs  and  the  letters 
upon  it.  That  he  would  be  pretty  certain  about  it  without  the 
letters,  but  not  as  certain  as  with  them.  The  fair  inference  from 
his  statements  was  that  the  iron  found  with  the  defendant  was  a 
part  of  that  sent  to  him  for  sale,  and  which  had  been  carried  away 
during  the  preceding  night.  And  no  reason  exists  for  supposing 
that  he  entertained  the  least  doubt  as  to  the  correctness  of  his 
statements.  They  were  made  with  a  sufficient  degree  of  positiveness 
to  justify  the  comment  made  upon  them  by  the  learned  recorder. 
The  defendant's  counsel  requested  the  court  to  charge  the  jury 
that  the  mere  possession  of  the  property  stolen  ytba  not  prima  fads 
evidence  of  the  commission  of  the  larceny  by  the  defendant.  This 
the  court  refused  to  do,  and  the  defendant's  counsel  excepted. 
The  request  must  of  course  haye  been  designed  and  understood  to 
relate  to  the  defendant's  possession,  as  that  had  been  shown  by  the 
evidence  given  in  the  course  of  the  trial.  There  was  no  dispute  as 
to  the  facts  constituting  that  portion  of  the  case.  The  larceny 
appeared  to  have  been  committed  sometime  during  the  night,  and 
the  property  was  found  by  the  police  in  the  possession  of  the 
defendant  and  another  person  with  him,  in  a  small  boat  managed 
by  them,  at  half  after  three  o'clock  in  the  morning.  The  posses- 
sion at  that  unseasonable  hour  for  lawful  traffic  was,  within  the 
authorities,  sufficient  to  maintain  the  presumption  of  the  defend- 
ant's criminal  agency  in  procuring  it.  It  was  so  recent,  and  so 
suspicious,  that  it  was  consistent  with  no  other  rational  conclusion 
than  that  of  guilt.  "  Generally,  whenever  the  property  of  one  man, 
which  has  been  taken  from  him  without  his  knowledge  or  consent, 
is  found  upon  another,  it  is  incumbent  on  that  other  to  prove  how 
he  came  by  it;  otherwise  the  presumption  is  that  he  obtained  it 
feloniously."  2  East's  Crim.  Law,  656.  This  was  cited  with 
approbation  in  the  case  of  State  t.  Furlong,  supra,  and  its  accu- 
racy as  a  general  legal  proposition  is  sustained  by  the  decision  made 
in  the  case  of  Knickerbocker  v.  People,  43  N.  Y.  177. 
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As  the  proposition  was  first  stated  by  the  court,  concerning  the 
presumption  arising  from  the  fact  of  recent  possession  of  stolen 
property,  it  was  rather  too  decided  against  the  defendant.  For  it 
is  a  presumption  of  fact;  one  which  the  jury  may  act  upon,  and  not 
one  which  by  law  they  are  required  to  follow.  But  it  was  after- 
ward qualified,  and  submitted  to  the  jury  in  that  form.  The  court 
upon  that  subject  responded  to  the  request  of  the  defendant's 
counsel,  that  it  was  presumptive  evidence;  and,  further,  charged 
that  stolen  property,  immediately  afterward  found  in  possession  of 
a  party,  afforded  the  presumption  that  the  person  having  the  posses- 
sion had  stolen  it.  The  case  was  finally  submitted  to  the  jury 
upon  that  proposition,  and  it ,  was  as  favorable  to  his  case  as  the 
defendant  had  any  legal  right  to  require. 

The  court  also  declined  to  charge  the  proposition  presented  by 
the  defendant's  counsel,  that  where  a  man  in  whose  possession 
stolen  property  is  found  gives  a  reasonable  account  of  how  he  came 
by  it,  the  prosecutor  is  required  to  show  the  account  to  be  false. 
.That  may  be  true  as  to  a  large  class  of  cases,  where  considerable 
time  has  elapsed  between  the  taking  and  the  discovery  of  the  fact 
of  the  possession;  but,  to  bring  the  case  upon  this  point  within  the 
rule  relied  upon  by  the  defendant's  counsel,  as  it  is  stated  in  the* 
authority  cited  by  him,  it  is  necessary  that  it  should  appear  that  a 
reasonable  account  of  how  the  possessor  came  by  the  property 
should  be  given  to  those  finding  him  in  possession.  Regina  v. 
Crowhurst,  1  Car.  &  Kir.  370.  In  the  present  case  nothing  of  that 
kind  was  done;  for,  according  to  the  evidence  of  the  policeman 
who  made  the  arrest,  the  defendant  gave  no  account  of  his  posses- 
sion until  they  were  at  the  police  court  sometime  after  the 
arrest  had  been  made.  The  defendant  himself  swore  that  he  told 
the  policeman  at  the  time  of  the  arrest  that  he  had  bought  the 
iron.  When  or  where  he  claimed  to  have  bought  it  he  did  not  state 
that  he  disclosed.  What  he  said  he  stated  himself  gave  no  reason- 
able account  of  the  manner  in  which  he  obtained  possession  of  the 
iron,  and,  under  the  circumstances  attending  his  detection  and 
arrest,  it  was  wholly  unworthy  of  belief. 

Even  if  the  proposition,  as  the  court  was  requested  to  charge  it, 
had  been  accurate,  it  was  not  raised  by  the  evidence  given  in  the 
case.  Beyond  that,  the  prosecutor  cannot  be  required  to  show  that 
the  defendant's  statements  are  false  when  given  in  exculpation  ot 
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what  seems  to  be  a  guilty  possession^  as  long  as  the  circumstanoes 
attending  it  are  such  as  to  indicate  that  they  are  not  trne. 

The  question  is  one  for  the  jury^  who  would  ordinarily  acquit  on 
the  faith  of  them  where  theyiappeared  to  be  probable^  but  would 
reject  them  under  circumstanoes  throwing  grave  suspicions  upon 
their  truth.  No  arbitrary,  unbending  rule  exists  upon  this  subject 
applicable  to  all  cases  of  possession  of  stolen  property.  What  the 
law  requires  is  that  the  defendant's  statement  should  be  credited 
where  it  appears  to  be  probable  and  consistent  with  the  facts; 
while,  on  the  other  hand,  the  jury  is  not  only  at  liberty,  but  it  is 
their  duty,  to  decline  to  adopt  and  act  upon  it  when  it  is'inoon- 
sistent  with  other  facts  proved,  tending  to  establish  guilt,  and 
suspicious  and  improbable  in  itself. 

There  is  nothing  in  the  case  from  which  the  defendant's  convic- 
tion can  be  held  to  have  been  improper,  and  the  judgment  should 
therefore  be  affirmed. 

Davis,  P.  J.,  and  Brady  J.,  concurred. 

Judgment  affirmed. 


Woodruff  v.  Leonard,  appellant. 

Pleading — tuffideney  of  eompUUnt  in  action  on  promietory  note. 

In  an  action  hj  the  payees  of  a  promisBorj  note  against  the  indorser,  the  com- 
plaint alleged  that  the  plaintiffs  "  for  a  good  and  valuable  consideration 
became  the  owners  "  of  the  note.  A  copj  of  the  face  of  the  note  waa  then 
set  forth.  Then  followed  the  allegation  that  "  the  defendant  indorsed  said 
note  at  the  time  of  the  making  thereof."  The  complaint  also  averred  pres- 
entation, non-payment,  protest  and  notice.  The  defendant  demurred  on 
the  ground  that  the  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  overruled  as  frivolous.  Held,  error. 
The  complaint  should  have  set  out  the  indorsement  in  Juee  verba  ;  and,  it 
seems,  that  the  plaintifb  being  the  payees,  they  should  have  alleged  special 
circumstances,  charging  the  defendant  as  first  indorser. 

Appeal  by  defendant  from  a  judgment  entered  on  demurrer  to 
complaint  as  frivolous.  The  action  was  brought  by  Joseph  0. 
Woodruff  and  another  against  John  Leonard.  The  opinion  states 
the  case. 
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George  W.  McAdam^  for  appellant. 

M.  P.  Stafford,  for  respondent. 

Dayis,  p.  J.  This  action  is  brought  against  defendant  as. 
indorser  of  a  promissory  note.  The  plaintiffs  allege  'Hhat  on  or 
about  the  20th  day  February,  1873,  the  plaintiffs,  for  a  good  and 
valuable  consideration,  became  the  owners  of  a  certain  negotiable 
promissory  note,  of  the  terms  and  tenor  following,  to  wit : 

"  *  $500.  New  Yobk,  February  20,  1873. 

"  *  Six  months  after  date,  we  promise  to  pay  to  the  order  of  Wood- 
ruff &  Houston  five  hundred  dollars,  at  Martin  &  Bunyon's,  40 
Wall  street,  at  seven  (7)  per  cent  interest  from  date.    Value  received. 

"  '  SlMMOKS  &  McPaBTLIK.' 

'^  That  the  defendant  indorsed  said  note  at  the  time  of  the  mak- 
ing thereof.*' 

The  complaint  then  avers  presentation,  protest  and  notice,  and 
non-payment,  and  demands  judgment  for  the  amount  of  the  note, 
with  interest  and  costs. 

The  defendant  demurred  on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against  him. 

The  court,  on  proper  application  at  chambers,  ordered  judgment 
for  plaintiff  on  the  ground  that  the  demurrer  was  frivolous,  and 
judgment  was  theteupon  entered,  from  which  the  defendant 
appeals. 

It  seems  to  have  been  supposed  that  the  complaint  was  good 
under  section  162  of  the  Code.  That  section  provides  that,  in  an 
action  "founded  upon  an  instrument  for  the  payment  of  money 
only,  it  shall  be  sufficient  for  the  party  to  give  a  copy  of  the  instru- 
ment, and  state  that  there  is  due  to  him  thereon  from  the  adverse 
party  a  specified  sum  which  he  claims." 

But  the  complaint  is  not  framed  under  this  section.  The  action 
is  against  the  indorser  only,  and  the  "  instrument "  on  which  it  is 
founded  is  the  contract  of  indorsement  upon  the  note.  The  note 
is  set  forth,  but  no  copy  of  the  indorsement  is  given.  In  that' 
respect  the  complaint  contains  only  the  averment  that  the  defend- 
ant indorsed  the  note,  without  setting  out  a  copy  of  the  indorse- 
ment, and,  therefore,  it  fails  to  comply  with  section  162.  But,  if 
it  had  set  out  a  copy  of  the  indorsement  in  hcec  verba,  it  would 
Vol.  IV,  N.  T.  Rep.  — 27 
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probably  have  been  essential^  since  the  plaintiifs  are  payees  of  the 
note^  to  allege  the  special  circomstances  charging  the  def endant,  as 
first  indorser,  to  rebut  the  presumption  that  his  relation  to  the  paper 
was  that  of  second  indorser.     See  Canlding  t.  GandaU,  1  Keyes,  228. 

The  case>  therefore,  presents  the  simple  question,  whether,  upon 
the  facts  averred,  the  plaintiffs  are  not  presumptiyely  the  first 
indorsers  and  the  defendant  the  second  indorser,  so  that  it  is  incum- 
bent  on  plaintiffs  to  aver  the  facts  and  circumstances  to  overcome 
the  legal  presumption,  and  entitle  them  to  sue  the  defendant  as 
indorser. 

In  Moore  v.  Cross,  19  N.  Y.  227,  that  was  done,  and  upon  the 
facts  averred  and  proved  the  recovery  was  sustained.  In  Bacan\. 
Bumhaniy  37  N.  Y.  614,  it  was  not  done,  either  by  averment  or 
proof,  and  the  recovery  was  reversed. 

In  the  last-named  case,  Bacout,  J.,  said:  ^^The  note  is  made  pay- 
able to  Sweezey  or  his  order,  and,  being  indorsed  by  the  defendant, 
the  legal  presumption  from  this  simple  fact  (nothing  appearing  to 
show  that  he  intended  to  assume  any  other  character)  is  that  his 
responsibility  was  that  of  second  indorser,  with  all  the  rights,  and 
subject  only  to  the  liabilities  of  that  position.  It  must  be  sup- 
posed, in  the  absence  of  any  proof  to  the  contrary,  that,  perceiving 
the  name  of  the  payee  in  the  note,  he  indorsed  it  on  the  presump- 
tion that  the  name  of  such  payee,  to  whose  order  it  was  made  pay- 
able, would  also,  at  some  time,  appear  upon  the  note,  for  only  thus 
would  it  become  negotiable."  The  authorities  cited  by  him  are 
Herrich  v.  Carman^  12  Johns.  169;  Sedbury  v.  Hungerford,  2  Hill, 
80;  Ellis  V.  Brown,  6  Barb.  282;  Moore  v.  Cross,  19  JST.  Y.  229; 
and  in  the  face  of  so  many  authorities  it  is  not  easy  to  say  that  the 
demurrer  is  frivolous. 

We  think  the  order  holding  the  demurrer  to  be  frivolous  was 
erroneous,  and  that  the  judgment  ba^ed  thereon  must  be  reyersed, 
and  the  motion  for  judgment  on  the  demurrer  denied. 

Dakiels  and  Brady,  JJ.,  concurred. 

Judgment  reverted. 
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English  y.  Steele,  appeUant. 

Bill  of  exchange — liabUUy  of  indorser — presentment  and  notice  —  Assignment 
ofjitdgment  —  canstruetian  of — BMdenee — letters  qf  deceased  person, 

A  bill  drawn  by  C.  upon  R  was  accepted  by  R.  Defendant  received  it  and 
indorsed  it  to  B.  &  Co.,  who,  after  its  maturity,  recoyered  judgment  upon  it  for 
the  amount  unpaid  against  R.,  the  acceptor.  B.  &  Co.  instructed  their  attorney 
to  receive  from  R.  an  amount  less  than  the  judgment.  Accordingly  the 
attorney  received  a  certain  sum  which  was  advanced  by  plaintiff's  testator, 
the  officer  who  held  the  execution  against  R.,  and  the  attorney  assigned  the 
judgment  and  bill  to  plaintiff's  testator  "  in  trust  for  his  own  use  to  collect 
of  said  R.  the  above  sum,  and  then  to  re-assign  the  same  to  us."  In 
an  action  against  defendant  on  the  bill,  held,  (1)  that  the  right  of  recovery, 
if  any,  was  restricted  to  the  amount  actually  paid  on  the  bill  by  plaintiff  ^s 
testator ;  and  (2)  that  defendant,  under  the  allegation  that  R.,  the  acceptor,  had 
paid  the  bill,  was  entitled  to  have  read  in  evidence  a  letter  written  by  plain- 
tiff's testator  to  him,  stating  that  he  had  paid  the  acceptance  at  the  request 
of  R.,  and  this  letter  was  admissible  although  plaintiff's  testator  had  been 
examined  as  a  witness  in  the  case,  without  his  attention  being  called  to  it. 

A  bill  which  was  not  payable  at  any  particular  place  was  not  presented  per- 
sonally to  the  acceptor,  but  the  certificate  of  the  notary  stated  that  he  went 
to  the  acceptor's  office, "  And  speaking  with  a  person  there  presented  said  bill 
and  requested  payment.  *  *  •  »  Whereto  he  replied  that  no  one  there 
had  funds  to  pay  the  same."  It  did  not  appear  that  the  acceptor  was 
then  absent  from  the  office,  or  that  the  person  to  whom  the  bill  was  presented 
had  any  authority  to  act  for  the  acceptor,  or  had  any  charge  of  the  office. 
Quere,  whether  this  constituted  a  legal  presentment  of  the  bill. 

It  seems  that  proof  to  charge  the  indorser  of  a  bill  is  defective  where  the  form 
or  contents  of  the  notice  sent  to  him  is  not  shown  on  the  trial. 

Appeal  by  defendant  from  a  judgment  entered  on  the  report  of 
a  referee.  The  action  was  brought  by  Patrick  Biley  against 
Franklin  Steele.  The  plaintiJff  Riley  haying  died  the  action  was 
continued  in  the  name  of  James  L.  English  and  Lucien  Skinner, 
executors  of  Riley.    The  opinion  states  the  case. 

Titus  B.  Mdridge,  for  appellant. 

Sherwood  dk  Howtand^  for  respondents,  cited  Hunt  y.  Mayhee^  7 
N.  T.  266;  Oawtry  y.  Boane,  61  id.  84;  Artisans'  Bank  y.  Backus, 
36  id.  100 ;  Cayuga  County  Bank  y.  Warden,  1  id.  413;  Youngs  y. 
Lee,  12  id.  551 ;  Britton  y.  Hall,  1  Hilt.  528 ;  Driggs  y.  Rockwell, 
11  Wend.  505;  Williams  y.  Matthews,  3  Oow.  260. 
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.DAifiELS,  J.     The  defendant  was  sued  and  judgment  recovered 
against  him^  upon  a  draft  payable  to  his  order^  indorsed  by  him, 
drawn  by  B.  H.  Cheever  upon  Robert  Eantoul,  Jr.,  for,  and  accepted 
by  him  for,  the  sum  of  $2,250.     The  draft  was  received  by  the 
defendant   after  its  acceptance  by  Eantoul,  in  payment  of  the 
purchase  price  of  a  piece  of  land  in  Minnesota.     Bantoul,  there- 
fore, was  the  party  primarily  bound  for  the  payment  of  the  money. 
The  defendant  indorsed  and  transferred  the  draft  to  Brook, 
Tyson  &  Behn,  to  whom  he  at  the  time  was  indebted.     And  they, 
after  its  maturity,  recovered  a  judgment  for  the  amount  unpaid 
upon  it,  against  Bantoul,  the  acceptor.     After  its  recovery  they 
instructed  their  attorney  to  receive  from  Bantoul,  the  acceptor  and 
judgment  debtor,  a  sum  less  than  the  amount  of  the  judgment 
And  in  pursuance  of    the    instruction  he   did  receive  $951.49. 
This  amount  was  actually   advanced    and    paid    by   the  plain- 
tiff's  testator,    Patrick  Biley,   the  marshal,   who  then  held  the 
execution    for    the    collection    of    the   judgment.      And    the 
^.ttorney   executed    and    delivered,    in    the    names  of   his  prin- 
cipals, an  assignment  of  the  judgment  and  draft  to  the  plaintifiTs 
testator.     But,  in  the  assignment,  it  was  provided  that  the  draft 
should  be  held  by  Biley,  the  testator,  "in  trust  for  his  own  use  to 
collect  of  said  Bantoul  (and  others)  the  above  sum,  and  then  to 
re-assign  the  same  to  us."    The  sum  here  referred  to  was  the  money 
received  by  the  attorney  from  the  testator.     And  it  was  clearly  tiie 
purpose  of  this  clause  to  strictly  restrict  his  right  of  recovery  on 
the  draft  to  the  amount  paid  by  him  to  the  attorney  of  the  holders. 
It  gave  him  an  interest  in  the  draft  to  that  extent,  and  precluded 
him  from  using  it  for.  any  other  purpose  than  securing  his  re-im- 
bursement.     They  might  have  proceeded  against  the  acceptor,  or 
either  of  the  other  parties  to  the  bill,  for  the  payment  of  the 
balance  of  their  debt.     That  was  a  right  which  they  had,  and  they 
could  transfer  and  assign  it  with  the  draft,  or  so  restrict  the  interest 
assigned  as  to  retain  it  themselves.     They  adopted  the  latter  course. 
The  form  of  the  assignment  executed  by  them  is  consistent  with  no 
other  design.     And  that  limited  the  testator's  interest  in   the 
demand,  and  Ms  right  to  recover  upon  it,  to  the  re-imbnrsement  of 
the  amount  he  had  paid  before  the  assignment  was  made  to  him  by 
the  holder's  attorney.     He  had  no  right  to  recover  any  thing  beyond 
that,  and  so  far  as  the  judgment  exceeds  that,  it  was  erroneous 
and  unwarranted. 
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But  even  that  amount,  it  was  claimed,  was  in  effect  paid  by  the 
testator  for  the  acceptor,  and,  therefore,  not  a  proper  demand 
against  the  defendant  as  indorser.  By  the  answer  it  was  claimed 
that  the  acceptor  had  paid  the  debt.  And,  during  the  progress  of 
the  trial,  the  defendant  proved,  and  offered  to  read  in  evidence,  a 
letter  written  by  the  testator  to  him,  in  which  he  stated  that  he 
had  paid  the  acceptance,  principal  and  interest,  at  the  request  of 
Mr.  Santoul,  the  acceptor,  and  on  his  statement  that  it  was  wholly 
for  the  defendant's  accommodation,  and  that  he,  Bantoul,  would 
pay  the  testator  soon ;  which  he  thought  he  would  have  done  if  he 
had  liyed.  This  was  excluded,  because  the  testator  had  been 
examined  as  a  witness  in  the  case,  without  his  attention  being 
called  to  this  and  another  letter  offered  with  it,  and  had  no  chance 
of  explanation,  as  he  was  then  dead,  and  nothing  else  appeared  but 
the  fact  of  his  handwriting.  The  further  fact  did  appear  that  the 
letter  was  produced  by  the  defendant's  counsel,  and  that  justified 
the  conclusion  that  it  had  been  sent  to  the  defendant  by  the  testa- 
tor.  The  omission  to  present  the  letter  to  the  testator  when  he  was 
examined  as  a  witness  did  not  prevent  it  from  being  afterward 
proved  and  read  in  evidence  on  the  trial  of  the  action.  The  defend- 
ant was  under  no  obligation  to  present  it  when  the  testator  was 
examined  as  a  witness.  He  could  do  so  if  he  pleased,  or  refrain 
from  doing  so,  and  prove  it  when  the  proper  period  for  doing  so 
arrived  during  the  progress  of  the  trial.  No  principle  of  evidence 
requires  a  party  to  prove  and  authenticate  his  documentary  evidence 
by  any  particular  person,  unless  he  be  a  subscribing  witness  to  it. 
But  he  is  at  liberty  to  prove  it  as  best  he  may  as  long  as  that  is  done 
while  his  right  to  give  evidence  in  the  case  remains  unimpaired. 

This  letter  contained  the  admission  of  the  testator  that  he  had 
advanced  his  money  at  the  acceptor's  request  and  on  his  promise  of 
repayment,  and  it  was  admissible  in  proof  of  the  fact,  against  his 
personal  representatives  as  well  as  himself.  1  Greenl.  on  Ev.  (12th 
ed.),  §  189. 

It  directly  tended  to  prove  the  allegation  made  in  the  answer, 
that  the  draft  had  been  paid.  For  if  the  testator  paid  the  money 
at  the  request  of  the  acceptor,  as  the  letter  offered  stated  he  did, 
that  made  it,  so  far  as  the  indorser  was  concerned,  the  acceptor's 
payment.  It  was  so  much  paid  toward  the  extinguishment  of  the 
draft,  out  of  which  no  right  of  action  could  arise  beyond  that 
created  by  the  request  and  payment ;  and  that  was  confined  to  the 
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acceptor^  at  whose  request  the  payment  was  made.  This  letter  waa 
direct  evidence  in  proof  of  the  fact  that  the  testator  advanced  the 
money  as  a  loan  to  the  acceptor,  and,  as  such,  it  was  equivalent  to 
the  payment  by  him  of  that  amount  upon  the  debt.  That  created 
no  demand  against  the  defendant  as  indorser  of  the  draft.  But,  as 
the  payment  was  made  at  the  request  of  the  principal  debtor,  it 
correspondingly  extinguished  the  indorser's  liability  upon  the  paper. 
For  the  purpose  of  proving  that  to  be  the  case  the  letter  offered 
should  have  been  received,  and  the  learned  referee  erred  in  its  exclu- 
sion. If  it  had  been  received,  and  full  effect  given  to  the  admission 
which  it  contained,  it  would  have  followed  from  it  that  the  testator 
and  his  personal  representatives  should  be  restricted  in  their  claim 
for  reimbursement,  under  the  assignment  made,  to  the  liability  of 
the  acceptor  and  his  estate  after  his  decease.  Forit  would  have 
shown  that  the  money  was  advanced  by  the  testator  at  the  request 
of  the  acceptor,  and  constituted  a  debt  only  against  him. 

Beyond  that  it  may  well  be  doubted  whether  the  evidence  was 
sufficient  to  charge  the  defendant  as  indorser.  The  bill  was  not 
payable  at  any  particular  place,  and  it  was  not  presented  personally 
to  the  acceptor.  Ifeither  does  it  appear  from  the  certificate  of  the 
notairy  that  the  acceptor  was  absent  from  his  office  when  the  bill 
was  presented  there.  What  he  has  said  in  his  certificate  on  the 
subject  is  that  he  went  with  the  draft  to  the  acceptor's  office, 
"And  speaking  with  a  person  there^  presented  said  bill,  and 
requested  payment  according  to  the  terms  thereof.  Whereto  he 
replied  that  no  one  there  had  funds  to  pay  the  same."  The  person 
*  found  is  not  stated  to  have  had  any  apparent  charge  of  the  office, 
or  any  employment  there,  or  any  right  or  authority  to  act  for  or 
represent  the  acceptor*  Whether  this  extremely  loose  proceeding 
will,  in  any  view,  sustain  the  allegation  that  a  legal  presentment  of 
the  draft  was  at  any  time  made  to  the  acceptor  for  payment  it  is 
not  necessary  to  decide,  since  there  must  be  a  new  trial  on  the 
grounds  already  considered.  But  it  may  be  added  in  this  connec- 
tion that  the  proof  to  charge  the  indorser  seems  to  have  been  further 
defective  in  the  circumstance  that  the  form  or  contents  of  the 
notice  sent  to  him  was  not  proved  upon  the  trial.  But  without 
deciding  the  effect  of  these  proceedings,  it  is  sufficient*  to  say  that 
the  referee  should  have  limited  the  recovery  to  the  amount  advanced 
by  the  testator,  as  long  as  no  right  of  recovery  beyond  that  had 
been  transferred  by  the  assignment.    And  the  letter  written  to  the 
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plaintifi  by  the  tistator  should  have  been  received  as  evidence  tend- 
ing to  show  that  only  the  acceptor  was  liable  even  to  that  extent 
for  the  money  which  the  testator  had  paid  at  his  request  upon  the 
draft. 

The  judgment  should  be  reyersed  and  a  new  trial  ordered,  with 
costs  to  abide  the  eyent. 

.    Davis,  P.  J.,  and  Bbady,  J.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 


Baoharaoh  v.  Laobave,  appellant. 
Adbiange  v.  Lagbave,  appellant. 

Arrest  and  hail — person  extradtUd  not  subject  to  arrest  in  evoU  action — Waiver, 

Defendant  was  broagbt  from  France  to  the  United  States  as  a  f agitive  from 
Justice,  under  the  extradition  treatj  existing  between  France  and  the  United 
States.  He  was  arrested  in  a  private  ciyil  action  before  he  coald  return  to 
France,  and  while  he  was  still  in  custody.    After  his  arrest  he  gave  bail. 

Held,  that  the  order  of  arrest  should  be  vacated.  A  person  extradited  is  enti- 
tled to  full  liberty  to  return  to  his  former  habitation /after  the  purposes  of 
justice  are  satisfied  as  to  the  particular  offense,  and  an  arrest  in  a  private 
action  is  inconsistent  with  that  right.  By  giving  bail  the  party  does  not 
waive  his  right  to  have  the  order  of  arrest  vacated. 

Appeal  from  an  order  denying  defendant's  motion  to  vacate  an 
order  of  arrest.  The  actions  were  brought  by  Herman  Bacharach 
and  others  against  Alfred  E.  Lagrave  and  another,  and  by  James 
B.  Adriance  and  others  against  the  same  defendant  Lagrave  and 
another,  for  the  alleged  fraudulent  obtaining  and  wrongful  conver- 
sion of  certain  goods  and  merchandise.  It  appeared  that  Lagrave, 
a  citizen  of  the  United  States  residing  in  France,  was  brought 
from  France  under  the  extradition  treaty  with  this  country  to 
answer  an  indictment  for  burglary  in  the  third  degree  under  the 
statutes  of  New  York.  Lagrave  was  arrested  in  these  actions  on 
his  arrival  in  this  country,  and  while  still  in  custody.  Lagrave 
alleges  that  his  extradition  was  the  result  of  ft  fraudulent  con-  ' 
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spiracy  on  the  part  of  th^  plaintiffs  to  get  him  kito  this  country 
that  he  might  be  served  with  process  in  these  actions.  This  the 
plaintiffs  deny.  A  motion  to  yacate  the  orders  of  arrest  was  denied. 
Defendant  Lagrave  appealed. 

Charles  W.  Brooke,  for  appellant,  cited  Lagrave's  Oase^  14  Abb. 
N.  S.  336;  Windsor's  Case,  Clark's  Law  of  Extradition,  82. 

D.  M.  Potter  and  L.  A.  Oould,  for  respondents.  The  defendant 
by  giving  bail  waived  all  objections  to  the  jurisdiction  of  the  court 
Pixley  V.  Winchell,  7  Cow.  366;  Coppernoll  v.  Xetcham,  66  Barb. 
113;  Petrie  v.  Fitzgerald,  1  Daly,  405;  BdUouhey  v.  Cadot,  3  Abb. 
N.  S.  122;  Dix  v.  Palmer,  5  How.  233 ;  Flynn  v.  Hudson  B.  B. 
B.  Co.,  6  id.  309;  Webb  v.  Mott,  id.  439;  Mien  v.  Malcolm,  12  Abb. 
K  S.  335;  Murray  v.  Vanderbilt,  39  Barb.  140;  Baxter  v. 
Conklin,  9  How.  445;  Dole  v.  Manley,  11  id.  138;  Kelsey  v. 
Covert,  15  id.  92;  Ayres  v.  Western  B.  B.  Co.,  48  Barb.  133; 
Quin  V.  THlton,  2  Duer,  648;  Quick  v.  MerriU,  3  Cai.  132; 
M'Xenster  v.  Vanzandt,  1  Wend.  15;  Cooley  v.  Lawrence,  12  How. 
176.  Defendant  w^  brought  into  this  State  as  a  fugitive^from 
justice;  an  order  of  arrest  issued  against  him  after  he  is  so  brought 
within  the  jurisdiction  of  the  court,  will  not  be  set  aside.  Wil- 
liams V.  Bacon,  10  Wend.  636. 

Daniels,  J.  The  defendant  applied  to  have  the  order  for  his 
arrest  vacated  because  he  had  been  brought  into  the  United  States 
as  a  fugitive  from  justice,  under  the  extradition  treaty  existing 
between  this  country  and  Prance.  He  was  arrested  under  the  order 
.before  he  could  return  to  France,  and  while  he  was  still  in  custody. 
After  such  arrest  ho  gave  bail,  and  in  that  manner  secured  his  dis- 
charge. This  circumstance  is  now  relied  upon,  by  way  of  answer 
to  his  iq)plication,  as  a  waiver  of  his  right  to  the  relief  asked  fori 
And  many  authorities  are  cited  by  the  plaintiff's  counsel  holding 
that  an  appearance  in  the  action,  even  though  informal,  will  be 
attended  with  the  effect  of  waiving  irregularities  in  the  means*  made 
use  of  to  bring  the  defendant  into  court.  That  principle,  as  a  gen- 
eral proposition,  is  very  well  settled;  but  it  does  not  follow  from  it 
that  the  defendant's  application  should  be  denied  for  that  reason. 
What  ne  particularly  complains  of  now  is,  not  the  means  or  process 
by  which  he  was  brought  into  court,  but  the  restraint  imposed  upon 
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his  person  by  the  order  of  arrest.  And  among  all  the  authorities 
relied  upon,  but  one  in  any  way  affects  the  consideration  of  that 
point,  and  that  is  the  case  of  Petrie  y.  Fitzgerald^  1  Daly,  405.  In 
that  it  was  held  that  a  party  arrested  on  the  way  from  court,  which 
he  had  attended  as  such,  waived  his  right  to  be  discharged,  on  the 
ground  of  his  privilege,  by  giving  bail  in  the  action.  This  was 
held  by  the  court  as  the  result  justified  by  the  authorities,  although 
very  well-considered  cases  were  referred  to,  inconsistent  with  that 
view.  And  the  conclusion  was  sustained  because  the  order  was  not 
assailed,  but  the  arrest  made  under  its  authority  at  a  time  when  it 
could  not  be  enforced.     Id.  407. 

In  the  present  case  the  order  is  assailed,  not  simply  on  the  ground 
of  a  mere  privilege,  but  because  of  the  implied  guaranty  offered  by 
the  treaty  that  the  defendant  should  be  freely  allowed  to  return  to 
the  country  from  whence  he  was  brought,  in  pursuance  of  its  pro- 
visions, for  the  sole  and  only  purpose  of  being  tried,  upon  a  specified 
criminal  offense.  Such  a  claim,  it  was  held  in  the  case  of  Williams 
V.  Bacouy  10  Wepd.  636,  was  not  within  the  rule  privileging  suitors 
and  witnesses  from  arrest  while  going  to,  attending  at  and  returning 
from  court.  And  while  the  application  then  made  for  the  discharge 
of  the  order  and  the  arrest  under  it  were  denied,  it  was  not  done 
because  the  right  had  been  in  any  way  jeopardized  or  lost  by  the  pro- 
ceedings taken  in  the  case. 

The  provision  of  the  Code  upon  this  subject  is  comprehended  in 
very  general  terms.  It  allows  a  party  arrested  on  an  order  to  apply 
on  motion  to  vacate  the  order  of  arrest  at  any  time  before  judgment, 
and  even  after  that,  where  the  arrest  may  be  made  less  than  twenty 
days  before  its  recovery.  Code,  §§  183,  204.  ^These  provisions 
contain  no  restriction  as  to  the  ground  on  which  the  application 
may  be  made,  and  the  right  secured  by  them  is  in  no  way  rendered 
dependent  upon  the  circumstance  that  no  appearance  may  have  pre- 
viously been  made  in  the  action  by  the  applicant;  neither  do  they 
discriminate  in  any  respect  as  to  the  grounds  on  which  the  dis- 
charge of  the  order  may  be  applied  for.  The  remedy  is  general  in 
its  nature;  suflBciently  so  to  include  the  protection  of  every  possible 
right  the  defendant  may  be  able  to  show  in  favor  of  his  exoneration 
from  the  proceeding  taken  to  arrest  him;  and,  under  its  general 
nature,  the  motion  may  be  made  and  maintained,  whenever  it  can 
be  successfully  shown  that  no  right  to  the  order  and  arrest,  under 
the  drcumstances,  existed,  after  bail  hass  been  given,  even  though 
Vol.  IV,  N.  T.  Kep.  — 28 
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that  may  not  be  done  in  support  of  a  mere  personal  priyilege.  Mod- 
em legislation  in  this  State  has  been  repeatedly  changed  for  the 
purpose  of  facilitating  the  right  of  arrested  parties  to  secure  their 
discharge  on  bail,  and  afterward  also  by  motion,  where  the  right  of 
arrest  can  be  shown  not  to  exist;  and  it  is  the  duty  of  the  courts  to 
place  no  needless  obstacle  in  the  way  of  parties  applying  for  the 
benefit  of  the  proyisions  made  in  their  favor,  but  to  maintain  and 
apply  them  in  the  spirit  that  has  led  to  their  enactment.  Under 
these  proyisions  no  reason  is  apparent  for  including  one  case  within 
them  and  excluding  another  from  them,  where  the  party  arrested 
can  show  a  positive  right  tp  be  set  at  liberty.  They  were  enacted 
for  the  purpose  of  protecting  persons  in  the  complete  enjoyment  of 
that  right  when  its  existence  can  be  satisfactorily  maintained,  with- 
out  diJrinunation  as  to  the  peculiar  reason  on  which  it  may  appear  to 
depend.  Whether  this  should  extend  so  far  as  to  include  the  pro- 
tection of  a  mere  personal  privilege,  after  bail  has  been  given  and  a 
discharge  secured  in  that  manner,  it  is  not  designed  at  this  time  to 
decide.  But  where  the  law  has  secured  an  absolute  right  to  exemp- 
tion from  arrest,  the  case  is  manifestly  different,  and  within  the 
protection  of  the  provisions  of  the  Oode  allowing  the  motion  to  be 
made  after  bail  has  been  giv'en. 

The  objection  must  therefore  be  considered  and  disposed  of. 
which  has  been  presented  in  the  defendant's  behalf,  whether  an 
order  for  his  arrest  was  proper  under  the  circumstances  shown  in 
support  of  the  present  application.  It  may  be  properly  assumed,  in 
the  disposition  of  it,  that  he  was  a  fugitive  from  justice,  residing 
in  the  French  republic,  and  only  amenable  to  the  laws  of  this  State 
by  force  of  the  extradition  remedy  provided,  for  by  the  treaty. 
Without  the  provision  made,  he  could  not  have  been  brought  here 
from  that  country ;  and  that  provided  that  it  could  be  done  only  in 
a  prescribed  and  particularly  enumerated  class  of  cases.  The  effect 
of  such  a  specification,  according  to  well-settled  principles  of  con- 
struction, is  to  exclude  the  remedy  from  all  but  the  enumerated 
cases.  As  to  those  not  mentioned,  the  negative  is  as  effectually 
implied  as  though  it  had  been  expressly  declared. 

For  that  reason  when  the  defendant  was  extradited  it  was  for  the 
purpose  of  answering  the  crime  mentioned  in  the  proceedings  taken 
against  him,  and  for  no  other  purpose  whatsoever.  As  to  all  other 
matters,  being  beyond  the  reach  of  the  laws  of  this  State  he  was 
absolutely  entitled  to  his  freedom.    He  was  extradited  for  a  single 
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special  purpose,  that  of  being  tried  for  the  crime  for  the  commis- 
gion  of  which  he  was  removed  from  the  protection  of  the  laws  of 
Prance.  Beyond  that  Tie  was  entitled  to  the  protection  of  those 
laws  so  far  as  his  personal  liberty  would  have  been  secured  by  them 
in  case  no  removal  of  his  person  had  been  made.  In  the  language 
of  the  treaty  he  was  delivered  "  up  to  justice "  because  he  was 
accused  of  one  of  the  crimes  which  it  ennumerated.  8  tJ.  S. 
Stat,  at  Large,  582,  art.  1 ;  id.  617.  And  it  was  implied  in  his 
surrender  that  he  should  be  at  liberty  to  return  again  to  France 
when  the  purposes  of  justice  had  been  performed  in  the  charge 
made  against  him.  The  nature  of  the  treaty  as  well  ia^  good  faith 
with  the  foreign  power  entering  into  it  will  permit  of  no  other  con- 
struction. That  power  consented  by  thtf  provision  made  to  surren- 
der the  person  entitled  in  all  other  respects  to  its  protection,  for 
trial  and  punishment  on  a  particularly  specified  charge ;  and  for 
no  other  end  or  object  whatsoever.  Without  the  provision  made  he 
could  not  be  extradited  at  all ;  and  by  that  it  can  only  be  done  for 
a  clearly-defined  object.  And  it  therefore  becomes  the  duty  of  the 
power  to  which  the  surrender  may  be  made,  faithfully  to  secure  its 
proper  observance.  For  some  purposes  that  has  been  expressly  pro- 
vided by  the  act  of  congress  requiring  the  president  to  take  all  nec- 
essary measures  for  the  protection  of  the  extradited  person  against 
lawless  violence  until  the  final  conclusion  of  his  trial  for  the  crimes 
or  offenses  specified  in  the  warrant,  and  until  his  final  discharge 
from  custody  or  imprisonment  for  or  on  account  of  such  crimes  or 
offenses,  and  for  a  reasonable  time  thereafter.  15  U.  S.  Stat. 
at  Large,  337,  §  1.  It  is  true  that  this  provision  does  not  in 
terms  include  the  present  case,  for  it  only  extends  to  acts  of  lawless 
violence ;  but  it  is  cogent  evidence  of  the  spirit  of  the  obligation 
resting  upon  the  public  authorities  to  restrict  the  restraint  imposed 
simply  to  the  crime  charged  and  mentioned  in  the  treaty.  The 
obligation  is  no  greater  to  protect  the  party  from  lawless  violence 
than  it  is  to  protect  him  from  all  other  detentions  of  his  person. 

After  the  purposes  of  justice  are  satisfied  as  to  the  particular 
offense  for  which  the  party  may  be  surrendered,  then  his  right  to 
return  again  to  the  protection  of  the  laws  he  was  deprived  of  for 
the  single  object  allowed  by  the  treaty  is  clear  and  absolute. 

A  different  construction  would  involve  consequences  which  no 
State  having  authority  to  protect  its  citizens  or  subjects  would  be 
willing  to  submit  to;  for  it  would  allow  embarrassments  and  hard- 
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ships  that  it  could  not  be  contemplated  the  authorities  receiving 
them  should  be  at  liberty  to  inflict  upon  them.  If  the  extradited  per- 
son can  be  subjected  to  any  further  restraint  Ihan  may  appropriately 
appertain  to  the  offense  for  which,  under  the  terms  of  the  treaty, 
he  may  be  removed,  he  may  be  indicted  and  tried  on  criminal 
charges  for  which  no  surrender  of  his  person  could  lawfully  be 
required.  And  if  that  could  be  done,  political  offenders  seeking 
refuge  in  one  country  could  be  returned  on  other  charges  and  then 
subjected  to  trial  on  accusations  of  that  character,  contrary  to  the 
policy  of  all  civilized  countries.  Our  own  citizens  are  deeply  inter- 
ested in  maintaining  a  construction  of  treaty  stipulations  which  wiU 
be  sure  to  avoid  such  abuses.  And  if  a  detention  and  trial  for 
another  offense  would  not  be  proper,  it  would  seem  to  be  clear  that 
an  arrest  of  the  person  at  the  private  suit  of  another  must  be  denied 
by  the  same  principle.  It  is  a  consequence  arising  out  of  the  impli- 
cation that  as  to  all  but  the  extraditable  offense,  the  accused  shall 
fenjoy  the  unrestrained  liberty  of  returning  to  the  country  from 
which  he  was  taken  by  force  of  the  treaty  provisions.  Any  differ- 
ent construction  would  be  entirely  unreasonable,  and  no  enlight- 
ened nation  would  be  willing  to  submit  to  it.  It  would  be  an  abuse 
of  the  power  provided  for,  allowing  extradition  only*  for  clearly 
defined  and  particularly  enumerated  charges,  and  by  necessary 
implication  limiting  it  to  those  charges.  If  the  power  of  detention 
and  restraint  is  extended  beyond  them,  then  there  is  no  obvious 
limit  to  which  it  cannot  be  carried;  and  a  person  brought  into  the 
country  under  the  treaty  for  one  purpose  may  be  detained  here 
indefinitely  for  an  entirely  different  purpose.  No  people  are  more 
interested  in  denying  such  a  latitude  of  oppression  than  our  own; 
for  otherwise  our  citizens  could  be  forcibly  taken  abroad  upon  one 
charge  and  detained  there,  on  the  abandonment  of  that,  upon 
others  for  which  their  extradition  would  never  be  consented  to  or 
allowed. 

The  principle  in  the  case  is  an  important  one,  and  it  necessarily 
grows  out  of  these  treaty  stipulations  with  other  countries.  They  are 
part  of  the  supreme  law  of  the  State,  superior  to  those  of  its  own  enact- 
ment, by  an  express  provision  of  the  constitution  of  the  United  States. 
U.  S.  Const.,  art.  6,  §  2.  And  it  is  the  duty  of  the  courts  to 
maintain  its  observance.  That  cannot  be  done  by  allowing  extra- 
dited persons  to  be  arrested  and  restrained  at  the  suits  of  private 
persons  unless  they  elect  to  remain  in  the  country  after  their  dis- 
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charge  from  the  proceedings  provide^  for  by  the  treaty.  In  the 
absence  of  such  election  the  person  is  entitled  to  full  liberty  for  the 
purpose  of  regaining  his  former  habitation,  and  an  arrest  in  a  pri- 
Tate  action  is  entirely  inconsistent  with  the  preservation  and  enjoy- 
ment of  that  righfc.  Process  in  no  way  interfering  with  that 
privilege  may  be  properly  sustained,  but  certainly  nothing  going 
beyond  that. 

The  case  of  Williams  v.  Bacon,  10  Wend.  636,  arising  under  the 
constitution  and  laws  of  the  United  States  relating  to  the  removal 
of  offenders  from  one  State  to  another,  may  not  harmonize  with  ^ 
the  views  here  expressed.  If  it  does  not,  then  it  must  so  far  be 
regarded  as  unsound,  as  it  may  very  well  be.  Certainly  no  other 
principle  than  that  securing  immunity  from  arrest  for  causes  not 
provided  for  by  the  treaty,  can  either  fairly  or  reasonably  be 
deduced  from  its  purposes  and  provisions;  and  if  this  authority  is 
inconsistent  with  that  idea,  then  it  should  not  be*  regarded  as 
binding. 

The  order  appealed  from  in  this  case,  and  that  in  the  suit  of 
Adriance  and  others,  argued  with  it,  must  be  reversed,  with  110 
costs  in  each  appeal,  and  orders  entered  setting  aside  the  orders 
of  arrest,  etc. 

Davis,  P.  J.,  and  Bbady,  J.,  concurred. 

Ordered  accordingly. 

NOTB.— It  is  well  settled  that  where  the  orlminal  proceeding  against  a  person  is  a 
mere  pretext  to  bring  him  within  the  Jurisdiction  of  the  court,  for  the  purpose  of 
proceeding  against  him  in  a  olyll  suit,  the  arrest  in  such  suit  will  be  set  aside.  See 
WaUamB  T.  BaeoTit  10  Wend.  088;  Benninghoff  ▼.  OstoeO,  87  How.  236;  Carpenter  t. 
Spooner^  2  Sandf .  717 ;  SonpU  y.  Simirunn,  8  Abb.  474 ;  SneUing  y.  Watrous,  2  Paige,  8U ; 
TTeKs  y.  Gum^v,  8  Barn.  A  Cresw.  789 ;  8. 0.,  15  Eng.  Com.  Law,  886 ;  MetaOfY.  ClarK  41 
Barb.  45 ;  Stein  y.  VcOkenhuysen,  Bllis,  Black  ft  EUls,  65. 

The  question  decided  in  the  principal  case  is  a  comparatiyely  new  one,  and  is  of 
gosat  importance.  Mr.  Wharton  In  his  work  on  Crimlual  Law,  7th  ed.,  § 2965  a,  says: 
*«The  sole  object  of  extradition  is  to  secure  the  presence  of  a  fugttiye  In  the  demand- 
ing State  for  the  purpose  of  trying  him  for  a  specified  crime.  The  process  is  not  to  be 
used  for  the  purpose  of  subjecting  him  collaterally  to  criminal  prosecutions  other 
than  that«pecifled  in  the  demand."  See,  also,  Bouviert  ex  partem  12  Cox*s  C.  0. 808.  And 
we  should  say  that  the  same  doctrine  applies  to  an  arrest  in  a  priyate  action. — Rbp. 
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Taddikek  y.  Gantbell^  appellant. 
McVby  v.  Oantebll,  appellant. 

AUachment — wTien  to  be  vacated. 

An  attachment  was  issued  under  section  231  of  the  Code  of  Procedure,  but  no 
order  of  publication  of  the  summons  was  obtained  or  personal  service  thereof 
made  within  thirty  dajs.    Held,  that  the  attachment  should  be  vacated. 

Appeal  from  an  order  sustaining  an  attachment  issued  against 
defendant  under  section  231  of  the  Code  of  Procedure/  The  actions 
were  brought  by  John  G.  0.  Taddiken  against  Mary  A.  Cantrell  and 
by  Mary  McVey  against  the  same  defendant.  The  facts  are  sub- 
stantially the  same  in  each  case.    The  opinion  states  the  case. 

BeardsUe  £  OoUy  for  appellant. 

W.  Q.  McOreUy  for  respondents. 

Bbady^  J.  The  order  of  publication  in  this  case  was  not 
obtained  within  thirty  days  after  the  attachment  was  granted^  and 
no  personal  service  during  that  period  was  made  upon  the  defend- 
ant. The  effect  of  that  omission  was  to  inyalidate  the  attachment, 
and  it  should  haye  been  discharged  on  motion.  The  point  has  been 
decided.  Waffle  v.  Gobhy  63  Barb.  517.  In  the  case  of  Kiarr  t. 
Mount,  28  N.  Y.  659,  it  was  determined  that,  in  order  to  warrant 
the  granting  of  an  attachment,  an  action  must  be  depending,  and 
that  the  issuing  of  a  summons  against  a  non-resident  defendant  waa 
not,  within  the  statute,  the  commencement  of  an  action.  The 
Code  (section  227)  was  subsequently  amended,  and.  it  was  declared 
that,  for  the  purposes  of  the  section,  an  action  should  be  deemed 
commenced  when  the  summons  was  issued;  *' provided,  howeyer, 
that  personal  service  of  such  summons  shall  be  made,  or  publication 
thereof  commenoed,  within  thirty  days.''  It  was  upon  due  consid- 
eration of  the  effect  of  this  amendment  that  Waffle  v.  Ooble,  supra, 
was  decided. 

The  process  of  attachment  issues  upon  the  presumption  that  the 
.  defendant  has  property  which  may  be  seized  to  secure  the  payment 
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of  the  debt  alleged  to  be  dae.  It  is,  in  its  natare,  a  proceeding  in 
rem.  It  is  also  to  be  presumed,  when  it  is  applied  for,  that  the 
property  of  the  defendant  is  then  within  reach  of  the  process  of 
the  court  whose  aid  is  invoked,  and  that  it  will  be  given  out  to  the 
proper  officer  for  execution.  It  often  happens  that  perishable  prop- 
erty is  seized,  and  that  merchandise  is  taken,  which,  though  not 
perishable,  is  of  such  a  character  as  to  require  immediate  care  to 
prevent  its  destruction.  It  also  happens  that  property  is  seized 
which  is  injured  by  removal  and  storage  in  places  sometimes  not 
well  adapted  to  its  character.  It  was  in  view  of  these  things,  of  the 
harsh  nature  of  the  proceeding,  and  of  the  justice  of  at  once  setting 
in  motion  the  means  to  be  employed  of  advising  the  defendant  of 
the  seizure  of  his  property,  and  of  preventing  the  plaintiff  from 
holding  the  process  until  such  time  as  he  might  think  proper  to 
place  it  in  the  hands  of  the  sheriff,  that  the  legislature  imposed 
upon  the  plaintiff  the  duty  of  effecting  personal  service,  or  com- 
mencing publication,  within. thirty  days,  and  if  it  had  been  limited 
to  ten  days  it  would  perhaps  have  been  a  better  provision. 

If  the  proposition  be  that  the  plaintiff,  after  obtaining  the  attach- 
ment,  may  retain  it  and  issue  it  when  he  chooses  to  do  so,  then  he 
may  keep  it  for  an  indefinite  period,  and,  it  might  be^  issue  it  when 
the  defendant,  by  a  change  of  domicile,  has  become  a  resident  of 
this  State.  Such  a  course,  however,  is  not  within  either  the  letter 
or  the  spirit  of  the  statute.  The  action  is  commenced  when  the 
summons  is  issued,  and  upon  it  the  attachment  rests,  provided, 
however,  that  within  thirty  days  from  the  day  of  granting  the 
attachment,  the  defendant  is  personally  served  with  the  summons 
or  its  publication  is  commenced.  This  is  within  the  letter  and  tho 
spirit  of  the  statute,  and  the  provision  was  designed  to  prevent  the 
abuse  of  the  writ  and  the  injustice  which  delays  might  occasion 
when  it  was  granted. 

The  orders  made  at  special  term  should  be  reversed. 

Davis,  P.  J.,  and  Dakiels,  J.,  concurred. 

Order  reversed. 
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Clikch  V.  South  Sidb  Railroad  Company,  appellant 

Beceker — ofcorporaHon — how  (tppcirUed  under  LafM  1870,  chap.  151. 

Plaintiff,  upon  a  judgment  against  a  railroad  corporation  of  this  State,  issued 
execution,  which  was  returned  unsatisfied.  After  this,  upon  an  affidavit 
showing  these  facts,  and  that  the  corporation  was  insolvent,  plaintiff  moved, 
upon  eight  days'  notice,  for  a  receiver,  HM^  that  an  order  appointing  a 
receiver  upon  such  motion  was  unwarranted.  By  Laws  1870,  chap.  151,  a 
receiver  of  a  corporation  can  be  appointed  only  in  a  dvil  action,  and  the 
proceeding  in  question  was  not  such  an  action. 

Appeal  from  an  order  of  the  special  term  appointing  a  reoeiyer 
of  the  defendant,  The  South  Side  Railroad  Company  of  Long 
Island,  upon  motion  of  the  plaintiff,  Edward  S.  Clinch.  The 
material  facts  appear  in  the  opinion. 

Tracy  Catlin  &  Brodhead,  for  appellant. 

John  H.  Bergen,  for  respondent. 

i 

Davis,  P.  J.  The  plaintiff  in  this  action  bronght  suit  againsi 
the  defendant  in  Kings  county,  and*  recovered  judgment,  the  roll 
whereof  was  filed  in  Kings,  and  transcripts  filed  and  judgment 
docketed  in  Queens  and  Suffolk  counties.  An  execution  in  due 
form  was  issued  to- the  sheriff  of  Suffolk  county,  and  by  him  duly 
returned  wholly  unsatisfied.  The  defendants'  railroad  runs  through 
the  counties  of  Kings,  Queens  and  Suffolk,  and  it  has  offices  and 
stations  in  each  of  these  counties. 

Upon  an  affidavit  showing  these  facts,  and  also  that  the  railroad 
company  is  insolvent,  the  plaintiff  applied,  upon  motion  and  eight 
days'  notice,  at  the  special  term  of  this  district,  at  chambers,  for 
an  order  appointing  a  receiver. 

Tiie  defendant  appeared  and  opposed  such  motion,  and  read  on 
the  hearing  an  affidavit  showing  that,  on  or  about  October  1,  1872, 
the  railroad  was  mortgaged  to  secure  11,000,000  of  the  company's 
bonds  to  trustees,  and  that,  default  having  been  made  on  such 
mortgage,  the  trustees  have  taken,  and  are  now  in  possession  of  and 
operating,  said  railroad ;  and  that  the  trustees  have  brought  an 
action  to  foreclose  the  mortgage,  which  action  was  commenced 
before  notice  of  this  motion  was  given,  and  is  still  pending. 
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The  motion  of  the  plaintiff  was  granted,  and  Edward  D.  Gale 
was  appointed  receiver ;  and  from  the  order  appointing  such 
receiver  this  appeal  is  taken. 

Prior  to  the  act  of  1870  (ch.  161,  Laws  of  1870),  the  provisioms 
of  chapter  8,  part  3,  title  4,  of  the  Revised  Statutes,  remained  in 
full  force,  unaffected  by  the  Code.  They  were  expressly  excepted 
from  the  operation  of  the  Code  by  section  471  of  the  Code.  The 
36th  and  37Ui  sections  of  the  statute  (2  R.  S.  463)  provided  that 
'*  Whenever  a  judgment  at  law  or  decree  in  equity  shall  be  obtained 
against  any  corporation,  and  an  execution  issued  thereon  shall  have 
been  returned  unsatisfied,  upon  the  petition  of  the  person  obtaining 
such  judgment  or  decree,  or  his  representatives,  the  court  of  chan- 
cery may  sequestrate  the  property  of  such  corporation,  and  may 
appoint  a  receiver  of  the  same; "  and  that,  *^  Upon  a  final  decree  on 
any  such  petition,  the  court  shall  cause  a  just  and  fair  distribution 
of  the  property  of  such  corporation  and  of  the  proceeds  thereof  to 
be  made  among  the  fair  and  honest  creditors  of  such  corporation,  in 
proportion  to  their  debts,"  etc.  These  sections  point  out  the  mode 
of  instituting  the  proceedings,  to  wit,  by  petition  of  the  judgment 
creditor,  and  provide,  substantially,  for  a  formal  suit  in  equity,  to 
be  commenced  by  petition  and  terminated  by  a  final  decree,  upon 
hearing  a,^d  adjudication. 

Whether  an  affidavit  and  notice  of  motion,  such  as  were  presented 
in  this  case,  would  have  been  deemed  a  sufficient  conformity  to  the 
statute  need  not  be  determined,  because  it  seems  clear  that  the  mode 
of  proceeding  pointed  out  by  the  statute  has  been  superseded  by  the 
new  mode  indicated  by  the  act  of  1870. 

Section  3  of  that  act  declares  that  "  A  receiver  of  the^property  of 
a  corporation  can  be  appointed  only  by  the  supreme  court  in  a  civil 
action,  and  in  one  of  the  following  cases,  upon  at  least  eight  days' 
notice  of  the  application  therefor,  to  the  proper  officer  of  such  cor- 
poration : 

"1.  In  a  civil  action  brought  by  a  judgment  creditor  of  the  cor- 
poration, or  his  representatives,  after  execution  has  been  issued  upon 
such  judgment  and  returned  unsatisfied  in  whole  or  in  part."  *  ♦  ♦ 
''  5.  In  the  cases  specifically  mentioned  in  title  four,  chapter  eight, 
part  three,  of  the  Revised  Statutes." 

The  provisions  of  the  act  of  1870  clearly  cover  all  the  cases  men- 
tioned in  the  statute  last  referred  to ;  and  there  seems  to  be  no 
reason  to  doubt  that  the  remedies  given  by  the  statute,  and  espec- 
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ially  those  named  in  the  36th  and  37th  sections,  must  now  be  pur- 
sued by  a  **  civil  action  "  instead  of  by  petition,  as  provided  for  in 
the  former  statute.  This  change  is  substantial  and  important.  It 
substitutes  a  new  form  of  procedure,  which  is  exclusive  of  all  pre- 
existing modes.  We  are  not  at  a  loss  to  ascertain  what  a  "  civil 
action  "  is,  for  that  is  something  distinctly  defined  by  law  as  distin- 
guished from  a  special  proceeding  (see  Code,  §§  2-6),  and  section 
471  of  the  Code  declares  that  where  "  a  civil  action  shall  be  brought, 
such  action  shall  be  conducted  in  conformity  to  this  act." 

Whether  an  affidavit,  made  in  the  original  action  in  which  the 
judgment  was  recovered,  with  notice  of  a  motion  for  the  appoint- 
ment of  a  receiver  founded  thereon,  would  have  been  sufficient 
before  the  act  of  1870  or  not,  it  is  clear  that  it  is  not  the  commence- 
ment of  a  civil  action  within  the  requirements  of  the  act  of  1870. 
The  proceedings  were  therefore  irregular,  and  the  order  based 
thereon  was  improvidently  granted.  See  City  of  Rochester  v.  Bron- 
son,  41  How.  78  ;  Bangs  v.  Mcintosh,  23  Barb.  591  ;  Lowene  v. 
ATuer.  Fire  Ins.  Co.,  6  Paige,  482  ;  Morgan  v.  2^.  Y.  &  A.  R.  R. 
Co.,  10  id.  290  ;  Mann  v.  Pentz,  3  K  Y.  415. 

The  order  appealed  from  should  be  reversed,  with  costs, 

Daniels  and  Brady,  JJ.,  concurred. 

Order  reversed. 


Home  Insurakce  Company  v.  Watson. 

B(md  of  indemnity  —  against  claim  and  costs — construction  of. 

■ 

Upon  the  payment  of  an  execution  against  a  non-resident  debtor,  by  plaintiff, 
of  moneys  due  from  plaintiff  to  such  debtor,  a  bond  was  given,  wherein  the 
obligors  promised  to  "  indemnify,  save,  defend  and  keep  harmless"  plaintiff 
"of,  from  and  against  the  claims  oV*  the  debtor,  "and  from  all  costs, 
damages  and  expenses  that  shall  or  may  happen  or  arise  therefrom."  Held, 
that  the  indemnity  was  only  against  the  lawful  claims  of  the  debtor,  and  the 
plaintiff  was  not  entitled  to  recover  the  legal  costs  and  expenses  incurred  in 
defending  an  unsuccessful  suit  by  the  debtor,  to  recover  the  amount  paid  od 
the  execution. 

Ohamberlain  ▼.  Belier,  18  N.  Y.  116,  distinguished. 
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SuBMissioJS^  of  a  controversy  without  action.  The  Home  Insur- 
ance Company  claimed  to  recover  against  William  Watson  and 
Henry  L.  Hoguet,  the  sum  of  12,297.94,  upon  a  bond  given  by 
defendants  to  indemnify  the  plaintiff  for  the  payment,  upon  an 
execution  against  one  James  Campbell,  of  certain  moneys  due  from 
plaintiff  to  said  Campbell,  and  which  bond  contained  this  condition: 

''Now,  these  presents  witness,  that  the  said  Home  Insurance 
Company,  having  paid  to  the  said  sheriff  the  said  judgment,  with 
interest  and  sheriff's  fees  aforesaid,  the  said  William  Watson  and 
Henry  L.  Hoguet,  they  and  each  of  them,  their  heirs,  executors  and 
administrators  do  hereby  promise,  covenant  and  agree  to  and  with 
the  said  Home  Insurance  Company  to  indemnify,  and  they  do  by 
these  presents  indemnify,  and  will  at  aU  times  hereafter  indemnify, 
save,  defend  and  keep  harmless  the  said  Home  Insurance  Company 
of,  from  and  against  the  claims  of  the  said  James  T.  Campbell,  and 
of  all  persons  claiming  or  to  claim  the  said  moneys  so  paid  by  said 
Insurance  Company  to  said  sheriff,  and  of  and  from  all  costs, 
damages  and  expenses  that  shall  or  may  happen  or  arise  therefrom. 
And  if  the  said  William  Watson  and  Henry  L.  Hoguet,  their  heirs, 
executors  and  administrators  shall  at  all  times  hereafter  keep  and 
fulfill  the  covenants,  promises  and  agreements  aforesaid,  to  indem- 
nify and  save  harmless  the  said  Home  Insurance  Company  afore- 
said, then  these  presents  to  be  void,  otherwise  to  remain  in  full 
force  and  effect." 

Other  material  facts  are  fully  stated  in  the  opinion. 


ThiOmas  H,  Hubhardy  for  plaintiff,  cited  upon  the  liability  of 
defendants,  under  the  bond,  for  the  costs  and  expenses  in  question, 
BHdgport  F.  &  M.  Ins.  Co.  v.  Wilson^  34  N.  T.  275 ;  Chamherlain 
V.  BeO&Ty  18  id.  115,  119. 

M.' Nolan,  for  defendants,  cited  upon  the  same  question,  Drakd 
on  Attach.,  g  463,  et  8eq.;  U.  S.  v.  Rohertson,  6  Pet.  659 ;  Holmes 
y.  Semsen,  4  Johns.  Ch.  460 ;  JEhnbree  v.  Hanna,  6  Johns.  101 ; 
Noyes  v.  Butler,  6  Barb.  613  ;  Wade  v.  Simeon,  2  G.  B.  648. 

Davis,  P.  J.  The  question  in  this  case  arises  upon  a  bond  exe- 
cuted by  the  defendants  as  sureties.  The  sheriff  of  the  city  and 
county  of  New  York  had  attached  certain  moneys  owing  by  the 
plaintiff  to  one  James  T.  Campbell,  a  resident  of  South  Carolina^ 
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in  a  suit  in  the  supreme  court  of  this  State^  brought  by  James  and 
Denis  Garolin  against  said  Campbell.  The  regulao-ity  of  the  pro- 
ceedings on  the  attachment  is  conceded.  The  indebtedness  to 
Campbell  is  also  admitted.  Judgment  had  been  duly  recovered  in 
the  attachment  suit  against  Campbell  and  execution  duly  issued. 
The  sheriff,  on  the  execution^  demanded  the*  attached  moneys.  The 
plaintiff  refused  to  pay  the  same  to  him  unless  indemnified.  The 
defendants  thereupon  executed  the  bond  upon  which  the  question 
now  submitted  arises^  conditioned  to  ^^  indemnify,  save,  defend  and 
keep  harmless  the  said  Home  Insurance  Company  from  and  against 
the  claims  of  the  said  James  T.  Campbell,  and  of  all  other  persons 
claiming  or  to  claim  the  said  moneys  so  paid  by  the  said  insurance 
company  to  said  sheriff,  and  of  and  from  all  costs,  damages,  and 
expenses  that  shall  or  may  happen  or  arise  therefrom."  Upon,  the 
execution  of  this  bond  the  insurance  company  paid  over  the  attached 
indebtedness  to  the  sheriff,  who  proceeded  to  apply  the  same  to  the 
execution  and  judgment.  Afterward  Campb^ell  sued  the  Home 
Insurance  Company  in  the  city  of  Charleston  to  recover  the  same 
indebtedness.  The  company  set  up  in  defense  the  suit  in  New 
York,  the  attachment  and  judgment  and  the  payment  of  the 
indebtedness  to  the  sheriff,  and  on  this  defense  successfully  defeated 
the  claim  of  Campbell  and  recovered  judgment  against  him,  but 
were  unable  to  collect  their  costs,  Campbell  having  become  insolvent 

The  company  incurred  expenses  in  defending  the  suit  of  Camp- 
bell to  the  amount  of  $2,337.91,  which  are  admitted  by  the  state- 
ment to  have  been  reasonable  and  proper. 

The  question  presented  is  whether  the  plaintiffs  are  entitled  to 
recover,  upon  these  facts,  of  the  defendants,  the  amount  of  the 
penalty  of  their  bond. 

It  is  insisted,  first,  that  the  bond  is  without  consideration.  At 
common  law  the  seal  imports  a  consideration,  but  under  our  statute 
the  question  of  actual  consideration  is  an  open  one,  subject  to  the 
same  inquiry  and  defense  as  if  the  instrument  were  a  simple  con- 
tract.    2  R.  S.  406,  §  77. 

And  the  admission  in  the  statement  that  there  was  no  other  con- 
sideration for  the  bond  than  the  forbearance  to  defend  an  action  to 
recover  the  attached  debt  and  the  payment,  without  suit  or  delay, 
of  so  much  thereof  as  would  satisfy  the  judgment,  brings  the 
question  whether  the  consideration  was  good  and  sufiScient  directly 
before  the  court.      There  is  no  doubt  upon  the  facts  admitted  by 
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the  statement  that  the  sheriff  was  entitled  to  collect  the  attached 
indebtedness,  and  to  receive  at  once  from  the  company  so  much  of 
the  money  owing  thereon  as  would  extinguish  the  judgment  and 
his  lawful  charges.  The  company  had  no  lawful  right  to  refuse  to 
pay  it  to  him.  There  was  no  controversy  whatever  as  to  the  regu- 
larity of  the  attachment  and  judgment,  nor  as  to  the  indebtedness 
to  the  judgment  debtor  ;  and  these  facts  were  not  only  undisputed 
at  that  time,  but  their  existence  was  subsequently  established  by  the 
result  of  the  suit  in  South  Carolina.  The  attachment  and  judg- 
ment were  a  complete  justification  and  defense  of  the  company 
making  the  payment  to  the  sheriff ;  and,  indeed,  the  sheriff  had 
become  the  assignee  and  owner,  by  operation  of  law,  of  so  much 
•  of  the  indebtedness  to  Campbell  as  was  paid  to  him. 

The  company  in  jDaaking  the  payment  did  nothing  more  than 
the  law  at  the  suit  of  the  sheriff  would  have  compelled  them  to 
do ;  and  the  sheriff  would  have  been  awarded  costs  by  the  law  as 
his  indemnity  for  the  delay  and  expense  of  the  suit.  It  may  well 
be  doubted  whether  the  bond  is  not  without  lawful  consideration  ; 
but  in  the  view  we  takfe  of  its  condition,  it  is  not  necessary  to 
determine  that  question. 

No  claim  appears  to  have  been  made  to  the  money  by  any  person 
except  Campbell,  the  judgment  debtor.  Upon  the  facts  before  us, 
the  bond  mus^  oe  deemed  an  indemnity  against  his  claim.  He  is 
shown,  by  the  result,  to  have  had  no  claim,  and  it  is  established,  that 
his  suit  for  the  indebtedness  was  nothing  but  a  false  clamor,  which 
has  been  proved  to  have  beqn  groundless  by  the  judgment  of  the  court 
in  which  he  sought  to  enforce  it.  So  far,  therefore,  as  relates  to  in- 
demnity against  Campbell's  claim,  there  has  been  no  breach  of  the 
covenant,  for  no  claim  has  been  established,  and  none  existed  which 
could  have  been  established.  But  the  condition  is  not  only  to  in- 
demnify against  any  claim  of  Campbell,  but  against  all  costs,  damages 
and  expenses  which  the  plaintiff  might  suffer  by  reason  of  his  claim. 
This  is  to  be  construed  in  consonance  with  the  principal  object 
of  the  indemnity,  which  was  the  claim  itself.  Where  that  is  shown 
not  to  have  existed  at  all,  the  costs,  damages  and  expenses  cannot 
be  said  to  have  arisen  because  of  any  just  or  lawful  claim,  but 
because  of  the  false  assertion  of  one.  The  covenant  is  not  to 
indemnify  against  false  and  xmlawf ul  assertions  of  Campbell,  or  of 
the  whole  world  to  the  indebtedness  of  the  company ;  but  its  sub- 
fftalVce  is  to  indemnify  the  company  in  paying  the  money  to  the 
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sheriff  if  it  shall  tarn  ont  that  Campbell  or  anybody  else  shall 
establish  a  better  title,  and  compel  the  payment  to  him,  and,  in 
that  event,  not  only  to  make  good  to  the  company  the  amonnt  paid 
to  the  sheriff,  but  also  all  costs,  charges  and  expenses  to  which  it 
shall  be  subjected  by  reason  of  the  superior  title. 

Regarding  this  as  the  construction  of  the  condition  of  the  bccd, 
there  has  been  no  breach  of  it  entitling  the  plaintiff  to.  recover, 
and  hence  the  defendants  are  entitled  to  judgment  with  costs. 

Chamberlain  v.  Seller,  18  N.  Y.  115,  119,  was  upon  a  bond  to 
the  sheriff  under  the  statute.  The  sheriff's  jury  having  been 
waived,  the  court  held  the  bond  within  the  statute,  notwithstand- 
ing the  waiver,  and  its  effect  was  therefore  to  compel  the  sheriff  to 
proceed,  where  he  would  not  at  law  have  been  obliged  to  act,  the 
verdict,  which  was  assumed  by  the  waiver,  being  his  protection 
for  refusing  to  proceed  until  the  bond  should  be  given. 

We  do  not  consider  that  case  to  be  in  point 

Judgment  is  therefore  ordered  for  the  defendants,  with  costs. 

• 

Dakiei^  and  Bbadt,  JJ.,  concurred. 

Judgment  accordingly. 


PrOUTY  v.  MlCHIQAlS^  SOUTHERN  AND  NORTHBRN  INDIANA  RAIL- 
ROAD Company,  appellant. 

OoTporatum»--Jwri»didti(m  »n  action-  agoMitt  foreigiir-prtferred  etock — rigM  to 
dimdende — drnttrucHon  of  ecnirae^—Praetice^form  of  action-^lntereet-^Boi- 
detice — law  of  other  States. 

Under  Code,  §  427,  an  action  may  be  maintained  in  the  supreme  ooart  by  a 
resident  of  this  State  against  a  foreign  corporation  for  any  cause  of  action. 
HoiBeU  v.  a  d  N,  W.  BaUway  Co.,  51  Barb.  878,  overruled. 

Defendant,  a  rulroad  corporation,  tn  1857,  issued  certain  prefldrred  stock.  Bj 
the  terms  of  the  certificates  issued,  it  was  stated  that  the  stock  was  "  entitled 
to  dividends  at  the  rate  of  ten  per  cent  per  annum,  payable  semi-annually, 
in  New  York,  on  the  first  days  of  June  and  December,  in  each  year,  out  of 
the  net  earnings  of  said  company,  *  <  *  and  the  payment  of  dividends 
as  aforesaid  is  hereby  guaranteed." 

Held,  (1)  that  the  issue  of  stock  of  tbls  character  was  authorized  by  the  laws 
of  Ohio,  Michigan,  Indiana,  and  Illinois  under  which  said  corporation  was 
created  and  the  stock  was  issued ;  and  (2)  that  the  holders  of  the  stock  were 


JULY  TEEM,  1874.  £31 


Prontj  y.  Michigan  Soathera  and  Northern  Indiana  Railroad  Go. 


entitled  to  the  guaranteed  amount  of  dividends  out  of  the  net  earnings  when- 
ever made,  and  were  not  restricted  to  the  earnings  of  any  year  for  the  pay. 
ment  of  dividends  falling  due  that  year. 

An  action  to  secure  the  application  of  future  earnings  of  defendant  to  the  pay- 
ment of  dividends  due  on  preferred  stock  was  brought  by  one  of  the  holders 
of  such  stock  on  his  own  behalf,  and  on  behalf  of  others  having  like  grounds 
of  C9mplaint ;  held,  (1)  that  it  was  brought  in  proper  form  and  (2)  that  the 
stockholders  of  defendant  were  not  necessary  parties. 

The  net  .earnings  of  the  defendant  before  the  action  was  brought  had' been,  in 
part,  appropriated  to  dividends  upon  common  stock.  JSeld,  that  the  owners 
of  preferred  stock  were  entitled  to  interest  on  the  dividends  they  were  enti- 
tled to  receive  from  the  time  of  such  appropriation. 

The  laws  of  other  States  affecting  a  matter  at  issue  cannot  be  read  for  the  first 
time  on  appeal.    OuUer  v.  Wright,  22  N.  Y.  472, 474,  doubted. 

Appeal  from  a  judgment  against  the  defendants  entered  upon 
the  report  of  a  referee.  The  action  was  brought  by  John  S.  Prouty 
against  the  Michigan  Southern  and  Northern  Indiana  Raiboad 
Company^  a  corporation  created  and  existing  under  the  laws  of  the 
States  of  Michigan,  Indiana,  Ohio,  and  Illinois,,  and  Jesse  Hoyt 
and  others,  directors  of  such  corporation,  to  secure  the  payment  of. 
dividends  alleged  to  be  due  plaintiff  as  the  holder  of  shares  of  stock 
in  said  corporation,  known  as  "construction  stocf  The  stock  in 
question  was  issued  in  1857,  and  the  certificates  representing  it 
contained  this  provision. 

"  Guaranteed  ten  per  cent  stock.     This  is  to  certify  that 

entitled  to shares  of  one  hundred' dollars  each  in  the  guaran- 
teed capital  stock  of  the  Michigan  Southern  and  Northern  Indiana 
Bailroad  Company  denominated  *  construction  stock.'  Said  stock 
is  entitled  to  dividends  at  the  rate  of  ten  per  cent  per  annum,  paya- 
ble semi-annually,  in  New  York,  on  the  first  days  of  June  and 
December,  in  each  year,  out  of  the  net  earnings  of  said  company, 
and  is  also  entitled  to  share  pro  rata  with  the  other  stock  of  the 
company  in  any  excess  of  earnings  over  ten  per  cent  per  annum; 
and  the  payment  of  dividends  as  aforesaid  is  hereby  guaranteed. 
The  said  stock  is-transferable  only  on  the  books  of  the  company,  at 
their  office  in  the  ciiy  of  New  York,  by  the  said  stockholder  in  per- 
son, or  by attorney,  on  the  surrender  of  this  certificate.'* 

Upon  this  stock  no  dividends  were  paid  up  to  1863,  and  it  was 
claimed  on  behalf  of  the  defendants  that  there  were  no  net  earnings 
realized  during  that  period  applicable  to  the  payment  thereof. 
Since  that  time  dividends  have  been  paid,  and  since  1864  dividends 
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have  also  been  paid  apon  the  common  stock.     Such  other  facts  as 
are  material  to  an  understanding  of  the  case  appear  in  the  opinion. 

Matthews  &  Foley y  for  appellants.  The  court  has  no  jurisdiction 
over  the  subject  of  this  action,  defendant  being  a  foreign  corpora- 
tion. WilliBton  V.  Jf.  S.  &  N.  L  R.  R.  Co,,  13  Allen,  400;  WhiU- 
Jteady.  B.  &  L.  H.  Railway  Co,,  18  How.  218;  Howell  v.  C.  £  N.  W. 
Railway  Co.,  61  Barb.  378;  Latimer  v.  Eddy,  46  id.  61;  Karnes  v. 
R.  £  G,  V.  R.  R.  Co.,  4  Abb.  K  S.  107.  The  stockholders  should 
have  been  made  parties.  F.  C  R.  R,  Co,  v.  C,  <&  T.  R.  R.  Co.,  13 
Ohio  St.  545.  Plaintiff  was  not,  on  the  merits,  entitled  to  relief. 
He  had  no  cause  of  action.  1  Redf.  on  Bailw.  142;  Lindley  on 
Parim.  654;  Sturges  v.  E.  U,  Railway  Co,,  31  Eng.  L.  &  E.  410, 
411,  416.  The  directors  of  defendant  were  the  sole  judges  of  the 
sufficiency  of  the  earnings  for  the  purposes  of  dividends.  State  v. 
Bank  of  Louisiana,  ^  La.  745;  Brown  y.  Monmouthshire  Railway 
Co.,  4  Eng.  L.  &  E.  118;  Jackson  v.  Newark  Plank  R.  Co.,  31  K 
J.  Law,  277;  Rex  v.  Bank  of  England,  2  B.  &  A.  620. 

Birdseye,  Cloyd  £  Baylies,  for  respondent. 

Daniels,  J.  This  action  was  brought  by  the  plaintiff,  a  resident 
of  the  State  of  New  York,  on  his  own  behalf  and  on  behalf  of 
others  having  like  grounds  of  complaint,  against  the  corporate 
defendant  —  a  railway  corporation  organized  and  existing  under  the 
laws  of  the  States  of  Ohio,  Michigan  and  Indiana  —  to  secure  the 
payment  of  dividends  agreed  to  be  paid  by  such  defendant  upon 
certain  shares  of  preferred  and  guaranteed  stock  issued  by  it  in  the 
year  1857.  By  the  terms  of  the  certificates  issued,  it  was  stated  that 
the  stock  was  *^  entitled  to  dividends  at  the  rate  of  ten  per  cent  per 
annum,  payable  semi-annually  in  New  York,  on  the  first  days  of 
June  and  December  in  each  year,  out  of  the  net  earnings  of  said 
company,"  and  was  "also  entitled  to  share  pro  rata  with  the  other 
stock  of  the  company,  in  any  excess  of  earnings  over  ten  per  cent 
per  annum,  and  the  payment  of  dividends  as  aforesaid,"  was  thereby 
guaranteed. 

The  ten  per  cent  dividends  upon  the  stock  were  not  paid  from 
the  time  when  it  waQ  issued  until  on  or  about  the  1st  day  of  July, 
1863.  And  neither  then  nor  at  any  time  since  was  any  payment 
made  of  the  dividends  in  arrear.     The  object  of  this  action  was  the 
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recovery  of  those  arrears,  and  the  judgment  has  provided  for  that 
by  requiring  the  net  earnings  of  the  company  to  be  applied  to  their 
payment. 

It  was  urged  upon  the  trial  —  and  the  objection  was  again  taken 
on  the  argument  of  this  appeal  —  that  the  court  had  no  jurisdiction 
over  the  cause  of  action  presented  by  the  complaint,  because  the 
railroad  company  was  a  corporation  formed  and  existing  under  the 
laws  of  other  States,  and  the  other  defendants  proceeded*  against 
were  its  directors.  Numerous  adjudged  authorities  were  referred 
to  in  support  of,  as  well  as  against  the  objection,  most  of  which  it 
will  be  unnecessary  to  consider;  for  neither  of  them  when  properly 
limited  directly  sustains  or  defeats  it. 

The  jurisdiction  of  this  court  over  actions  against  corporations 
created  under  the  laws  of  other  States  and  countries,  has  been 
defined  and  declared  in  very  plain  terms  by  statute;  and  it  cannot 
be  necessary  to  look  very  much  beyond  them  in  order  to  ascertain 
and  determine  the  design  of  the  legislature  in  its  enactment.  By 
that  statute  it  has  been  provided  —  and  the  provision  has  been  in 
force  during  the  entire  pendency  of  this  action  —  that  an  action 
may  be  maintained  in  this  and  certain  other  courts,  by  a  resident 
of  this  State,  against  a  corporation  created  by  or  under  the  laws  of 
any  other  State,  government  or  country,  for  any  cause  of  action. 
Code,  §  429. 

This  is  a  broad  and  unqualified  provision,  containing  nothing 
justifying  the  restriction  placed  upon  it  by  the  special  term  in  decid- 
ing the  case  of  Howell  v.  Chicago  &  Northioestem  Railway  Co.,  61 
Barb.  378;  and  that  must  have  been  afterward  the  conviction  of  the 
learned  judge  who  decided  that  case,  for  it  was  at  a  court  held  by 
himself  that  the  order  was  made  in  this  cause,  directing  that  judg- 
ment should  be  entered  upon  the  report  made  by  the  referee.  If 
that  was  not  so,  then  this  case  is  so  far  distinguishable  in  its  facts 
from  that,  as  to  render  the  decision  then  made  inapplicable  to  the 
objection  now  urged  against  the  jurisdiction  of  the  court.  The 
case  of  Whitehead  v.  Buffalo  £  Lake  Huron  R.  R.  Co,,  18  How. 
218,  has  no  bearing  upon  the  point  presented,  because  the  plaintiff 
in  it  was  not  a  resident  of  this  State,  and  his  right  to  maintain  his 
action  depended  upon  the  other  provision  contained  in  the  section. 
The  language  used  by  the  legislature  is  full  and  explicit;  and,  like* 
all  other  statutes,  should  be  construed  according  to  the  fair  import 
of  its  terms,  in  order  to  carry  into  effect  the  object  of  its  enactment; 
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and^  as  so  construed,  it  includes  the  present  action.    McClushy  y. 
Cfromwell,  11  N.  Y.  593,  601-2, 

It  is  further  objected,  in  support  of  the  appeal  taken  from  the 
judgment,  that  the  stock  upon  which  the  dividends  are  claimed  was 
issued  without  authority.  The  corporation  issuing  it  was  formed 
by  the  consolidation  of  two  pre-existing  corporations,  operating  a 
continuous  line  of  railroad  from  Toledo,  in  the  State  of  Ohio,  to 
Chicago,  in  the  State  of  Illinois,  known  as  the  Michigan  Southern 
and  the  Northern  Indiana  railroad  companies.  Before  the  consolida- 
tion, by  section  20  of  an  act  of  the  legislature  of  the  State  of  Indi- 
ana, approved  May  11, 1852,  it  was  provided  that,  "  For  the  purpose 
of  providing  means  for  the  payment  of  its  debts,  and  for  the  con- 
struction of  its  road,  materials  or  equipments,  such  company  may 
issue  a  preferred  stock,  to  an  amount  not  exceeding  one-half  of  the 
amount  of  its  capital,  with  such  priority  over  the  remaining  stock 
of  such  company  in  the  payment  of  dividends  as  the  directors  of 
such  company  may  determine  and  shall  be  approved  by  a  majority 
of  the  stockholders."  And  this  provision  was  applicable  to  the 
Northern  Indiana  Bailroad  Company,  one  of  the  constituents  of 
the  consolidation. 

By  another  act,  passed  by  the  legislature  of  the  State  of  Michi- 
gan, approved  March  28,  1850,  and  applicable  to  the  Michigan 
Southern  Bailroad  Company,  it  was  enacted  by  sections  3  and  4, 
that  the  company — for  the  purpose  of  providing  means  for  the 
payment  of  its  debts,  and  for  the  construction,  extension  and  com- 
pletion of  its  railroads,  shops,  depots,  buildings  and  equipments — 
might  ^^  create  and  issue  shares  of  guaranteed  stock,  to  be  denom- 
inated ^  construction  stock,'  to  such  an  amount  as  it  may  determine, 
not  (with  the  original  stock)  to  exceed  the  amount  of  their  capital 
stock  allowed  by  law,  which  construction  stock  shall  be  entitled  to 
such  dividends,  and  payable  at  such  place,  and  in  such  manner,  and 
with  such  preference  over  the  remaining  stock  of  said  company  in 
the  payment  of  dividends,  as  the  directors  of  said  company  may 
determine,  and  as  shall  be  approved  by  the  holders  of  a  majority  of 
the  stock  represented  at  their  annual  meeting." 

Section  5  of  an  act  passed  by  the  legislature  of  the  State  of  Ohio, 
approved  March  3,  1851,  conferred  general  and  unrestricted 
authority  on  the  Northern  Indiana  Bailroad  Company,  created  by 
its  provisions,  to  consolidate  with  any  railroad  company  then  or 
afterward  formed  or  incorporated  in  the  States  of  Michigan  oi 


JULY  TERM,  1874.  236 


Proutj  y.  Michigan  Southern  and  Northern  Indiana  Railroad  Co. 

Indiana,  nnder  any  name  mutually  agreed  npon,  from  which  time 
it  was  to  become  a  portion  of  such  company.  And  by  section  2  of 
an  act  of  the  legislature  of  Illinois,  approred  February  28,  1854, 
which  was  before  the  consolidation  was  effected,  it  was  provided  that 
any  intersecting  railroad-  companies  having  continuous  lines  should 
be  authorized  to  consolidate  their  property  and  stock  with  each 
other,  and  by  the  name  agreed  upon  should  "  be  a  body  corporate 
and  politic,^'  with  "all  the  powers,  franchises  and  immunities 
which  the  said  respective  companies  shall  have  by  virtue  of  their 
respective  charters  before  such  consolidation.'' 

The  act  ofr  the  legislature  of  the  State  of  Indiana,  approved 
February  23,  1853,  allowing  railroad  companies  of  that  State  to 
^'  intersect,  join  and  unite  their  railroad  with  any  other  railroad 
constructed  or  in  process  of  construction"  in  that  "or  in  any 
adjoining  State,  at  such  point  on  the  State  line,  or  at  any  other 
point  mutually  agreed  upon,"  was  equally  as  full  and  unrestricted; 
for  it  provided  that  it  might  be  done,  and  the  companies  consoli- 
dated "upon  such  terms  as  may  be  by  them  mutually  agreed  upon 
in  accordance  with  the  laws  of  the  adjoining  State  with  whose  road 
or  roads  connections  are  thus  formed ;  provided  their  charters 
authorize  said  railroad  to  go  to  the  State  line  or  to  such  point  of 
intersection." 

By  section  50  of  an  act  of  the  legislature  of  the  State  of  Michigan, 
approved  February  13,  1855,  which  was  also  before  the  consolida- 
tion, it  was  still  further  provided  that  any  railroad  company  in  that 
State  having  a  continuous  or  connected  line  with  any  other  railroad 
company,  might  consolidate  with  such  company,  either  in  or  out  of 
that  State,  into  a  single  corporation.  And  that  "such  new  corpo- 
ration shall  possess  all  the  powers,  rights  and  franchises  conferred 
upon  such  two  or  more  corporations,  and  shall  be  subject  to  all  the 
restrictions,  and  perform  all  the  duties  imposed  by  the  provisions  of 
their  respective  charters  or  laws  of  organization"  not  inconsistent 
with  the  provisions  of  that  act.  And  by  another  act,  enacted  and 
approved  at  the  same  time,  by  which  the  particular  consolidation  of 
the  Michigan  Southern  and  Northern  Indiana  Bailroad  Companies 
was  explicitly  authorized,  it  was  provided  that  "all  the  franchises, 
property,  powers  and  privileges,"  then  "enjoyed  by  the  Michigan 
Southern  Bailroad  Company,  and  all  the  restrictions,  liabilities  and 
obligations  imposed  upon  said  two  corporations  by  virtue  of  their 
respective  charters,  and  all  contracts  by  and  with  either  or  both  of 
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Baid  corporations  shall  appertain  to  said  united  corporation  in  the 
same  manner  as  if  the  same  had  been  contained  in,  or  acquired 
under  an  original  charter  or  made  by  or  with  said  consolidated  cor- 
poration." 

Under  and  pursuant  to  these  yarious  prorisions,  an  agreement 
was  entered  into  by  the  different  companies  for  their  consolidation 
into  one  corporation,  on  the  25th  of  April,  1855,  with  the  consent 
of  their  respective  stockholders.  And  by  the  agreement  then  made  it 
was  provided  and  agreed  that  ^^all  and  singular  their  several  and 
respective  franchises,  privileges  and  immunities  "  should  henceforth 
"be  the  estates,  property  and  effects,  franchises,  privileges  and 
immunities  of,"  the  "consolidated  company  to  all  intents  and  pur- 
poses." And  that  it  should  "have  all  the  powers,  franchises, 
immunities,  property  and  privileges"  "  enjoyed  by  the  said  parties 
of  the  first  part,  or  the  said  parties  of  the  second  part,"  which 
included  the  constituent  companies,  "  or  which  either  of  the  said 
respective  companies  of  the  said  first  and  second  parts  have,  or  had 
by  virtue  of  their  respective  charters,"  before  the  execution  of  such 
agreement. 

Under  these  statutory  provisions,  and  the  stipulations  contained 
in  the  agreement  made  by  the  consolidating  companies,  there  seems 
to  b^  no  room  whatever  for  doubting  the  power  of  the  new  corpora- 
tion to  issue  preferred  and  guaranteed  stock,  provided  it  was  done 
with  the  consent  of  its  stockholders,  and  it  did  not  exceed  the  pre- 
scribed limits  of  the  capital  of  the  consolidated  corporation.  The 
.  power  was  fairly  given  to  the  constituent  corporations,  both  by  the 
laws  of  Indiana  and  Michigan ;  for  no  essential  difference  can  exist 
between  preferred  stock  having  priority  over  the  remaining  stock, 
in  the  payment  of  dividends  and  stock  to  which  that  preference 
may  be  guaranteed.  In  the  one  case  the  agreement  to  preserve  the 
preference  and  pay  the  dividends  before  dividends  may  be  paid  on 
the  common  stock,  is  to  be  clearly  implied,  while  in  the  other  it  is 
explicitly  expressed.  The  obligation  is  substantially  the  same  in 
each  instance,  and  for  that  reason  there  was  no  practical  difference, 
in  this  respect,  in  the  authority  conferred  upon  either  corporation 
concerning  the  right  to  issue  such  stock. 

The  admitted  as  well  as  undenied  allegations  of  the  complaint 
show  that  the  capital  of  the  consolidated  corporation  was  fixed  at 
the  sum  of  $12,000,000,  of  which  $3,000,000  remained  unissued 
when  the  preferred  and  guaranteed  stock  was  provided  for  and 
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issued.  This  stock  did  not  exceed  that  amount,  and  its  issue  was 
unanimously  provided  for  and  authorized  by  the  stockholders,  at 
their  regular  annual  meeting  in  April,  1857,  and  by  the  action  of 
the  board  of  directors. 

■ 

This  action  was  made  the  subject  of  some  criticism  by  the  defend- 
ant's counsel,  because  it  was  taken  to  carry  into  effect  the  resolu- 
tion adopted  on  the  subject  by  the  stockholders.  But  it  is  not 
justly  subject  to  question ;  for,  in  any  view  which  may  be  taken  of 
it,  the  board  did  provide  for  and  sanction  the  creation  and  sale  of 
this  stock  precisely  in  the  form  in  which  it  was  offered  to  the  com- 
pany's stockholders.  The  latter  were  the  only  persons  who  could 
by  any  possibility  be  injuriously  affected  by  it,  because  it  postponed 
their  right  to  dividends  until  the  stipulated  ten  per  cent  should  be 
paid  out  of  the  net  earnings  of  the  company  on  the  new  stocky 
under  the  guaranteed  preference  given  to  it.  When  they  unani- 
mously consented  to  relinquish  their  right  to  dividends  until  the 
stipulated  ten  per  cent  per  annum  should  be  paid  upon  the  new 
stock,  that  would  seem  to  be  sufficient  to  remove  all  objection  to 
its  validity,  even  if  it  had  not  been  specially  authorized  by  the 
statutes  referred  to  and  the  agreement  made  for  the  consolidation, 
as  long  as  the  company  at  the  time  possessed  the  power  to  issue 
stock  to  the  additional  extent  of  $3,000,000.  What  its  form  should 
be,  could  only  be  important  to  the  owners  of  the  preceding  stock  ; 
and  when  they  waived  their  right  to  dividends  in  its  favor,  no 
ground  for  complaint  could  exist  in  f av.or  of  other  persons,  or  of  the 
corporation  issuing  the  stock. 

The  provisions  of  the  statutes  requiring  the  dividends  to  be 
equally  distributed  among  the  stockholders  of  the  company  in  no 
way  affect  the  validity  of  the  guaranteed  stock.  They  were  made 
to  secure  the  observance  of  the  ordinary  rights  of  the  stockholders  ; 
and  it  was  contemplated  that  such  rights  might  be  surrendered  by 
them  in  the  provisions  made  for  preferred  and  guaranteed  stock, 
which  were  rendered  dependent  on  the  assent  of  a  majority  of  the 
ordinary  stockholders.  Their  rights  w'ere  subject  to  this  qualifica- 
tion, and  they  unanimously  accepted  it  in  favor  of  the  stock  after- 
ward issued. 

As  no  reason  exists  for  doubting  the  validity  of  the  preferred  and 
guaranteed  stock,  it  becomes  necessary  to  consider  whether  the 
holders  of  it  are  entitled  to  their  stipulated  dividends  out  of  the  net 
earnings  of  the  company  for  years  succeeding  those  in  which,  by 
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the  terms  of  the  certificates,  they  were  rendered  payable.  The  cir- 
cumstances existing  at  the  time  when  the  stock  was  provided  for 
and  issued,  and  which  may  properly  be  considered  in  its  construc- 
tion, warranted  the  expectation  that  the  dividends  rendered  payable 
on  the  first  days  of  June  and  December  of  each  year  by  the  terms 
of  the  certificates,  could  not  be  paid  in  the  financial  condition  in 
which  the  company  then  was,  for  its  fioating  debt  was  larger  than 
the  amount  which  could  be  realized  from  the  sale  of  the  preferred 
stock  created  for  its  payment,  on  the  terms  for  which  it  was  offered 
to  the  stockholders  of  the  company.  It  was  reasonably  to  be 
inferred,  therefore,  that  there  would  not  at  once  be  any  fund  avail- 
able for  the  payment  of  the  stipulated  preferred  dividends,  inasmuch 
as  the  earnings  of  the  company  would  probably  be  all  required  for  the 
payment  of  its  floating  and  pressing  indebtedness,  so  that  it  could 
hardly  have  been  the  design  of  the  corporation,  in  issuing  the  cer- 
tificates for  the  guaranteed  stock,  to  limit  their  holders'  right  to 
dividends  to  the  net  earnings  of  the  year  in  which  it  was  agreed  the 
stipulated  distribution  of  them  should  be  made. 

The  language  used  in  the  certificates  embodies  the  same  conclu- 
sion. For,  while  the  ten  per  cent  dividends  are  expressly  made 
payable  out  of  the  net  earnings  of  the  company,  it  is  also  agreed  by 
the  guaranty  following  that  the  dividends  shall  be  paid  in  that 

.  manner.  'Kie  undertaking  is  explicit  that  the  holders  of  the  stock 
shall  receive  their  annual  ten  per  cent  out  of  the  company's  net 
earnings.  It  was  clearly  designed  that  they  should  be  assured,  and 
have  that  amount  for  each  year  upon  their  investment ;  and  as  they 
could  receive  it  only  from  ihe  net  earnings  of  the  company  —  and  it 
was  certainly  intended  they  should  have  ten  per  cent  per  annum,  at 
least,  upon  the  investment  —  if  those  earnings  proved  insufficient 
for  the  payment  at  the  times  mentioned  in  the  certificates,  it  must 

'  have  been  designed  that  they  should  be  afterward  paid,  whenever 
the  net  earnings  of  the  company  would  permit  that  to  be  done. 
There  could  have  been  no  other  or  different  object  for  the  positive 
stipulation  that  the  holders  of  the  stock  should  receive  ten  per  cent 
per  annum  for  their  money.  Although  an  investment  in  stock,  it 
was  substantially  a  loan  to  the  company  to  relieve  it  from  pressing 
necessities ;  and  it  could  hardly  have  biBen  induced,  under  the  cir- 
cumstances, on  terms  as  favorable  to  the  borrower,  without  the 
guaranty  that  all  the  net  earnings  were  rendered  liable  for  the  pay- 
ment of  the  annual  dividends  mentioned  in  the  certificates ;  and 
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by  that  the  company  positively  agreed  that  they  should  be  so  paid. 
Its  apparent  object  was  to  render  the  ultimate  payment  uncontin- 
gent  whenever  the  net  earnings  proved  sufficient  to  enable  the  com- 
pany to  make  it.  That,  though  not  in  the  express  terms  of  the 
certificate,  is  its  import  and  spirit,  and  it  must  have  been  so  under- 
stood by  the  persons  purchasing  the  stock.  They  had  the  right  to 
assume  that  to  be  the  character  of  the  obligation  created  by  it,  and 
the  company  should  be  held  to  its  "performance  in  that  way.  In 
substance,  it  constituted,  a  pledge  of  the  future  net  earnings  of  the 
company  for  the  payment  of  the  yearly  ten  per  cent  dividends. 
That  was  its  main  expectation  and  purpose.  It  is  true  that,  by  its 
terms,  it  contemplated  the  creation  qf  a  sufficient  fund  to  enable  the 
company  to  pay  during  each  year ;  but,  if  that  expectation  failed, 
nothing  was  inserted  in  the  certificate  discharging  the  company 
from  all  future  obligation  of  payment  when  the  fund  should  be  suf- 
ficient to  make  it.  The  stipulations  for  payment  and  the  guaranty 
that  the  dividends  should  be  paid  out  of  the  net  earnings,  as  stipu- 
lated, are  consistent  with  the  existence  of  no  other  design  than  that 
the  holders  of  the  preferred  shares  should  receive  their  ten  per  cent 
per  annum,  in  case  the  net  earnings  proved  equal  to  that  end.  The 
holders  were  given  an  interest  in  the  clear  profits  of  the  company, 
equal  to  the  ten  per  cent  which  it  was  agreed,  they  should  receive 
from  that  source.  The  dividends  mentioned  are  payable  generally 
out  of  the  net  earnings  of  the  company,  and  it  would  be  doing  more 
than  it  was  agreed  should  be  done,  if  the  court  should  limit  the 
right  to  payment  to  the  earnings  of  any  one  particular  year.  The 
substantial  obligation  of  the  corporation  was  to  pay  ten  per  cent  per 
annum  on  the  stock  out  of  the  net  earnings  of  the  company,  and  the 
days  on  which  the  dividends  were  to  be  made  were  alone  contingent 
upon  its  ability  to  make  them.  The  failure,  for  want  of  net  earn- 
ings, to  make  the  dividends  on  those  days  did  not  exonerate  the 
corporation  from  the  general  and  paramount  obligation  to  make 
them  when  the  earnings  necessary  for  that  purpose  should  afterward 
be  realized. 

A  somewhat  similar  point  was  presented  for  the  construction  of 
an  act  of  parliament  providing  for  preferred  stock  in  the  case  of 
Henry  v.  Oreat  Northern  Railway  Co.,  3  Jurist  (N.  S.),1133.  There 
was  no  obligation  to  make  payment  of  the  stipulated  dividends  at 
any  particular  time  in  that  case,  beyond  what  might  be  inferred 
from  the  imdertaking  that  they  should  constitute  a  particularly 
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specified  sum  per  year.  It  could  reasonably  be  inferred  from 
that  circumstance  that  the  obligation  at  least  existed  to  make  the 
dividends  annually;  for  that  was  the  apparent  purpose  of  the 
defendant^  according  to  the  form  and  import  of  the  stock  issued. 
But  the  court  held  that  the  stockholder  was  not  depriyed  of  his 
right  to  dividends,  because  the  earnings  out  of  which  they  were 
expected  to  be  made  were  not  realized  during  the  year  in  which,  by 
the  terms  of  the  stock  issued,  they  ought  to  have  been  paid.  On 
the  contrary,  the  stock  was  held  to  be  '^  a  charge  on  all  accruing 
profits,  at  the  stipulated  rates,  before  any  thing  is  divided  among 
the  ordinary  shareholders.  This  is,  substantially,  interest  charged 
exclusively  on  profits."  Id.  1137 ;  1  De  Gex  &  Jones,  606,  637. 
A  similar  conclusion  was  maintained  in  Taft  v.  ffariford,  Prav- 
idence  &  Fishhill  R.  R.  Co.y  8  B.  I.  310,  where  the  action  failed 
because  no  net  earnings  had  been  received.  See,  also,  Crawford 
V.  Northeastern  Railway  Co,,  3  Jurist  (N".  S.),  1093 ;  Stevens  v.  South 
Devon  Railway  Co.,  9  Hare,  313. 

From  these  and  other  authorities,  a  recent  text  writer  deduces 
the  principle  that  '^  unless  there  is  some  agreement  to  the  contrary, 
preference  shareholders  are  entitled  to  be  paid  their  dividends  to 
the  amount  guaranteed,  before  the  other  shareholders  receive  any 
thing ;  so  that  if  the  profits  divisible  at  a  given  time  are  not  suffi- 
cient to  pay  the  guaranteed  dividends  in  full,  the  deficiency  must 
be  made  good  out  of  the  next  divisible  profits,  the  ordinary  share- 
holders taking  nothing  until  all  arrears  of  guaranteed  dividends 
have  been  paid  to  the  preference  shareholders."  1  Lindley  on  Part 
(2d  ed.)  781.  The  principle  is  certainly  warranted  by  the  terms 
used  in  creating  and  selling  stock,  and  it  sustains  what  must  have 
been,  at  the  time,  the  reasonable  expectations  of  both  the  parties. 
It  is  right  and  just,  and  ought  to  be  maintained  in  the  application 
made  of  it  by  the  learned  referee  in  the  present  case. 

No  reason  exists  for  the  objection  that  the  plaintifF  has  deprived 
himself  of  his  right  to  have  the  net  earnings  applied  to  the  pay- 
ment of  the  dividends  claimed  ixi  this  action,  by  his  acquiescence 
in  their  distribution  among  the  general  stockholders  ;  for  it  appears 
by  his  own  evidence — and  not  contradicted  by  the  defendants' 
witness,  but  found  to  be  true  by  the  referee — that  the  plaintiff  pro- 
tested against  that  disposition  of  the  net  earnings  of  the  company, 
and  demanded  his  dividends  on  his  guaranteed  stock.  That,  he 
stated,  he  was  very  particular  to  make  each  time. 
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When  the  action  was  commenced  the  corporation  existed  precisely 
the  same  as  it  had  done  from  the  time  when  the  consolidation  was 
affected,  in  the  year  1855.  It  was  alleged  that  a  farther  consolida- 
tion was  contemplated,  ^nt  it  did  not  appear  to  have  been  consum- 
mated, by  any  thing  shown  in  the  case,  until  after  the  referee  had 
made  his  report.  For  that  reason  the  proceedings  up  to  that  time 
cannot  be  deemed  unwarranted  by  another  consolidation,  even  if 
one  actually  took  place  before  the  report  was  in  fact  made.  Up  to 
that  time  no  evidence  of  its  existence  was  given  in  the  action. 

The  action  was  professedly  brought  by  the  plaintiff  on  his  own 
behalf,  and  on  that  of  the  other  owners  of  the  preferred  and  guar- 
anteed stock  having  similar  grounds  of  complaint  This  was  the 
proper  form  to  be  adopted  under  the  circumstances  constituting  the 
cause  of  it.  The  case  of  Williston  v.  Michigan  Southern  & 
Nothem  Indiana  R*  R.  Co.,  13  Allen,  400,  failed  because  an  action 
at  law  could  not  be  maintained  ;  and  for  the  further  reason  that  the 
courts  of  that  State  had  no  jurisdiction  of  an  action  against  the 
defendant  in  the  present  f oim,  because  it  was  a  foreign  corporation.' 
And  the  same  conclusion  was  declared  as  to  the  impropriety 
of  an  action  at  law  in  Chase  v.  Vanderbilt,  by  the  superior 
court.  But  that  such  an  action  as  the  present  one  was  proper  was 
conceded  in  the  disposition  which  was  made  of  Williston's  case. 
The  action  referred  to  in  the  English  courts  was  also  brought  in 
this  form,  and  apparen^tly  assumed  as  free  from  objection  in  that 
respect.  The  same  thing  is  maintained  by  Story's  Eq.  PL  (7th 
ed.),  §§  94-103  ;  Sklsohj McKenzie  Y.L'Amereux,  11  Barb.  516;  Bou- 
ion  V.  City  of  Brooklyn,  15  id.  375 ;  Hammond  v.  Hudson  River 
Iron  &  M.  Co.,  20  id.  378 ;  Cody  v.  Conger,  19  N,  Y.  256 ;  and 
the  relief  awarded  by  the  report  is  substantially  the  same  as  was 
decreed  in  Henry  v.  Great  Northern  Railway  C4?.,  supra. 

So  far  as  the  other  owners  of  the  guaranteed  stock  are  concerAed, 
the  relief  awarded  precisely  conforms  to  the  settled  practice  of 
courts  of  equity.  The  rule  in  these  courts  is,  '^  that  the  other 
creditors  may  come  in  under  the  decree  and  prove  their  debts  before 
the  master  (now  the  referee),  to  whom  the  cause  is  referred,"  and 
obtain  satisfaction  of  their  demands  equally  with  the  plaintiff  in 
the  suit ;  and  under  such  circumstances  they  are  treated  as  parties 
to  the  suit  Story's  Eq.  PL,  supra,  §  99  j  Hallett  v.  Hallett, 
2  Paige,  15,  19. 

The  decision  made  in  Eilboume  v.  Allyn  (not  reported),  by  the 
Vol.  IV,  N.  Y.  Rkp.  —  31 
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general  term  of  the  third  department,  is  not  in  conflict  with  this 
practice  or  *the  right  in  a  proper  case  to  maintain,  such  an  action, 
for  the  facts  did  not  bring  the  case  within  the  law  relating  to  this 
class  of  actions.  And  if  they  had,  the  difiposition  made  of  it  was 
entirely  improper,  for  the  relief  had  been  awarded  to  other  persons 
without  bringing  them  in  under  the  judglnent,  and  without  any 
opportunity  being  afforded  to  them,  or  any  dq^ire  being  indicated 
by  them,  to  become  parties  to  the  action,  or  to  avail  themselyes  of 
the  benefit  of  the  judgment  recovered. 

The  objection  that  the  stockholders  should  have  been  made  parties 
to  the  action  appears  to  be  untenable.  Thompson  v.  Erie  Railway 
Co.,  45  N.  Y.  468. 

No  good  reason  seems  to  exist  for  denying  the  plaintiff  interest 
on  the  dividends  he  was  entitled  to  receive  from  the  time  the  net 
earnings  were  appropriated  to  the  holders  of  the  common  stock  by 
the  corporation.  The  earnings  should  have  been  first  appropriated 
to  the  dividends  on  the  guaranteed  stock.  That  would  have  given 
its  holders  the  indemnity  for  the  loss  of  which  they  are  now  to  be 
compensated  by  interest,  and  they  are  entitled  to  interest  for  that 
purpose.  Adams  v.  Fort  Plain  Bank,  36  N.  Y.  255 ;  Dana  v. 
Fiedhr,  12  id.  41. 

The  judgment  authorized  by  the  report  will  simply  restrain  the 
further  misappropriation  of  the  dividends  to  the  common  stock 
until  the  arrears,  with  interest  on  the  guaranteed  stock,  shall  be 
paid  out  of  the  net  earnings  of  the  company.  And  in  that  respect 
it  will  be  as  favorable  to  the  defendants  as  they  had  any  reason  to 
require  that  it  should  be.  Nothing  less  than  what  has  been  directed 
would  provide  the  owners  of  the  guaranteed  stock  with  the  relief 
they  were  entitled  to  have  awarded. 

The  order  made  after  the  referee's  report,  substituting  the  Lake 
Shore  and  Michigan  Southern  Railway  Company  as  the  defendant, 
had  no  effect  on  the  plaintiff's  right  to  proceed  with  the  action 
against  the  present  defendants.  For  before  judgment  was  entered, 
it  was  reversed  upon  appeal.  And  that  as  effectually  removed  it 
from  the  case  as  though  it  never  had  in  fact  been  made. 

After  the  reversal  of  that  order,  an  application  was  made,  upon 
the  same  and  other  papers,  for  leave  to  enter  judgment  upon  the 
report  of  the  referee,  and  to  have  a  further  reference  to  bring  in 
other  parties  in  interest.  The  order  was  made,  allowing  judgment 
to  be  entered  and  directing  the  reference  applied  for.    From  the 
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plantiiff's  own  papers,  however,  it  was  shown  that  the  Michigan 
Sonttiem  and  Northern  Indiana  Eailroad  Company  had  previously 
consolidated  with  the  Lake  Shore  Bailway  Company  and  the 
Buffalo  and  Erie  Bailroad  Company.  This,  it  was  stated  and 
shown  by  the  plaintiff,  was  done  pursuant  to  provisions  of  the 
laws  of  the  States  of  New  York,  Pennsylvania,  Ohio,  Michigan, 
Indiana  and  Illinois.  But  what  those  provisions  were,  was  not  in 
fact  shown,  beyond  those  contained  in  the  law  of  this  State,  which, 
however,  have  no  application  to  the  obligations  forming  the  plain- 
tiff's cause  of  action  in  the  present  case.  It  must  be  assumed  that 
the  consolidations  mentioned  were  lawfuUy  effected,  for  that  is 
stated  to  be  the  fact  in  the  plaintiff's  papers.  And  from  them  it 
appears  that  the  preceding  corporations  have  merged  in  and  formed 
one  single  corporation,  owning  and  operating  a  line  of  railroad 
from  Buffalo  to  Chicago.  By  this  merger  the  preceding  corpora- 
tions ceased  to  exist,  according  to  the  papers  now  before  the  court 
on  the  appeal  taken  from  the  order,  and  all  their  property,  fran- 
chises, rights  and  privileges  have  become  vested  in  the  new  corpora- 
tion formed  by  the  final  consolidation. 

Although  all  the  rights  of  creditors  and  liens  upon  the  property  of 
either  of  the  corporations  were,  by  the  terms  of  the  consolidations, 
preserved  unimpaired,  that  gave  the  plaintiff  no  power  to  proceed 
against  either  of  the  constituent  corporations,  for  he  is  not  a  credi- 
tor and  had  no  lien  upon  the  property  of  the  corporation,  within 
the  meaning  of  these  terms.  They  related  to  specific  liens  upon 
tangible  property,  and  not  mere  equities,  in  the  nature  of  charges 
upon  earnings,  like  those  existing  in  the  plaintiff's  favor.  These 
were  otherwise  provided  for  by  the  stipulation  that  all  just  debts, 
guarantees,  liabilities  and  obligations,  existing  against  either  corpo- 
ration at  the  time  of  the  consolidation,  should  be  assumed,  provided 
for,  paid  and  discharged  by  the  consolidated  company;  and  that  all 
contracts  and  agreements,  between  either  of  the  companies  and  any 
person  or  persons,  should  be  carried  out  by  the  new  company. 

The  changes  made  appear  to  have  been  sanctioned  by  the  votes  of 
the  requisite  number  of  stockholders,  and  to  have  been  entirely 
lawful  and  proper;  and  they  necessarily  ended  the  existence  of  the 
constituent  corporations  and  the  plaintiff's  right  to  proceed  to  judg- 
ment against  the  one  sued  by  him. 

In  order  to  avoid  this  result  the  statutes  themselves  have  been 
referred  to  upon  the  present  appeal  from  the  order;  but  uotwith- 
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standing  t\^e  very  general  provision  of  the  Code  prescribing  the 
proof  of  the  laws  of  other  States,  they  cannot  be  considered  by  the 
court,  because  they  were  not  read  on  the  hearing  when  the  applica- 
tion for  the  order  was  made.  If  they  provide  for  the  continued 
existence  of  the  old  corporation  for  the  purpose  of  securing  satisfac- 
tion of  the  demands  against  it,  they  should  have  been  read,  or 
otherwise  brought  to  the  notice  of  the  court,  when  that  application 
was  heard.  They  cannot  for  the  first  time  be  read  upon  the  hear- 
ing of  an  appeal  from  the  order  which  their  provisions  might  have 
justified  if  they  had*there  been  made  to  appear.  A  different  rule 
was  suggested  as  proper  in  the  case  of  Cfutler  v.  Wright,  22  K  Y. 
472,  474,  but  it  was  not  afterward  approved  or  followed.  On  the 
contrary,  it  was  held  in  ffunt  v.  Johnson,  44  N.  Y.  27,  that  the 
laws  of  other  States  could  not  for  the  first  time  be  read  upon  the  hear- 
ing of  an  appeal.  They  are  required  to  be  produced  before  the  court 
entertaining  the  original  application.  The  consequence  is  that  no 
authority  for  proceeding  in  the  case  against  the  preceding  corporation 
appears  before  the  court.  For  that  reason,  as  the  corporation  issuing 
the  stock  has  ceased  to  exist,  by  merger  in  a  new  corporation,  which 
has  assumed  all  the  obligations  of  its  predecessors,  the  future  pro- 
ceedings should  have  been  against  the  consolidated  company.  The 
order  made  on  the  application  for  leave  to  enter  judgment,  and  for 
a  reference  under  the  judgment,  was  unauthorized,  and  it,  as  well 
as  the  judgment  entered  in  pursuance  of  it,  should  be  reversed, 
with  costs.  But,  as  the  proofs  made  of  the  consolidation  simply 
affected  the  plaintiff's  right  to  the  order  itself,  and  the  proceedings 
had  under  it,  the  preceding  proceedings  in  the  action  cannot  be 
effected  or  disturbed  by  such  reversal.  An  order  should  also  be 
entered  denying  the  motion,  but  without  prejudice  to  a  renewal  of 
it  upon  further  papers  showing  the  continuance  of  the  corpora- 
tion, if  that  can  be  done,  for  the  purposes  of  the  action. 

Lawrekce  and  Donohub,  JJ.,  concurred. 

Ordered  accordingly. 
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Ybbdbb  t.  Goolby,  appeUani 

SMenee — in  action  upon  —  OorUraet — Btferonoe —  derieal  error  ofrtfwoe — 

Plsading —  umupported  count  in  complaint. 

On  Febmaiy  10,  R.,  the  owner  of  a  fann,  made  a  written  contract  with  defend- 
ant by  which  he  eold  defendant  a  certain  qoantitj  of  timber  standing  on 
the  farm,  to  be  cnt  within  specified  limits.  On  March  16,  while  defendant 
was  cutting,  R.  agreed,  verbally,  to  sell  the  farm  to  plaintiff  subject  to  the 
right  of  defendant  to  cut  and  remove  the  timber.  On  April  1,  the  deed  was 
delivered  and  R.  assigned  to  plaintiff  all  claims  which  should  arise  by  reason 
of  defendant  cutting  more  than  the  specified  quantity  of  timber.  In  an 
action  to  recover  for  the  excess  of  timber  cut  by  defendant  the  complaint 
contained  a  count  for  damages  for  an  unlawful  entry  and  cutting  and  carrying 
away  the  timber.  Held,  (1)  that  as  the  complaint  was  sufilciently  sustained 
by  the  testimony  a  nonsuit  was  not  authorised  on  the  ground  that  a  cause  of 
action  being  otherwise  set  forth  in  the  complaint,  it  also  contained  an  allega- 
tion suited  to  an  action  «b  delicto;  (3)  that  a  finding  of  the  referee  that  the 
excess  of  timber  was  cut  and  carried  away  between  April  15  and  80, 
whereas  these  acts  were  done  between  March  15  and  80,  was  no  ground  for 
reversing  a  judgme'nt  in  favor  of  plaintiff,  the  error  appearing  to  be  clerical ; 
(8)  that  it  was  proper  to  exclude  evidence  that  at  the  time  the  contract 
between  R.  and  defendant  was  made,  it  was  talked  between  them  that 
defendant  might  cut  more  than  the  amount  specified  in  the  written  contract ; 
and  (4)  that  it  was  proper  to  admit  evidence  to  show  that  plaintiff  bad  given 
defendant  notice  not  to  cut  more  than  the  specified  quantity  of  timber, 
although  plaintiff  had  not,  at  the  time  of  giving  notic^  received  his  deed. 

Appbal  by  defendant  from  a  judgment  in  JhTor  of  plaintiff 
entered  on  report  of  a  referee. 

The  action  was  brought  by  Myndert  B.  Yeeder  against  William 
Oooley,  for  catting  and  carrying  away  timber  from,  a  farm  of  land 
in  Chenango  county^  which^  prior  to  the  Ist  of  April,  1869,  was 
owned  by  one  Perry  Sogers,  and  on  that  day  was  conyeyed  to  the 
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plaiutiff.  On  the  10th  of  Febrnary^  1869^  Rogers  made  a  contract 
with  the  defendant  by  which  he  sold  him  100>000  feet  of  hemlock 
timber,  at  $6  per  thousand^  to  be  cat  near  a  certain  line  which  was 
designated.  On  the  15th  of  March,  while  the  defendant  was  cut- 
ting, Rogers  agreed  verbally  to  sell  the  farm  to  the  plaintiff,  and 
on  the  1st  of  April  the  deed  was  delivered.  The  sale  was  made 
subject  to  the  right  of  the  defendant  to  cut  and  remove  the  100,000 
feet,  and  it  was  agreed  that  the  plaintiff,  in  the  event  of  the 
defendant  cutting  more,  was  to  have  the  benefit  of  it,  and  Rogers 
assigned  all  claims  and  demands  for  the  same  to  the  plaintiff, 
which  assignment  bears  date  April  1,  1869.  The  complaint  con- 
tained two  counts,  the  second  of  which  claimed  to  recover  damages 
for  an  unlawful  entry  and  cutting  and  carrying  away  the  timber. 
The  cause  was  referred  and  the  referee  found,  among  other  things, 
that  the  defendant  cut  down  and  carried  away  37,345  feet  of  timber 
in  excess  of  100,000  feet,  and  the  plaintiff  was  entitled  to  recover 
1336.10,  with  interest,  amounting  to  $404.06,  besides  costs. 
Exceptions  were  taken  to  the  referee's  report  and  the  several 
rulings  made  upon  the  trial  A  judgment  was  entered  and  the 
defendant  appealed. 

Newton  £  TilUon,  for  appellant.  The  complaint  shows  an  action 
founded  in  tort,  which  was  not  proven.  People  v.  CarperUer,  46 
Barb.  619;  Zin  v.  BUterman,  2  Abb.  N.  S.  261;  Boss  v.  MaiA&r, 
51  N.  Y.  108;  Waiter  v.  BenneU,  16  id.  260,  254;  Bansom  v. 
Wetmore,  39  Barb.  104.  Plaintiff  had  no  rights  in  the  farm 
previous  to  the  giving  of  the  deed,  and  he  had  no  authority 
to  notify  the  defendant  not  to  cut  more  than  the  specified  num* 
ber  of  feet.  2  R.  S.  135,  §§  8,  9;  Dung  v.  Parker,  62  N.  Y. 
494.  By  the  sale  of  the  land  the  tort  was  waived.  1  Bil- 
liard on  Torts,  §§  37,  38;  2  id.,  §  10;  Borst  v.  Baldwin,  30  Barb. 
180;  Briggs  Iron  Co.  v.  North  Adams  Iron  Co,,  12  Cush.  114;  Addison 
on  Torts,  34.  The  contract  to  cut  a  specified  quantity  was  not 
inconsistent  with  the  parol  license  to  cut  more.  Benian  v.  Oreen, 
1  Duer,  382;  Pratt  v.  Ogden,  34  N.  Y.  20;  Parsons  v.  Oimp,  11 
Conn.  525;  3  Abb.  N.  Y.  Dig.,  new  ed.,  94,  sub.  1397.  See  also 
Dubois  V.  Kelly,  10  Barb.  608,  609;  Pierreponi  v.  Barnard,  6  N. 
Y.  279. 

0,  3r,  Hungerford  and   L,    Hotaling,  for  respondent,    as    to 
the  sufficiency  of  the  complaint  cited  Armxtage  v.  Pulver,  37  N. 
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Y.  494;  Jones  v.  Buttery  20  How.  189 ;  N.  Y.  Ice  Go.  v.  N.  W.  Ins. 
Oo.y  23  N.  Y.  357;  Emery  y.  Pease,  20  id.  62;  Wright  v.  Hooker y  10 
id.  51;  8coU  y.  Filkington,  15  Abb.  280 ;  Charnbers  y.  Levris,  11 
id.  210;  Eldridge  v.  Adams,  54  Barb.  417;  HdU  y.  Hall,  38 
How.  97;  ponaughty  v.  Mchols,  42  N.  Y.  83 ;  Marquat  t.  Mar- 
quai,  12  id.  341;  Grave  v.  Spier,  58  Barb.  349. 

Miller,  P.  J.  The  principal  point  nrged  by  the  defendant's 
counsel  against  the  decision  of  the  referee  is,  that  the  action  was 
for  a  tort,  and  as  no  wrongful  taking  or  conversion  of  the  property 
was  shown,  the  referee  was  in  error.  Even  admitting  that  the 
defendant  had  a  right  to  enter  upon  the  lands  of  Rogers  under  the 
license  from  and  contract  with  him,  and  was  originally  lawfuUy 
there,  I  am  of  the  opinion  that  he  was  liable  for  what  he  did  beyond 
the  terms  of  his  contract  under  the  complaint  in  this  action.  The 
first  count  of  the  complaint  avers  that  the  defendant  entered  upon 
the  lands  and  premises,  then  the  property  of.  Rogers,  and  cut  down 
and  carried  away  and  converted  a  large  number  of  trees  there  grow- 
ing, without  the  right  or  consent  of  Rogers,  by  means  whereof  he 
has  sustained  damages,  and  that  the  right  of  action  was  assigned 
to  the  plaintiff.  The  allegation  that  the  defendant  converted  the 
trees  without  the  right  and  consent  of  Rogers,  while  it  may  consti- 
tute part  of  a  cause  of  action  in  tort,  in  connection  with  the 
remaining  portion  of  the  count  referred  to,  may,  I  think,  be  con- 
sidered as  a  statement  of  the  facts  constituting  the  cause  of  action 
without  characterizing  it  as  an  action  sounding  in  tort,  and  while 
the  statement  is  not  as  definite  and  formal  as  it  might  have  been, 
yet,  under  the  liberal  rules  of  pleading  which  are  established  by  the 
Code,  I  cannot  forego  the  conclusion  that,  as  the  proof  warranted 
it,  this  count  may  be  considered  as  amended  to  meet  the  facts 
proved  upon  the  trial,  which,  I  thinks  clearly  established  a  cause 
of  action  against  the  defendant.  As  the  complaint  was  sufficiently 
sustained  by  the  testimony,  it  was  not  enough  to  authorize  a  non- 
suit, that  if  a  cause  of  action  was  otherwise  set  forth  that  it  con- 
tained an  allegation  suited  to  an  action  ex  delietu,  or  that  the 
plaintiff  stated  too  much.  Gonaughty  v.  Nichols,  42  N.  Y.  83. 
The  courts  have  gone  to  a  great  extent  in  sustaining  pleadings  on  a 
trial,  even  although  they  were  extremely  informal  and  defective, 
and  sometimes  contained  averments  which  rendered  it  questionable 
what  form  of  action  was  really  intended.     Espeeially  have  they 
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been  liberal  in  exercising  the  plenary  power  of  amendment  where 
defects  existed  which  could  be  easily  remedied  in  this  manner  with- 
out proving  injurious  to  the  rights  of  parties.  The  motion  for  a 
nonsuit  was  not  made  upon  the  distinct  ground  that  the  action 
sounded  in  tort  and  a  contract  was  proved.  Had  the  defendant  put 
his  finger  upon  any  such  def ect,  if  it  really  existed^  for  aught  that 
appears  an  amendment  may  have  been  made  to  meet  the  difficulty. 
What  could  have  then  been  done  may  now  be  considered  as  done, 
and  therefore  it  cannot  now  fairly  be  claimed  that  while  the  action 
was  for  tort,  the  plaintift  recovered  upon  a  contract^  or  a  different 
cause  of  action. 

If  I  am  right  in  assuming  that  the  action  could  be  sustained 
upon  the  grounds  stated,  then  it  is  not  important  to  consider 
whether  the  selling  of  the  farm  and  the  recognition  in  the  mortgage 
that  the  claim  for  the  excess  of  timber  cut  was  assigned  as  a  debt» 
was  a  waiver  of  an  action  for  a  tort.  And  for  the  same  reason  the 
referee  properly  refused  to  find,  in  accordance  with  the  request  of 
the  defendant's  counsel,  that  Rogers  could  not  and  did  not  assign 
the  debt  and  retain  the  tort,  if  any,  as  it  was  entirely  immaterial, 
and  could  not  affect  the  determination  of  the  whole  case. 

The  finding  of  the  referee,  that  the  defendant  cut  down  and 
carried  away  the  excess  of  timber,  for  which  the  recovery  was  had, 
between  the  15th  and  30th  of  April,  1869,  except  some  drawn  in 
1870,  and  some  left  and  wasted  on  the  field,  was  excepted  to  as  con- 
trary to  the  proof.  It  is  inconsistent  with  the  previous  findings 
that,  on  the  15th  of  March,  1869,  the  plaintiff  notified  and  requested 
the  defendant,  by  informing  his  agent,  who  conveyed  the  informa- 
tion to  the  defendant  in  person,  not  to  take  over  100,000  feet  of 
timber,  and  that  any  excess  beyond  this  belonged  to  and  should  be 
paid  to  the  plaintiff,  and  that  the  defendant,  by  his  agents  and 
servants,  continued  cutting  and  drawing  timber  from  the  farm  ten 
or  twelve  days  after  this,  and  removed  the  excess  for  which  a  recov- 
ery was  had.  It  was  evidently  a  clerical  mistake  in  inserting  April 
instead  of  March,  and,  as  upon  the  whole,  the  referee's  report  can 
be  sustained,  is  no  ground  for  a  new  triaL 

A  careful  examination  of  the  various  requests  made  to  find  facts, 
and  the  refusal  to  do  so  by  the  referee^  discloses  no  error  which  is 
fatal  to  the  judgment  rendered. 

The  evidence  offered  to  prove,  that  at  the  time  the  contract  was 
made  with  Sogers  it  was  talked  between  him  and  the  defendant 
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that  he  might  cut  over  the  100,000  feet,  was  properly  rejected.  It 
was  parol  evidence  to  vary  a  written  contract,  and  inconsistent  with 
the  contract  made,  and  on  no  principle  admissible. 

The  testimony  showing  directions  from  the  plaintiff  to  the  defend- 
ant's foreman  not  to  cut  any  more  timber  than  was  provided  for 
by  the  contract,  and  that  the  foreman  informed  the  defendant  of 
snch  notice  was  entirely  competent  and  properly  received.  The 
plaintiff  at  the  time  had  an  arrangement  or  understanding  with 
Bogers,  which  was  consummated  by  a  conveyance  of  the  farm  on 
the  1st  of  April  following,  by  Bogers  to  him.  He  was  therefore 
interested,  and,  although  at  the  time  he  had  no  conveyance  of  the 
legal  title,  had  a  right  to  direct  as  to  any  cutting  beyond  what  was 
within  the  terms  of  the  contract.  It  was  a  notice  to  the  defend- 
ant from  the  plaintiff,  who  was  to  become  the  owner,  quite  as 
effectual  as  it  it  had  been  given  by  the  owner  himself.  It  is  no 
answer  to  say  that  the  plaintiff  had  no  legal  rights  in  the  land  and 
that  the  refusal  to  obey  his  directions  was  not  therefore,  competent 
evidence ;  for  even  if  the  contract  was  still  incomplete  between  the 
plaintiff  and  Bogers,  the  notice  would,  I  think,  inure  to  the  benefit 
of  the  real  party  in  interest,  and  as  the  plaintiff  subsequently 
became  the  assignee  of  Bogers,  he  was  entitled  to  any  advantage 
which  it  conferred.  If  the  action  could  be  upheld  for  the  wrong- 
ful cutting  and  conversion,  then  it  was  competent  to  show  the 
notice,  and  if  otherwise  it  can  be  maintained,  it  was  evidence 
relating  to  the  transaction,  which  was  clearly  admissible.  It  might 
have  a  bearing  upon  the  amount  of  damages  to  be  recovered, 
and  affect  the  value  of  the  timber  which  was  cut,  without  author- 
ity or  license,  after  the  notice  had  been  given. 

It  was  also  competent  to  prove  by  whose  direction  and  the  man- 
ner in  which  certain  portions  of  the  timber  was  cut,  as  a  part  of 
the  transaction,  if  for  no  other  purppse.  The  assignment  to  the 
plaintiff  covered  and  included  all  claims,  and  the  referee  allowed 
only  damages  for  the  timber  by  the  foot,  ^thout  regard  to  the  man- 
ner in  which  it  was  cut.  The  evidence  therefore  could  not  have 
injured  the  defendant. 

No  other  question  is  raised  which  requires  comment,  and  the 
judgment  must  be  afl^rmed,  with  costs. 

Judgment  affirmed. 

Vol.  IV,  N.  Y.  RBP.-32 
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WiCKES  y.  Adibokdagk  Oompakt^  appellant 

Shidmee — presumption  cfgenuineneis  of  negt/tiaite  bonds. 

On  the  trial  of  an  action  to  reoover  the  interest  on  negotiable  bonds,  the  bonds 
and  coupons  were  read  in  eridence  without  objection.  Judgment  haying 
been  obtained  bj  the  plaintiff,  on  appeal  by  defendant  it  was  objected, 
that  there  was  no  evidence  of  the  identity  of  the  bonds  produced  on  the  trial 
with  those  described  in  the  complaint.  Heid,  (1)  that  possession  of  the 
bonds  was  prima  faeie  evidence  of  plaintiflTs  ownership ;  and  (2)  as  the  plain- 
tiff had  possession,  the  burden  of  proving  that  the  bonds  were  not  genuine 
was  with  the  defense. 

Appeal  by  defendant  from  a  judgment  in  JhTor  of  plaintiff^ 
entered  on  the  report  of  a  referee.  The  action  was  brought  by  Am 
W.  Wickes  against  the  Adirondack  Company,  a  corporation*  The 
opinion  states  the  case. 

I  racy y  Olmstead  &  Tracy  and  A^  Pond,  for  appellant. 

F,  W,  AckUy  and  Irving  Bratvne,  for  respondent. 

Miller,  P.  J.  The  action  was  bronght  to  recover  the  interest  upoo 
two  bonds  of  11,000  each,  payable  to  Thomas  C.  Durunt  or  bearer,  exe- 
cuted by  the  defendant  on  the  Ist  day  of  January,  1864,  for  which 
coupons  were  annexed  payable  semi-annually  on  the  1st  day  of  July 
and  January  in  each  year  until  the  Ist  day  of  January,  1884,  when 
the  principal  became  due.  The  case  was  referred  and  the  referee 
found  in  favor  of  the  plaintiff  for  the  coupons  and  interest  upon 
the  same,  amounting  to  $1,237.25.  The  defendant  duly  excepted 
to  the  findings  of  the  referee,  and  judgment  having  been  entered 
upon  his  report,  the  defendant  appealed. 

The  only  point  made  by  the  defendant  upon  this  appeal  is,  that 
there  was  no  evidence  of  the  identity  of  the  bonds  produced  upon 
the  trial  with  those  described  in  the  complaint.  The  bonds  and 
coupons  were  produced  and  read  in  evidence  upon  the  trial  without 
objection,  and  the  defendant's  counsel  having  withdrawn  from  the 
case  when  the  trial  commenced,  the  question  was  not  raised  by 
motion  for  a  nonsuit  or  otherwise.  The  complaint  alleges  that  the 
plaintiff  was  the  holder  and  owner  of  the  bonds  and  coupons,  which 
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was  denied  by  the  answer,  and  I  think  that  the  possession  of  the 
bonds  and  coupons  was  prima  facie  evidence  of  such  ownership. 
Possession  of  personal  property  is  presumptive  evidence  of  owner- 
ship,  and  this  rule  applies  to  all  personal  property  and  in  respect  to 
negotiable  paper.  1  Oreenl.  Ev.,  §  34;  Fish  v.  8kut,  21  Barb. 
334;  James  v.  Chalmers,  6  N.  Y.  209.  Bonds  of  this  character  are 
negotiable,  and  will  pass  by  delivery.  Conn.  MuL  L.  Ins.  Go.  v. 
C.  C,  <t  C.  B,  R.  Co,y  41  Barb.  9,  22.  It  is  not  necessary  to  go 
further  to  sustain  the  decision  of  the  referee,  but  it  may  be  added 
that  if  the  defendant  desired  to  question  the  genuineness  of  the 
bonds,  as  the  plaintiff  had  possession,  the  burden  of  proving  that 
they  were  not  genuine  was  with  the  defense.  It  is  no  answer  to 
say  that  for  aught  that  appears  some  third  person  may  have  held 
the  genuine  bonds  answering  the  description  of  those  mentioned  in  ' 
the  complaint,  for  every  presumption  is  in  a  contrary  direction. 
The  judgment  was  right  and  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


Williams,  appellant,  v.  Williams. 

FcUie  impriwnmerU — warrant  to  eonflns  lunatic — accenariei  to  arrest, 

A  WEB  arrested  as  a  lunatic  on  a  warrant  issued  hy  two  police  justices  of  the 
city  of  Albany,  upon  the  application  of  B,  and  upon  the  evidence  of  B  and 
another,  physicians  of  Albany  county.  The  warrant  described  the  person  to 
be  arrested  as  A  "  of  Knox/'  and  was  directed  to  the  overseer  of  the  poor 
of  the  city  of  Albany,  or  to  any  policeman  thereof,  and  one  of  the  justices, 
in  writing,  authorized  C,  of  the  town  of  Knox,  a  constable,  to  execute  the 
warrant.  In  an  action  by  A  against  D  and  B  for  false  imprisonment,  held, 
(1)  that  the  warrant  showed  sufficient  on  its  face  to  establish  the  jurisdiction 
of  the  justices  by  whom  it  was  issued,  as  the  statement  in  the  warrant  that 
A  was  of  the  town  ^of  Knox  "  was  a  mere  description  of  the  person,  which 
did  not  contradict  the  fact  that  he  was  in  Albany  when  the  warrant  was 
issued ;  (2)  that  the  iAc^  that  D  made  the  complaint  and  handed  the  warrant 
to  the  officer  would  not  make  him  liable  in  this  action ;  and  (8)  that  the  fact 
that  E  hired  his  team  to  the  constable  and  drove  the  constable  and  A  to  the 
asylum  without  otherwise  participating  in  the  arrest,  did  not  render  him 
liable  in  this  action. 

Appeal  by  plaintiff  from  a  judgment  dismissing  the  complaint. 
The  action  was  brought  by  James  Williams  against  William  Wil- 
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liams  and  James  Armstrong  to  recover  damages  for  false  imprison- 
ment, and  tried  at  the  Albany  circuit  in  1873.  The  plaintiff  was 
arrested  on  a  warrant  issued  by  two  of  the  police  justices  of 
the  city  of  Albany  upon  the  application  of  Barent  P.  Staats,  and 
after  a  full  hearing,  on  the  evidence  of  said  Staats  and  one  Orounse, 
two  respectable  physicians  of  Albany  county,  as  a  lunatic  under  the 
statute.  The  warrant  described  plaintiff  as  '^  James  Annis  Wil- 
liams of  Knox/'  and  was  directed  to  the  overseer  of  the  poor  of  the 
city  of  Albany,  and  to  any  policeman  of  said  city,  etc.,  and  one  of 
said  justices,  in  writing,  authorized  Charles  Oage,  of  the  town  of 
Knox,  to  execute  the  warrant.  It  appeared  upon  the  trial  that  the 
defendant  Williams  made  a  complaint  to  the  justices  that  the 
plaintiff  was  insane,  and  Armstrong,  at  the  request  of  the  consta- 
ble, conveyed  the  officer  and  the  plaintiff  to  the  Albany  oonnty 
lunatic  asylum,  where  the  plaintiff  was  detained  until  discharged 
by  the  physician  there* 

Upon  the  trial  the  warrant  was  offered  in  evidence  and  received^ 
the  plaintiff  having  excepted.  The  defendants'  counsel  moved  to 
dismiss  the  complaint  and  the  motion  was  granted,  to  which  excep- 
tion was  taken. 

Bennett  <6  Hamlm,  for  appellant. 

George  Downing  and  /.  H.  Olute,  for  respondents. 

0 

Miller,  P.  J.  The  judge  was  clearly  right  in  admitting  the 
warrant  as  evidence.  The  warrant  showed  sufficient  upon  its  face 
to  establish  jurisdiction  in  favor  of  the  officers  by  whom  it  was 
issued.  Every  intendment  is  in  favor  of  the  jurisdiction  of  the 
magistrate,  and  the  fact  appearing  that  it  was  issued  in  the  city  of 
Albany  by  magistrates  who  resided  there,  it  is  to  be  presumed  that 
the  lunatic  was  there  at  the  time  the  warrant  was  issued.  It  may 
be  assumed  that  this  proof  was  furnished  and  a  case  made  out 
within  the  statute.  IRS.  634,  §  4;  Laws  1842,  chap.  135,  §  22.  The 
statement  in  the  warrant  that  the  lunatic  was  of  the  town  of  Knox 
was  a  mere  description  of  the  person,  which  did  not  contradict  the 
fact  that  he  was  in  Albany  when  the  warrant  was  issued.  As  every 
presumption  is  in  favor  of  an  officer,  he  would  not  be  bound  to  go 
beyond  the  warrant  when  regular  upon  its  face. 

Nor  was  there  any  error  in  dismissing  the  complaint.    As  to  the 
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defendant  Williams^  he  made  the  complaint,  as  he  had  a  perfect 
right  to  do,  and  this  alone  and  of  itself  would  not  render  him  liable; 
and,  as  was  remarked  by  the  judge  upon  the  trial,  when  the  offer 
was  made  to  prove  that  he  handed  the  warrant  to  the  officer  making 
the  arrest,  that  would  not  change  the  matter,  as  the  warrant  was 
presumably  regular. 

As  to  th^  other  defendant  Armstrong,  he  hired  his  team  to  the 
constable  and  drove  him  and  the  plaintiff  to  the  asylum  without  in 
any  way  aiding  in  the  arrest  or  participating  in  it  actively  or  other- 
wise than  driving  the  team.  He  was  not,  therefore,  a  party  to  the 
arrest,  any  more  than  a  driver  of  a  stage  or  the  conductor  of  a  rail- 
road would  be  for  allowing  a  constable  to  take  his  prisoner  and 
travel  with  him  to  a  place  of  destination. 

As  the  defendants  were  not  liable,  it  is  not  important  to  consider 
whether  the  constable  was  duly  authorized  to  serve  the  warrant.  It 
may  be  remarked  that  no  such  question  was  raised  upon  the  trial  as 
an  objection  to  the  warrant  introduced  or  otherwise.  There  was 
nothing  for  the  jury  to  pass  upon,  and  the  case  was  rightly  disposed 
of  at  the  circuit. 

A  new  trial  must,  therefore,  be  denied  and  the  judgment  affirmed, 

•with  costs. 

Judffmmt  affirmed. 


Hoffman  v.  Babbt. 

Oo8t$  an  appeal — ndes  goMming, 

Defendant  appealed  to  the  general  term  from  an  order  at  special  term  over- 
raling  a  demarrer  to  the  complaint,  with  leave  to  defendant  to  answer  on 
payment  of  costs.  The  general  term  reversed  this  order  with  $10  costs,  and 
the  demurrer  was  sustained,  with  leave  to  plaintiff  to  amend  upon  payment 
of  costs  of  demurrer  and  $10  costs  of  the  appeal.  EM,  that  a  motion  to 
allow  defendant  fall  costs  on  appeal  should  be  denied. 

Rales  governing  costs :  1.  Full  costs  are  given  upon  an  appeal  from  an  order 
or  judgment  sustaining  or  overruling  a  demarrer  to  an  entire  pleading  when 
no  leave  is  granted  to  plead  anew.  2.  Ten  dollars  costs  of  appeal  are  given 
when  the  order  sustains  or  overrules  a  demurrer  to  a  part  only  of  a  pleading. 
8.  The  latter  sum  is  also  given  on  appeal  where  the  order  sustains  or  overrules 
a  demarrer  to  an  entire  pleading,  but  gives  leave  to  plead  anew,  so  long  as 
the  leave  to  plead  is  in  force ;  bat  if  the  time  to  plead  anew  expires  and 
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judgment  is  entered  for  want  of  a  plea,  on  appeal  from  Bach  judgment  fall 
coats  are  allowed.  4.  When  the  order  is  or  beoomee  final,  so  as  to  determine 
the  rights  of  the  parties  in  that  action,  fall  costs  of  appeal  will  be  given 
to  the  prevailing  partj  upon  sach  appeal.  6.  While  the  order  is  interloca- 
tory  and  does  not  determine  the  final  rights  of  the  parties,  it  is  an  order  and 
not  a  judgment,  and  upon  appeal  $10  costs  only  will  be  allowed. 
When,  by  the  order,  liberty  is  given  a  party  to  amend  or  to  demur  over,  the 
court  is  at  lil>erty  to  fix  and  determine  what  costs,  or  the  amoaUt  which 
must  be  paid  as  a  condition ;  and  this  is  so  whether  such  conditions  be 
imposed  by  the  special  term  or  by  the  general  term  on  appeal.  Per 
BOCKSS,  J. 

MoTiON^  by  defendant  to  correct  order  of  general  term  so  as  to 
allow  def endjEint  full  costs  on  appeal  to  this  court.  The  action  was 
brought  by  George  Hoffman  and  another  against  Daniel  Barry. 

The  defendant  demurred  to  the  complaint.  The  demurrer  was 
overruled  at  special  term^  with  leaye  to  defendant  to  answer  on  pay- 
ment of  costs  of  demurrer.  The  defendant  appealed  to  this  court 
from  such  order.  The  order  of  special  term  was  reyersed^  with  tlO 
costs,  and  the  demurrer  sustained,  with  leaye  to  plaintiff  to  amend 
upon  paying  costs  of  the  demurrer,  and  $10  costs  of  appeal. 

A.  ScJwonmaker,  Jr.,  for  plaintiff. 

W.  8.  Kenyan,  for  defendant. 

BoARDMAK,  J.  An  appeal  may  be  tak^n  from  an  order  sustain- 
ing or  oyerruling  a  demurrer  to  an  entire  pleading.  Code,  §  349, 
subd.  2.  When  such  an  order — ^that  is  one  simply  sustaining  or  oyer- 
ruling the  demurrer— is  entered,  it  is  substantially  a  judgment, 
because  thereby  the  successful  party  is  entitled  to  judgment  thereon. 
On  appeal  from  such  an  order,  or,  more  properly,  the  judgment  to 
be  entered  thereon,  the  successful  party  is  entitled  to  full  costs 
under  section  307,  subd.  6. 

But  when  leaye  is  granted  to  amend  a  defectiye  pleading  or  to 
withdraw  demurrer  and  plead,  it  becomes  an  interlocutory  order 
until  the  leave  expires;  and  if  an  appeal  is  taken  from  such  an  order, 
the  costs  to  be  allowed  on  appeal  are  $10  only.  So,  too,  if  the 
demurrer  is  to  be  a  part  of  a  pleading  only,  the  costs  upon  appeal 
from  the  order  entered  thereon  will  be  llO  only.  Cook  v.  Pomeroy, 
10  How.  221 ;  Nolton  v.  Western  R,  R.  Co.,  id.  97 ;  Phipps  v.  Van 
Cott,  4  Abb.  90;  Christy  v.  lAMy,  3  Abb.  N.  S.  423;  Ford  v.  DaM, 
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3  id.  385;  S.  0.,  13  How.  193;  Bernhard  v.  Knapp,ll  Abb.  N. 
8.  342;  Drummond  v.  Husson,  1  Duer,  633;  S.  C,  8  How.  246; 
Ives  V.  Miller,  19  Barb.  196;  Paddock  v.  Springfield  Ins.  Co.,  12 
N.  Y.  691;  i%m«  t.  AspinwaU,  10  Abb.  N.  S,  137;  Barker  v. 
Cfecfe,  60  N.  Y.  689. 

When  the  demurrer  is  to  the  whole  pleading,  and  the  order  gives 
BO  leave  to  plead  over,  it  is  a  final  determination  of  the  rights  of 
the  parties.  That  makes  it  in  substance  a  judgment  under  section 
246,  and  not  an  order  as  defined  in  section  400.  Hence  the  allow- 
ance of  fall  costs  on  appeal  from  such  orders.  Bauman  v.  N.  Y. 
Cent.  R.  R.  Co.,  10  How.  218;  Harris  v.  Hammond,  18  id.  123; 
Hill  v.-  Simpson,  11  Abb.  N*.  S.  343;  Mora  v.  Sun  Mutual  Ins. 
Co.,  13  Abb.  304;  S.  C,  22  How.  60;  Reynolds  v.  Freeman,  4 
Sandl  702;  Dolph  v.  White,  8  How.  276. 

An  order  is  the  decision  of  a  motion;  a  judgment  is  the  decision 
of  a  trial.  Whenever  the  decision,  which  is  the  subject  of  an 
appeal,  is  not  Jinal,  it  is  an  order,  and  the  appeal  will  be  treated  as 
an  appeal  from  an  order  in  all  respects.  Lawrence  v.  Farmers^ 
Loan  and  Trust  Co.,  15  How.  57;  S.  C,  6  Duer,  689. 

There  are  many  other  cases  reported.  In  a  number  of  them  the 
views  herein  expressed  are  not  sustained.  Not  all  the  cases  cited  are 
consistent  with  each  other.  But  I  gather  from  a  careful  exami- 
nation the  following  conclusions  as  fairly  sustained  upon  principle 
and  authority: 

1.  Full  costs  are  given  upon  an  appeal  from  an  order  or  judg- 
ment sustaining  or  overruling  a  demurrer  to  an  entire  pleading 
when  no  leave  is  granted  to  plead  anew. 

2.  Ten  dollars  costs  of  appeal  are  given  when  the  order  sustains 
or  overrules  a  demurrer  to  a  part  only  of  a  pleading. 

3.  The  latter  sum  is  also  given  on  appeal  where  the  order  sustains 
or  overrules  a  demurrer  to  an  entire  pleading,  but  gives  leave  to 
plead  anew,  so  long  as  the  leave  to  plead  is  in  force;  biit  if  the  time 
to  plead  anew  expires,  and  judgment  is  entered  for  want  of  a  plea 
on  appeal  from  such  judgment,  full  costs  are  allowed. 

4  When  the  order  is  or  becomes  final,  so  as  to  determine'  the 
rights  of  the  parties  in  that  action,  full  costs  of  appeal  will  be 
given  to  the  prevailing  party  upon  such  appeal 

5.  While  the  order  is  interlocutory,  and  does  not  determine  the 
final  rights  of  the  parties,  it  is  an  order  and  not  a  judgment,  and 
upon  appeal  $10  costs  only  will  be  allowed. 
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If  these  conclasions  are  correct,  the  motion  of  the  defendant 
should  be  denied,  with  $10  costs  to  plaintiff. 

BocKBS,  J.    When,  by  the  order,  liberty  is  given  a  party  to 

amend  or  to  plead  over,  the  court  is  at  liberty  to  fix  and  determine 

what  costs  or  the  amount  which  must  be  paid  as  a  condition ;  and 

this  is  so,  whether  such  condition  be  imposed  by  the  special  term 

or  by  the  general  term  on  appeal.    With  this  additional  remark  I 

concur  with  my  Bro.  Boabdhak. 

Motion  denied. 


City  OP  Troy  v.  Winters. 

Municipal  corporation  -  ordinance  forbidding  erection  of  wooden  buHdingt — 
consent  of  common  council  in  epedal  case.   Evidence, 

A  city,  paraoant  to  its  charter,  passed  an  ordinance  prescribing  the  limits 
within  which  wooden  buildings  should  not  be  built,  and  the  penalty  for  a 
violation  of  the  ordinance.    Held,  that  the  ordinance  was  valid. 

It  seems  that  the  common  council  of  a  city,  where  an  ordinance  exists  forbid- 
ding the  erection  of  wooden  buildings  within  certain  limits,  cannot  delegate 
to  a  committee  the  power  conferred  by  the  charter  to  give  a  consent  thai  a 
wooden  building  may  be  erected  within  such  limits. 

In  an  action  by  a  city  for  the  violation  of  an  ordinance  forbidding  the  erection 
of  wooden  buildings  within  certain  limits,  the  defendant  claimed  that  he 
had  the  consent  of  the  common  council  to  erect  a  wooden  building.  It 
appeared  that  notice  o^  defendant's  application  for  consent  had  not  been 
published  in  the  manner  required.  Defendant  oiFered  to  show  that  his 
application  had  been  referred  by  the  common  coun.dl  to  a  committee  with 
power.  But  the  consent  given  by  the  committee  was  not  signed  by  all  the 
members  of  the  committee.    Held,  that  the  offer  was  properly  rejected. 

Motion  for  a  new  trial  upon  exceptions  ordered  to  be  heard  in 
the  first  instance  at  general  term.  The  action  was  brought  by  the 
city  of  Troy  against  John  Winters  to  recover  a  penalty  for  an  alleged 
violation  of  an  ordinance  of  the  city  of  Troy,  restraining  the  erection 
of  wooden  buildings  within  certain  limits.  The  opinion  states  the 
case.  The  court  directed  a  verdict  for  plaintiff.  Defendant 
excepted. 

R.  A.  Parmenter,  for  plaintifT. 
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John  H,  Colbtf,  for  defendant,  cited  Mayor  of  Hudson  v.  Thorne, 
7  Paige's  Ch.  261;  DiUon  on  Municipal  Corp.(  2d  ed.),  §§  55,  237; 
Tyler  v.  Oriawold,  2  Green  (KT.  J.),  222 ;  Sharp  y.  Mayor  of  New 
York,  40  Barb.  257 ;  Akin  v.  Blanchard,  32  id.  527. 

BoAKDHAN,  J.  It  is  conceded  that  defendant  erected  a  wooden 
building  within  the  fire  limits  of  the  said  city  of  Troy ;  that  the 
erection  of  wooden  buildings  within  such  limits  was  forbidden  by 
an  ordinance  of  said  city,  at  the  time  of  such  erection,  and  that  the 
penalty  for  the  violation  of  such  ordinance  was  (300.  The  defend- 
ant interposes  defenses  as  follows : 

1st.  That  the  city  had  no  right  or  authority  to  pass  such  ordi- 
nances; and,  2d.  That  he  had  lawful  authority  from  said  city  to 
build  such  dwelling-house.  The  authority  to  pass  such  ordinances 
and  to  impose  the  penalty  is  conferred  by  the  charter  of  the  city. 
Laws  of  1816,  chap.  35,  §§  2,  15,  amended  in  Laws  of  1834,  chap. 
296,  §§  11,  12,  13,  and  Laws  of  1870,  chap.  598,  tit.  3,  §  3. 

Municipal  corporations  derive  their  powers  from  their  charters. 
They  can  exercise  no  authority  beyond  that  expressly  given  or 
necessarily  implied  from  the  act  of  incorporation.  •  But  no  doubt 
can  exist  in  this  case.  The  legislature  -has  plainly  and  in  express 
woi  do  given  the  plaintiff  the  power  to  control  the  construction  of 
buildings  as  to  materials,  to  prescribe  the  limits  within  which 
wooden  buildings  shall  not  be  built,  and  to  prescribe  the  penalty, 
not  exceeding  $500,  for  a  violation  of  any  ordinance.  The  case  of 
Mayor  of  Hudson  v.  Thome,  7  Paige,  261,  is  not  an  authority  in  point 
for  two  reasons,  first,  because  the  charter  of  the  city  of  Hudson  did  not 
give  the  city  the  power  to  restrict  the  erection  of  wooden  buildings 
within  the  city,  and,  secondly,  because  what  was  said  in  that  respect 
by  the  chanceUor  was  obiter.  The  case  was  decided  upon  the  ground 
that  a  court  of  equity  would  not,  by  injunction,  enforce  the  ordi- 
nances of  a  municipal  corporation,  unless  the  act  sought  to  be 
restrained  was  a  nuisance.  Then  it  would  be  restrained  because  it 
was  a  nuisance,  and  not  because  it  was  a  violation  of  a  city  ordi- 
nance. We  conclude,  therefore,  that  the  city  had  the  right  to  pass 
and  enforce  the  ordinance  in  question. 

No  evidence  was  given  of  any  consent  by  the  common  council  of 

the  city  to  build  the  house  of  defendant.     All  the .  evidence  that 

could  have  any  tendency  to  prove  such  consent  was  rejected.    If  it 

was  not  error  to  reject  such  evidence,  or  if  such  evidence  being 
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admitted  would  not  show  or  tend  to  show  the  neoessary  consent,  the 
recovery  of  the  plaintiff  was  correct.  All  that  the  defendant 
attempted  to  prove  was  a  reference  of  his  application  to  the  proper 
comQiittee  with  power.  The  minutes  of  the  common  council  show 
a  reference  to  such  committee,  but  it  does  not  thereby  appeax  that 
the  committee  had  any  power  in  the  matter,  except  that  ordinarily 
possessed  to  examine  and  report.  These  minutes  had  been  exam- 
ined and  approved  at  a  later  meeting  of  the  board.  So  they  maybe 
presumed  to  be  correct  and  to  express  correctly  the  action  of  the 
board.  In  that  event,  no  authority  was  ever  given  the  defendant. 
The  committee  certainly  could  not  give  such  authority  in  the 
absence  of  any  delegated  power.  Nor  could  a  powpr  be  given  to  the 
committee  in  excess  of  the  power  possessed  by  the  common  counciL 
The  power  attempted  to  be  proved  did  not  conform  to  the  require- 
ments of  the  ordinances  of  the  city.  By  such  ordinances  no  appli- 
cation could  be  entertained  unless  notice  of  such  application  and 
of  the  time  of  making  it  had  been  published  in  two  or  more  issues 
of  a  daily  paper  in  said  city.  This  had  not  been  done.  The  com- 
mon council  could  not  give  the  defendant  the  requisite  authority 
unless  three-fourths  of  all  the  members  concurred.  It  was  not 
shown  or  offered  to  be  shown  that  such  a  number  was  present  or 
concurred  in  any  action  taken  on  defendant's  application. 

-Besides,  if  power  were  given  to  the  committee,  it  was  a  power  to 
be  exercised  by  the  committee  jointly  and  not  severally.  So  far  as 
appears,  there  was  no  meeting  of  the  committee  to  take  action  in 
this  matter,  nor  does  it  appear  that  the  two  who  signed  were 
together  when  they  signed  the  consent,  or  that  the  third  member 
had  notice  of  any  meeting  or  had  an  opportvnity  to  be  present.  It 
is  a  familiar  rule  that  when  an  authority  is  given  to  several  to  do 
an  act  requiring  discretion  and  judgment,  aU  must  meet  and  consult 
together  or  notice  must  have  been  given  of  the  meeting  to  such  sa 
were  absent  to  make  their  action  valid.  Again,  the  common  coun- 
cil was  the  plaintiff's  agent.  It  could  not'  delegate  to  a  committee 
or  to  third  persons  the  trust  and  duty  imposed  by  law  upon  itself. 
.  Whether  the  defendant  should  be  permitted  to  build  his  house  of 
wood  within  the  fire  limits  involved  the  exercise  of  discretion  and 
judgment.  The  rights  of  others  and  the  safety  of  other  property 
were  to  be  considered,  and  if  necessary,  protected.  That  discretion 
and  judicial  action  had  been  committed  by  the  legislature  to  the 
common  council  as  the  agent  of  the  city.     The  common  counci] 
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could  not  divest  itself  of  the  responsibility  and  clothe  another 
with  it.  OrineU  y.  Buchanan,  1  Daly,  538,  and  cases  cited;  2 
Kent's  Com.  633;  Commercial  Bank  t.  Norton,  1  Hill,  601. 

It  results  from  the  foregoing  remarks,  that  if  all  the  evidence 
offered  by  the  defendant  had  been  admitted,  no  defense  to  this 
action  would  have  been  established.  It  is  not  therefore  necessary 
to  consider  whether  the  evidence  offered  was  admissible.  Follow- 
ing the  same  line  of  reasoning,  it  would  seem  that  the  evidence  was 
properly  rejected,  and  was  not  admissible  for  any  purpose. 

The  motion  for  a  new  trial  must  therefore  be  denied  and  judg- 
ment ordered  for  the  plaintiff  upon  the  verdict,  with  costs. 

Ordered  accordingly. 


Mabsh,  appellant,  v.  Gilbert. 

Agency — liability  of  prindpcU  to  third  persons  —  tehen  eontract  terminates-^ 
materials  f»imtshed  to  one  person  on  credit  of  another. 

In  April,  defendanta  employed  B.  to  repair  their  dock,  thej  agreeing  to  f omlBh 
tbe  materials.  Defendants  told  plaintiflSs,  lumber  dealers  in  a  neighboring 
village,  if  they  would  furnish  the  lumber  for  the  dock  defendants  would 
pay  them  for  it.  B.  was  to  get  the  lumber  from  plaintifis,  and  he  accordingly 
ordered  quantities  from  time  to  time  until  May  25.  It  appeared,  however, 
that  B.  had  completed  the  repairs  on  the  dock  before  May  1,  on  which  date 
defendants  had  made  a  new  contract  with  B.  to  build  a  new  dock,  B.  agreeing 
to  furnish  the  materials,  and  a  large  part  of  the  lumber  which  B.  obtained  of 
plaintiffs  was  used  on  the  new  dock.  Defendants  did  not  know  that  B.  was 
getting  lumber  for  the  new  dock  on  their  account,  and  plaintifis  did  not 
know  the  use  which  B.  was  making  of  the  lumber.  Defendants  having  paid 
B.  in  full  for  building  the  new  dock  refused  to  pay  plaintiffs  for  the  lumber 
ordered  after  the  old  dock  was  repaired.  Hdd,  that  defendants  were  liable 
for  the  whole  value  of  the  lumber.  B.  was  defendants'  agent  to  buy  on 
credit,  without  a  fixed  limit  as  to  quantity,  and  he  acted  within  the  scope  of 
his  apparent  authority.  And  the  lumber  having  been  used  in  building 
defendants'  docks,  and  B.  having  died  insolvent,  pending  suit,  defendants 
ought  to  be  responsible,  both  parties  being  innocent.  "^ 

Apfbal  by  plaintiffs  from  a  judgment  entered  on  the  report  of  a 
referee.  .  The  action  was  brought  by  Milo  Marsh  and  George  M. 
Wiswall  against  Uri  Gilbert,  Walter  R  Bush  and  others  to  recover 
the  amount  of  a  bill  for  timber  alleged  to  have  been  sold  and  deliv- 
ered by  plaintifb  to  defendants.     The  opinion  states  the  facts. 
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Flagg  <&  Neary  and  J?.  A,  Parnienter,  for  appellants,  cited  North 
River  Bank  y.  Aymar^  3  Hill,  262;  Farmers^  Bank  v.  Butch.  <&  Drov, 
Bank,  14  N.  Y.  631,  632  ;  Griswold  y.  Havm,  25  id.  599  ;  Exchange 
Bank  y.  Monieathy  26  id,  605 ;  President,  etc.,  y,  Comen,  37  id. 
320-322 ;  Dunlop's  Paley  on  Agency,  161,  §  2. 

Tawnsends  <&  Browne,  for  respondents. 

BoABDMAS^,  J.  About  April  1,  1872,  defendants  employed  one 
Beaolac  to  repair  their  dock  on  Green  Island,  near  Troy,  and  defend- 
ants were  to  famish  the  materials  therefor.  Beaalac  called  upon 
plaintiffs,  who  are  lumber  dealers  at  West  Troy,  to  buy  the  nec^- 
sary  lumber  for  the  defendants.  The  plaintiffs  haying  no  confi- 
dence in  Beaulac,  who  was  unworthy  of  credit,  went  to  see  defend- 
ants and  told  them  what  Beaulac  wanted  and  had  ordered  on  their 
account.  Mr.  Qilbert,  one  of  defendants,  replied  they  (defendants) 
were  going  to  build  a  dock  or  to  repair  a  dock.  Beaulac  had  agre^ 
to  do  the  work,  and  if  plaintiffs  would  furnish  the  timber  the 
defendants  would  pay  them  for  it.  Plaintiffs  said,  "  We  will  charge 
the  lumber  to  you"  (defendants),  and  Gilbert  said,  "All  right *» 
In  fact,  the  contract  between  defendants  and  Beaulac  at  that  time 
was  for  the  repair  of  a  dock,  but  the  referee's  findings,  like  the 
eyidence,  are  contradictory. 

In  pursuance  of  such  understanding,  Beaulac,  by  the  25th  of  May, 
1872,  had  ordered  lumber  and  timber  for  docking  of  the  plaintiffs 
to  the  yalue  of  $552.13,  which  had  been  deliyered  upon  defendants' 
premises.  The  repairs  of  the  dock  were  completed  on  the  13th  of 
April,  and  all  of  the  timber  that  was  used  for  such  repairs  was  deliy- 
ered before  that  date,  and  was  for  the  yalue  of  $48.37.  On  the  1st 
of  May,  Beaulac  made  a  new  contract  with  defendants  to  build  about 
three  hundred  feet  of  new  dock,  and  furnish  the  materials.  That 
work  was  completed  about  the  25th  of  May,  and  in  such  new  dock 
much  of  the  lumber  ordered  by  Beaulac  of  plaintiffs  was  used. 

From  the  Ist  of  April  to  the  25th  of  May,  neither  plaintiffs  nor 
defendants  had  any  knowledge  or  suspicion  that  Beaulac  was  getting 
lumber  of  plaintiffs  on  defendants'  account  and  credit,  without  right 
or  authority.  Defendants  had  done  nothing  to  adyise  plaintififs  of 
the  termination  of  Beaulac's  authority,  and  plaintiffs  had  done 
nothing  to  ascertain  the  use  which  was  being  made  by  Beaulac  of 
the  lumber  got  of  them  and  deliyered  upon  defendants'  premises. 
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On  or  about  the  25th  of  May,  Beaulac  called  upon  plaintiffs  for  a 
bill  for  defendants.  The  bill  was  made  out  and  taken  away.  After- 
ward, at  Beaulac's  request,  the  account  was  made  out  in  two  bills, 
one  including  only  the  $48.37,  and  the  other  the  remainder  of  the 
account,  but  no  reason  for  such  request  was  assigned. 

When  plaintiffs  and  defendants  met  to  settle  the  account,  each 
party,  for  the  first  time,  discovered  that  Beaulac  had  acted  fraud- 
ulently and  without  authority  in  continuing  to  get  lumber  of  plain- 
tiffs on  defendants'  account  after  April  13.  The  defendants,  how- 
ever, had  paid  Beaulac  in  full  for  building  the  new  dock  and  were 
not  owing  him  any  thing ;  they,  therefore,  declined  to  pay  any  thing 
beyond  the  $48.37. 

Plaintiffs  brought  action  for  the  whole  account.  Upon  the  trial  the 
referee  found  for  plaintiffs  only  the  above  sum  of  $48. 37.  As  defend- 
ants had  made  an  offer  to  allow  judgment  for  $51,  judgment  for 
such  first  sum,  with  interest  and  costs,  before  defendants'  offer  was 
given  for  the  plaintiffs,  and  the  defendants  had  judgment  for  their 
costs  after  the  date  of  such  offer. 

The  whole  case  shows  that  the  parties  were  innocent  of  any 
design  to  do  wrong.  The  whole  mischief  arises  from  the  wrongful 
acts  of  Beaulac  in  continuing  to  purchase  lumber  and  timber  of  the 
plaintiff  upon  defendant's  credit  after  the  repairs  of  the  dock  were 
finished  and  while  building  defendants'  new  dock.  But  Beaulac 
has  in  the  meantime  died  insolvent.  Now,  as  between  these  inno- 
cent parties,  who  shall  suffer  the  loss  arising  from  Beaulac's  unwar- 
ranted conduct? 

If  the  act  of  Beaulac's  was  within  the  terms  of  his  authority,  the 
defendants  would  be  liable.  If  he  had  an  apparent  right  during 
the  months  of  April  and  May  to  buy  docking  timber  of  plaintiffs 
upon  the  credit  of  defendants,  such  authority  became  real,  though 
in  excess  of  what  was  intended  to  be  given.  It  was  not  incumbent 
upon  the  plaintiffs  to  inquire  into  the  existence  of  facts  outside 
their  own  knowledge,  and  peculiarly  within  the  knowledge  of  the 
agent  and  his  principal.  The  principal  is  bound  by  the  acts  of  his 
agent,  within  the  apparent  scope  of  his  authority.  When  the 
defendants  authorized  Beaulac  to  buy  upon  their  credit  so  much 
timber  as  he  should  want  for  a  specific  purpose,  they  made  him 
their  agent  to  determine  the  amount  of  lumber  needed.  It  did  not 
impose  upon  the  plaintiffs  the  necessity  of  watching  the  timber  to 
see  that  it  went  to  that  use  or  to  inform  themselves  when  the  pur- 
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*  pose  was  accomplished.  JV.  Y.  &  N,  H.  R.  S.  Co,  v.  Schuyler,  34 
N.  Y.  30,  49,  53;  2  Kent's  ConL  621  and  note  (6);  North  River  Bh. 
V.  Aymar,  3  Hill,  262.  This  case  was  reversed  in  the  court  of 
errors,  but  has  repeatedly  been  adopted  and  reaffirmed  by  the  court 
of  appeals  as  good  law.  F,£  M.  Bank  y.  B.  <6  D,  Bank,  14  N. 
Y.  623 ;  S.  C,  16  id.  126 ;  JETayes  t.  People,  25  id.  695 ;  Exchange 
Bank  v.  Monteath,  26  id.  606;  M.  8,  Bank  v.  Oiiy  of  Rochester, 
37  id.  370,  ete. ;  PresH  of  Westfield  Bank  y.  Cornen,  id.  320 ;  Story 
on  Sales,  §  70. 

In  the  case  of  North  River  Bank  y.  Aymar,  Judge  Cowen"  says: 
"  Whenever  the  very  act  of  the  agent  '*  (in  this  case  the  buying 
lumber  of  plaintiffs  on  the  defendants'  account)  ''is  authorized  by 
the  terms  of  the  power  —  that  is,  whenever,  by  comparing  the  act 
done  by  the  agent  with  the  words  of  the  power,  the  act  is  in  itself 
warranted  by  the  terms  used  —  such  act  is  binding  on  the  constitu- 
ent as  to  all  persons  dealing  in  good  faith  with  the  agent.  Such 
persons  are  not  bound  to  inquire  into  facts  aliunde.  The  apparent 
authority  is  the  real  authority." 

Evidently  the  authority  given  in  this  case  was  to  buy  lumber  on 
credit  of  defendants.  Whether  it  was  to  repair  or  build  a  dock  was 
of  no  consequence  upon  the  question  of  credit.  No  known  or  ascer- 
tainable limit  was  fixed  as  to  amount.  None  could  be  fixed  until 
the  work  was  well  in  progress.  It  was  understood  that  Beaulac 
was  to  order  the  timber  and  do  the  work.  He  only  knew  how  much 
to  order.  The  plaintiffs  had  no  knowledge  or  means  of  knowing 
how  much  would  be  wanted.  It  was,  therefore,  clear  they  could 
not  fix  any  limit.  Neither  could  the  defendants,  except  through 
Beaulac,  determine  that  fact.  It  was,  therefore,  an  apparent  neces- 
sity that  Beaulac  should  be  authorized  j;o  order  any  quantity  he 
deemed  necessary.  He  was  then  defendants'  agent  to  buy  on  credit 
without  limit  as  to  quantity.  In  iio  doing  he  acted  within  the 
scope  of  his  authority,  and  the  defendants  were  bound  by  his  acta 
There  is  nothing  in  the  finding  of  the  referee  or  in  the  evidence 
seriously  conflicting  with  such  a  determination. 

Upon  another  familiar  rule  defendant  ought  to  be  held  responsi- 
ble. Of  these  innocent  parties  one  must  suffer  this  loss.  He  or 
they  should  suffer  who  has  put  it  in  the  power  of  Beaulac  to  do 
this  injury.  The  plaintiffs  have  sold  the  lumber  on  the  order  of 
Beaulac.  They  delivered  the  lumber  on  defendants'  premises.  It 
wiis  used  in  building  or  repairing  defendante'  docks.    The  orders 
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for  and  delivery  of  lumber  were  continuous  ftom  April  3d  to  May 
25tli,  Nothing  occurred  to  create  a  doubt  or  excite  a  suspicion  of 
Beaulac.  On  the  contrary,  the  defendants  knew  when  Beaulac  fin- 
ished the  first  job  and  settled  with  him  for  his  labor.  They  knew 
that  other  docking  timber  was  being  delivered  upon  their  premises. 
They  knew  or  might  naturally  suppose  that  plaintiffs  could  not  tell 
when  Beaulac's  agency  ceased,  or  when  his  requirements  for  lumber 
under  the  first  contract  were  filled.  If,  then,  they  desired  to  pro- 
tect themselves,  it  was  their  duty  to  notify  plaintiffs  of  the  termina- 
tion of  Beaulac's  agency.  It  was  negligence  upon  their  part  to 
leave  Beaulac  in  possession  of  the  power  to  do  this  injury.  It  was 
all  the  more  so  since  they  knew  Beaulac  was  unworthy  of  credit, 
and  that  plaintiffs  were  only  dealing  with  him  on  defendants' 
credit 

By  such  negligence,  as  well  as  by  express  authority,  the  defend- 
ants have  enabled  Beaulac  to  obtain  the  property  involved  in  this 
action.  If  you  concede  for  the  moment  that  Beaulac  acted  in 
excess  of  hfis  authority,  though  within  the  general  scope  of  his 
employment,  the  defendants  would  be  responsible  to  the  plaintiffs, 
provided  they  acted  in  good  faith  and  in  the  honest  belief  of  his 
authority.  Clark  v.  Metrop,  Bank,  3  Duer,  241,  248;  Smith  v. 
Empire  Ins.  Co.,  26  Barb.  497 ;  JSanford  v.  Handy,  23  Wend.  260,  268. 

Beaulac  was  defendants'  agent  and  in  their  employ.  They  gave 
and  intended  to  give  him  authority  to  buy  the  kind  of  property  in 
suit,  upon  their  credit,  of  plaintiffs.  No  actual  limitation  of  the 
amount  of  such  purchases  was  made  known  to  plaintiffs.  In  no 
respect  were  they  cautioned  as  to  their  reliance  upon  Beaulac's 
orders.  The  defendants  agreed  to  be  responsible  for  the  lumber 
bought  by  Beaulac.  They  were  told  it  would  be  charged  to  them, 
and  assented  thereto.  In  the  absence  of  any  restriction,  why  had 
not  the  plaintiffs  a  right  to  suppose  the  defendant  would  notify 
them  of  the  termination  of  the  authority?  Was  not  such  the 
defendants'  duty,  if  they  would  avoid  responsibility  for  Beaulac's 
conduct?  How  was  it  plaintiffs'  duty  to  watch  defendants'  agent, 
whom  the  defendants  had  put  in  power,  and  whose  trustworthiness 
they  had  indorsed  by  their  order  to  let  him  have  what  he  wanted? 
Good  faith  and  justice  seem  to  me  to  require  that  the  defendants, 
under  the  circumstances,  should  be  held  responsible  for  the  whole 
Jebt  contracted  by  Beaulac  with  the  plaintiffs. 

Believing  that  the  learned  referee  fell  into  an  error  in  rejecting 
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that  portion. of  the  account  which  accmed  after  the  13th  of  April, 
1872^  I  thifik  the  judgment  should  be  reversed  and  a  new  trial 
granted^  costs  to  abide  the  event. 

Judgment  reversed,  and  new  trial  granted. 


WiLBS  V.  New  York  Central  and  Hudson  Eivbr  Eailroad 

Company,  appellant. 

Demwrroffe — c&nstruetian  of  contract — delay  in  unloading  canal  hoot — ^ehat 

constitutes  a  "  day" 

Plaintiff  contracted  to  transport  coal  by  canal  from  W.  to  S.,  consigned  to 
defendant,  the  consignee,  "  to  have  three  fall  working  or  week  days  after 
boat  arrives  at  their  dock,  in  which  to  discharge  cargo,  and  to  pay  master  for 
any  time  (exclusive  of  Sundays)  boat  is  detained  for  discharging  after  the 
expiration  of  said  three  days,  $10  per  day,  and  at  the  same  rate  for 
portions  of  days.'*  Plaintiff  arrived  at.  S.,  near  defendant's^ock,  and  in- 
formed defendant  that  he  was  ready  to  unload.  He  was  told  to  lie  still 
until  they  called  him,  and  was  detained  eight  days  and  eight  hours  on 
account  of  other  boats  ahead  of  his  discharging  at  the  same  dock.  In  an 
action  for  the  excess  of  five  days  and  eight  hoars  beyond  the  three  working 
days  the  defense  was  that  plaintiff^s  boat  did  not  *'arrive  at  defendant's  do^," 
within  the  meaning  of  the  contract,  until  the  day  it  was  unloaded,  fftid, 
that  plaintiff  having  arrived  in  the  immediate  vicinity  of  the  dock  and 
offered  to  deliver  the  cargo,  his  contract  was  performed,  and  defendant 
was  liable  for  any  detention  after  the  lapse  of  three  days.  In  estimating 
the  damages  for  the  detention,  twenty-four  hoars  should  be  reckoned  a 
"  day  "  instead  of  ten  hoars. 

Appeal  by  defendant  from  a  judgment  in  f^vor  of  plaintiff. 
The  action  was  brought  by  Elijah  Wiles  against  the  New  York 
Central  and  Hudson  Eiver  Railroad  Company,  to  recover  damages  for 
the  detention  in  unloading  plaintiff's  canal  boat  at  defendant's 
dock.  The  opinion  states  the  facts.  The  judge  before  whom  the 
case  was  tried  ordered  a  verdict  for  plaintiff. 

8.  W.  Jackson,  for  appellant,  cited  Abbott  on  Shipping,  304; 
Read  v.  D.  S  E.  G.  Co.,  49  N.  Y.  652;  Sipperly  v.  Stewart,  50 
Barb.  68;  Wheeler  v.  Newbould,  5  Duer,  29;  Dawson  v.  JSittie,  4 
Hill,  108;  Weber  v.  Kingsland,  8  Bosw.  415. 


2).  8.  Morrel,  for  respondent. 
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BoABDMAN,  J.  The  plaintiff  loaded  at  Watkins,  N.  Y.,  with  a 
cargo  of  coal  to  be  transported  by  canal  to  Schenectady,  N.  Y., 
consigned  to  the  defendant.  In  the  bill  of  lading  were  the  follow- 
ing conditions,  to  wit:  the  consignees  were  ''to  have  three  full 
working  or  week  days  after  the  boat  arrives  at  their  dock,  in  which 
to  discharge  cargo,  and  to  pay  master  for  any  time  (exclusive  of 
Sundays)  boat  is  detained  for  discharging  after  the  expiration  of 
said  three  days,  110  per  day,  and  at  the  same  rate  for  portions 
of  days."  Plaintiff  arrived  at  Schenectady  near  the  defendant's 
place  for  unloading  on  the  morning  of  August  1st,  1873,  and  took 
his  bill  of  lading  to  defendant's  office  and  told  defendant  he  was 
ready  to  unload  at  any  time.  He  was  told  to  lie  still  until  they 
called  him.  He  remained  at  that  place  until  the  11th  day  of 
August,  when,  by  the  direction  of  defendant,  he  moved  up  to 
defendant's  dock  and  was  unloaded.  The  plaintiff  was  detained 
awaiting  an  opportunity  to  unload  eight  days  and  eight  hours. 
Such  delay  was  caused  by  the  number  of  boats  ahead  of  plaintiff's, 
seeking  to  discharge  their  cargoes  upon  the  same  dock.  He  was 
compelled  to  await  his  turn.  When  that  came  he  went  up  to  the 
company's  dock  and  was  discharged  in  a  single  day.  The  action  was 
brought  for  the  five  days  and  eight  hours  demurrage  or  detention 
beyond  the  three  working  days.  The  only  defense  interposed  is 
that  plaintiff's  boat  did  not  arrive  at  defendant's  dock  until  the  day 
it  was  unloaded,  within  the  meaning  of  the  contract. 

The  defendant's  construction  of  this  contract  ought  not  to  pre- 
vail. It  should  be  construed  according  to  its  true  spirit  and  intent. 
By  the  contract  the  defendant  had  three  working  days  to  discharge 
the  cargo  after  its  arrival  at  the  dock.  One  day  only  was  neces- 
sary. The  other  two  days  were  doubtless  stipulated  to  cover  con- 
tingent delays.  If  the  cargo  was  not  discharged  within  the  three 
days  the  defendant  agreed  to  pay  demurrage  at  the  rate  of  110  per 
day.  The  plain  object  of  the  parties  was  to  provide  compensation 
for  unreasonable  detention,  and  it  was  agreed  that  a  delay  beyond 
three  days  after  a  tender  of  cargo  to  defendant  would  be  unreason- 
able. The  plaintiff  having  arrived  in  the  immediate  vicinity  of 
defendant's  dock,  and  offered  to  deliver  the  cargo,  his  contract  was 
performed.  The  defendant  was  bound  to  receive  the  cargo  within 
a  reasonable  time  (by  agreement  three  days).  Clendaniel  v.  Tuck- 
erman,  17  Barb.  184.  By  directing  plaintiff  to  lie  still  until  called 
for,  defendant  waived  the  necessity  of  an  arrival  at  the  dock.  The 
Vol.  IV,  N.  T.  Rep.  — 84 
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contract  wbb,  therefore,  in-substanoe  mud  e£kct  performed  bj  pbdn- 
tiff  on  the  morning  of  Angnst  1.  From  thsA  time  it  became  the 
defendant's  datj  to  leeeiye  the  boat  at  its  dock  and  discharge  its 
cargo.  In  the  absence  of  a  contract,  damages  in  the  nature  of 
demnrrage  may  be  recorered  for  nnreasonable  detention.  Morse  t. 
Pemni,  3  Abb.  Ct  of  Ap.  321.  But  when,  as  in  this  case,  the  parties 
by  their  contract  hare  made  a  law  nnto  themselyes,  the  courts  may 
jnstly  hold  them  to  it  In  Randall  t.  Lynch,  12  East,  179,  where 
it  was  coYenanted  that  forty  days  should  be  allowed  for  unloading, 
etc.,  it  was  held  by  the  court  an  implied  corenant  was  raised  not 
to  detain  the  ship  more  than  forty  days,  and  a  recorery  was  had  for 
such  detention.  The  same  cas6  and  Ctms  t.  Beard,  26  N.  Y.  85, 
are  authority  for  saying  that  no  excuse  can  arail  defendant  for  a 
delay  beyond  three  days,  without  compensation.  It  is  only  where 
there  is  no  express  agreement  about  demurrage  that  the  qu^ion  of 
reasonable  time  can  be  determined  by  a  jury,  and  excuses  for  delay 
be  received  in  evidence  in  that  respect. 

For  the  reasons  assigned,  this  court  is  satisfied  no  defense  to  the 
action  was  established.  The  learned  judge  reiy  properly  ordered  a 
yerdict  for  the  plaintiff.  But  in  estimating  eight  hours  as  eight- 
tenths  of  a  day,  we  tl\ink  the  court  erred.  There  is  nothing  in  the 
bill  of  lading  or  in  the  evidence  warranting  such  a  restricted  mean- 
ing to  the  word  "  day. "  It  should  have  been  eight-twenty-fourths  of 
a  day,  or  $3.33,  and  the  judgment  should  be  reduced  to  $53.33,  for 
which  sum  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Slocum  v.  Ekglish,  appellant 

Administrator — sale  of  real  estate  for  paymetU  of  debts  of  intestate — when  wid, 

3.  died  intestate  in  1846,  seized  of  certain  real  estate,  and  in  tlie  same  jear 
administrators  were  appointed.  Afterward  these  administrators  were 
removed  and  others  appointed.  In  April,  1832,  a  creditor  of  the  estate,  upon 
application  to  the  surrogate,  obtained  an  order  to  show  cause  why  the  admin- 
istrators should  not  be  required  to  mortgage,  lease  or  sell  the  real  estate  for 
the  payment  of  debts.  Tliis  order  was  served  and  a  further  order  obtained 
for  all  persons  to  appear,  etc.,  on  May  81, 1852.  No  proof  of  service  was 
made,  and  no  further  proceedings  were  had  under  this  order.  On  Septem- 
ber 2,  the  surrogate  revoked  the  letters  to  one  of  the  administrators,  which 


SEPTEMBER  TERM,  1874.  £6' 


Slocum  ▼.  English. 


left  his  asBociate  sole  ndtninistrator,  who,  in  March,  1853,  applied  to  sell  the 
Teal  estate,  obtained  the  necessary  order,  and  conveyed  to  the  person  under 
whom  defendants  obtained  title.  No  recital  of  previous  proceedings  were 
made  in  the  administrator's  application  or  in  the  order.  No  inventory  was 
filed  previous  to  the  application.  Jn  an  action  of  ejectment  brought  by  an 
heir  of  the  intestate,  Tield,  that  the  administrator's  sale  was  void  and  defend- 
ants had  no  valid  title.  The  administrator's  proceeding  could  not  be  consid- 
ered a  continuation  of  the  creditor's  proceeding.  The  statute  (2  R.  S.  100,  §  1) 
requires  that  the  sale,  if  applied  for  by  an  administrator,  shall  be  applied 
for  within  three  years  after  letters  are  first  taken  out  by  himself  or  his  pre- 
decessor. 
The  fact  thatmo  inventory  had  been  filed  prior  to  the  administrator's  petition 
was  also  a  jurisdictional  defect. 

• 

Appeal  from  judgment  rendered  upon  a  trial  at  the  Saratoga 
county  circuit,  in  June,  1873,  before  Mr.  Justice  Bockes,  without 
a  jury. 

The  action  was  ejectment,  brought  by  Ellen  R.  Slocum  against 
Richard  English  and  Calyin  English,  and  the  question  to  be  deter- 
mined was  the  yalidity  of  certain  proceedings  had  before  the  surro- 
gate of  Saratoga  county  for  the  sale  of  the  real  estate  of  an  intes- 
tate for  the  payment  of  debts,  by  virtue  of  which  the  defendants 
claimed  title. 

The  plaintiff  showed  title  as  one  of  the  heirs  at  law  of  Harvey 
Granger,  deceased,  who  died  August  1,  1846,  seized  in  fee  of  the 
premises  in  question.  It  appeared  that  letters  of  administration 
were  granted  on  the  2d  of  September,  1846  ;  that  the  administra- 
tors were  removed  and  other  administrators  were  appointed  de  bonis 
non  of  said  estate ;  that,  on  the  2d  of  April,  1852,  a  creditor  of 
the  estate,  upon  application  to  the  surrogate,  obtained  an  order  to 
show  cause  why  the  administrators  should  not  be  required  to  mort- 
gage, lease  or  sell  the  real  estate  for  the  payment  of  debts.  This 
order  was  served  and  a  further  order  obtained  for  all  persons  to 
appear,  etc.,  on  the  31st  of  May,  1862.  No  proof  of  service  was 
made  and  no  further  proceedings  had  under  this  order.  On 
the  2d  of  September,  1852,  the  surrogate  revoked  letters  to  John 
Granger,  which  left  his  associate,  Dillingham,  sole  administrator. 
On  the  3d  of  March,  1853,  the  administrator  applied  to  sell  the  real 
estate,  obtained  the  necessary  order  and  conveyed  to  one  under 
whom  the  defendants  obtained  title.  The  judge  found  in  favor  of 
the  plaintiff.  The  defendants  excepted,  and  judgment  having  been 
entered,  appealed. 
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J,  B.  Sherman  and  Paul  F.  Cooper^  i(xt  appellantfi. 
Sacket  &  Smith  and  E.  F,  Bullard,  for  respondent. 

MiLLBB,  P.  J.  It  is  quite  plain,  I  think,  that  the  sale  by  the 
administrator  of  the  premises  in  controyeray  was  void  because  the 
petition  was  not  filed  within  three  years,  as  required  by  the  statute, 
after  the  granting  of  letters  of  administration,  and  that  no  title  was 
acquired  under  the  deed  executed  by  him  to  the  purchaser  at  the 
sale.  2  B.  S.  100,  g  1.  The  defendants'  counsel  seeks  to  ayoid 
the  effect  of  the  statute  cited  by  insisting  that  the  petition  by  the 
administrator  was  but  a  continuation  of  the  proceedings  which  had 
been  preyiously  instituted  on  behalf  of  a  creditor,  and  not  an  origi- 
nal or  new  application  within  the  provision  of  the  statute  cited. 

It  appears  that  a  petition  was  presented  by  a  creditor  for  an  order 
to  show  cause  why  the  administrators  should  not  mortgage,  sell  or 
lease  the  real  estate  of  the  deceased  for  the  payment  of  debts,  and 
an  order  to  show  cause  made  returnable  on  a  day  named.  Upon  the 
return  day  the  surrogate  made  an  order  declaring  that  no  cause  had 
been  shown,  and  directing  all  persons  interested  i;o  appear  at  a 
future  day  to  show  cause,  etc.  There  was  no  proof  that  said  order 
was  ever  served,  and  no  proceeding  or  adjournment  was  had,  or 
further  proceedings  on  said  petition.  Subsequently  the  administra- 
tor filed  a  petition,  and  an  order  to  show  cause  was  made  and  a  sale 
directed  to  be  made,  which  took  place,  and  an  order  was  made  for 
the  distribution  of  the  proceeds.  ISo  reference  is  made  in  any  por- 
tion of  the  proceedings  to  the  previous  proceedings  by  the  creditor, 
and  the  record  shows  that  it  was  a  separate  and  distinct  application, 
in  no  way  connected  with  and  entirely  independent  of  that  which 
had  previously  been  instituted  by  the  creditor. 

The  proceeding  by  a  creditor  to  compel  an  administrator  to  sell 
the  real  estate  of  the  intestate  is  entirely  different  and  distinct,  and 
is  not  perfected  until  the  order  for  a  sale  is  made,  which  should 
fuUy  recite  all  that  has  been  done  and  show  that  the  creditor  was 
the  moving  party  throughout.  Laws  1837,  chap.  460,  §  72; 
amended.  Laws  1843,  chap.  172;  1847,  chap.  298;  1873,  chap.  211. 
No  petition  is  required  from  the  administrator,  and  if  he  makes  and 
presents  one  independent  of  the  proceedings  had,  and  without 
reference  to  what  has  already  been  done,  it  cannot  be  considered 
as  a  part  of  the  old  proceeding.    It  is,  perhaps,  sufficient  to  say  in 
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this  case  that  the  administrator  did  not  by  his  petition  in  any  way 
act  as  if  the  proceeding  was  a  part  of  what  had  already  been  done. 
He,  as  well  as  the  surrogate,  regarded  it  as  new  and.  distinct 
throughout,  and  there  is  no  rule  of  law  which  could  make  a  con- 
nection between  the  two,  as  none  such  exists.  The  old  proceeding 
was  ended  and  a  new  one  commenced,  and  no  attempt  was  made 
to  conduct  the  latter  otherwise  than  as  an  original  proceeding.  Even 
although  the  statute  may  haye  intended  that  the  administrator  step 
in  after  the  creditor  had  commenced,  it  appears  that  this  was  not 
done.  As  no  recitals  of  preyious  proceedings  were  made  in  the' 
petition  or  the  orders,  it  is  not  necessary  to  consider  what  effect  they 
might  have  had  if  they  had  been  inserted.  It  is  enough  that  the 
papers  show-  an  independent  proceeding  by  the  administrator  to 
establish  that  it  had  nothing  to  do  with  any  other,  and  I  think  no 
presumption  can  be  indulged  in  f aTor  of  their  validity,  as  the  case 
stands.  Nor  does  chapter  82  of  the  act  of  1850  aid  the  defendants. 
It  is  not  a  mere  irregularity,  or  omission,  or  defect  in  the  papers 
which  invalidates  the  proceedings,  but  a  jurisdictional  defect  which 
strikes  at  its  foundation.  It  is  a  failure  to  institute  the  proceedings 
within  the  time  required  by  law,  which  is  apparent  upon  their  face 
and  in  direct  violation  of  the  statute. 

The  counsel  for  the  defendant  insists  that  the  sale  was  valid 
within  the  meaning  of  the  statute.  The  statute  provides  that  after 
the  executors  or  administrators  '^  shall  have  made  and  filed  an 
inventory  according  to  law,'*  ♦  ♦  ♦  "they  may  at  any  time 
within  three  years  after  the  granting  of  their  letters,"  etc.,  apply 
for  authority  to  mortgage,  etc.,  and  it  is  claimed  that  this  refers  to 
the  time  when  the  last  letters  were  granted  and  not  to  the  first.  In 
this  case  the  first  administrators  were  removed  and  others  appointed, 
and  hence  it  is  contended  that  as  they  applied  within  the  three 
years  it  was  in  season.  I  am  inclined  .to  think  that  this  position 
cannot  be  upheld.  The  evident  intention  of  the  statute  was,  that 
the  sale  should  be  applied  for  within  three  years  after  executors  or 
administrators  had  taken  out  letters,  and  to  compel  them  or  their 
successors  to  institute  the  proceeding  within  this  period  so  that  the 
estate  might  be  closed  up,  and  the  title  to  real  estate  acquired  from 
heirs  at  law  or  by  devise  might  not  be  disturbed  after  the  time 
pfovided  for.  If  it  were  otherwise,  then  the  time  might  be  extended 
beyond  reasonable  limits  by  the  death  or  removal  of  executors  or 
adininistrators  and  the  appointment  of  others  in  their  places.    The 
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words  '^  their  letters  testamentary  or  of  administration  "  have  refer- 
ence, I  think,  then  to  such  letters  as  may  be  first  issued,  and  are 
not  designed  to  refer  to  the  individual  executors  or  administrators 
who  may  succeed  those  who  Are  first  appointed.  The  statute  means 
all  executors  or  administrators  who  niay  take  upon  themselyes  in 
the  first  instance  the  duties  of  these  ofiices  as  a  preliminary  step  to 
closing  up  an  estate,  and  when  another  is  appointed  in  iiie  place 
of  one  who  is  deceased,  or  has  been  remoTed,  he  takes  the  place  of 
his  predecessor  with  the  estate  and  all  proceedings  remaining  the 
same  as  if  he  had  been  originally  appointed*  It  may  also  be 
observed  that  it  would  be  inconsistent  with  the  object  of  the  statute 
to  allow  every  new  executor  or  administrator  three  years  further 
and  additional  time  to  make  an  application  for  the  sale  of  real 
estate,  when  a  creditor  can  do  so  at  any  time  after  an  accounting 
has  been  had. 

The  fact  that*  no  inventory  had  been  filed  prior  to  the  filing  of 
the  petition  is  also,  I  think,  a  jurisdictional  defect,  and  sufficiently 
appears  from  the  proceedings. 

As  I  find  no  error  upon  the  trial,  I  am  of  the  opinion  that  the 
judgment  at  the  circuit  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


HiLTOK  V.  Bender. 

TUle — in/oalid  OMeument  9ale  sufficient  to  nutain  HUe  hy  adoeree  poasenon— 
ioKen  tenant  Tnay  ncquire  ctgainsi  landlord  —  agent  acquiring  in  fraud  of 
principal, 

• 

Defendant  claimed  title  under  a  deed  given  upon  an  assessment  sale  to  her 
grantor.  Held,  that  even  though  such  deed  and  sale  were  withont  anthoritj 
they  were  sufficient  to  render  effectual  adyerse  poesesBion  commenced  there- 
under. 

The  fact  that  defendant's  grantor  was  tenant  of  the  owner  at  the  time  of  the 
assessment  sale  held  not  to  preclude  him  from  acquiring  title  under  such 
sale.  A  tenant  may  protect  his  posaession  against  his  landlord  by  showing 
that  the  title  of  the  latter  has  expired  or  been  extinguished.  Held,  also, 
that  even  if  such  grantor  was  acting  as  the  owner's  agent  at  the  time  of  the 
sale,  the  title  acquired  by  him  could  not  be  impeached  in  the  hands  of  a  bona 
fide  purchaser  for  value. 


SEPTEMBER  TERM,  1874  £71 

Hilton  v.  Bender. 

MonoN  for  a  new  trial  upon  a  case,  and  exceptions  ordered 
to  be  heard  in  the  first  instance  at  the  general  term.  The 
action  was  brought  in  Albany  county  by  Richard  Hilton  against 
Christopher  W.  Bender  and  Maria  Bender,  his  wife,  and  four  oth- 
ers, to  recover  the  undivided  one-half  of  a  piece  of  land  situated  in 
the  city  of  Albany.  It  was  claimed  upon  the  part  of  the  plaintiff 
that  one  James  Hilton  was,  in  1836,  seized  of  the  premises  men- 
tioned ;  that  he  made  a  last  will,  devising  all  his  real  estate  to  the 
plaintiff  and  one  Robert  Hilton  and  wife,  in  common  ;  that  after 
testator's  death,  in  1839,  the  defendant,  Maria  Bender,  acquired 
the  interest  devised  to  Robert  Hilton  and  wife,  and  became  a  ten- 
unt'in  common  with  plaintiff.  The  defendants  claimed  the  entire 
title  to  be  in  the  defendant  Maria  Bender,  upon  the  ground  of 
adverse  possession  for  the  period  of  thirty-five  years  and  upwards 
by  said  Maria  and  her  grantor,  John  Hilton,  who  purchased  the 
premises  at  an  assessment  sale  in  1836.  Such  other  facts  as  are 
material  are  noticed  in  the  opinion. 

Marcu8  T.  ffun,  for  plaintiff. 

W,  S.  Paddock  and  Amasa  J.  Parker,  for  defendants. 

BocKES,  J.  It  may  perhaps  be  questionable  whether  title  to  the 
premises  was  shown  in  plaintiff's  testator,  James  Hilton.  "No  deed 
to  him  was  produced,  nor  was  he  in  possession  claiming  title  at  th^ 
time  of  his  decease.  He  was  shown  to  have  been  in  possession 
several  years  prior  to  his  deat^,  claiming  to  own  the  premises,  and 
exercising  acts  of  ownership  over  them.  But  he  was  out  of  posses- 
sion at  the  time  of  his  death,  the  premises  then  being  occupied  by 
John  Hilton,  who,  however,  claimed  as  his  tenant,  and  had  made 
substantial  and  valuable  improvements  on  the  lot.  The  admission 
df  tenancy  by  John,  as  proved,  made  no  disclosure  of  its  conditions 
or  of  the  duration  of  the  tenancy. 

But  without  determining  this  point,  the  evidence  established,  as 
I  think,  an  adverse  possession  by  Mrs.  Bender,  and  her  predeces- 
sors in  occupation,  which  barred  the  plaintiff's  claim.  In  March, 
1836,  John  Hilton,  from  whom  Mrs.  Bender  claimed  title  through 
mesne  conveyances,  obtained  a  deed  of  the  premises,  purporting  to 
give  him  title  for  one  thousand  years,  under  an  assessment  sale. 
This  was  prior  to  the  date  of  the  will  even,  and  a  considerable 
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period  prior  to  the  decease  of  the  plaintiff's  testator.  FoUowing 
this  to  the  time  of  the  trial,  a  period  of  oyer  thirty-five  years,  the 
premises  were  occupied  by  persons  claiming  to  hold  and  holding 
under  that  title.  It  appears  that  John  Hilton,  the  purchaser  on 
the  assessment  sale  and  grantee  in  that  deed,  which  was  duly 
acknowledged  and  was  recorded  in  1838,  held  under  it  until  1852, 
when  he  conveyed  to  Barent  P.  Staats,  and  Stephen  Paddock,  Jr., 
who,  in  1858,  conveyed  to  William  S.  Paddock,  and  he  conveyed 
to  the  defendant,  Mrs.  Bender.  Here  then  was  an  adverse 
holding  of  over  thirty-five  years  prior  to  the  commencement  of  the 
action.  Twenty  years  were  sufficient  to  bar  the  right  of  entry 
made  on  the  true  title.  But  it  is  said,  the  assessment  sale  and 
deed  were  without  authority  of  law  and  void.  It  was  not  necessaiy 
that  the  adverse  possession,  in  order  to  be  effectual,  should  com- 
mence under  a  valid  deed.  It  was  held  in  Finlay  v.  Cook,  54  Barb. 
9,  that  a  comptroller's  deed,  even  though  that  officer  had  no  authority 
to  sell,  was  a  sufficient  foundation  for  an  adverse  possession.  It  is 
there  said,  the  "  deed  was  fair  upon  its  face.  It  contained  no  evi- 
dence of  a  want  of  authority  by  the  comptroller  to  execute  it.  As 
it  purported  to  be  executed  under  an  authority,  it  gave  color  of 
title  to  the  grantee^  although  the  pretended  authority  recited  upon 
its  face  did  not  in  fact  exist ; "  and  it  is  added  that  possession  and 
claim  under  such  deed  by  the  grantee  and  those  claiming  under 
him,  were  presumed  to  have  been  in  good  faith,  and  ther^ore 
adverse  to  the  title  of  the  former  owner,  ^^and  if  continued  for  the 
period  of  twenty  years,  ripened  into  a  perfect  title."  Jacksoriv. 
Newton,  18  Johns.  355  ;  Northrop  v.  WTight,  7  Hill,  476  ;  Burham 
V.  Van  Zandt,  7  Barb.  101 ;  Overing  v.  RussM,  32  id.  263.  Now 
it  seems  that  John  Hilton's  possession  and  claim  of  title,  under 
the  assessment  sale,  was  hostile  to  that  under  which  the  plaintiff 
claims  from  the  time  he  received  his  deed.  His  hostile  attitude 
in  regard  to  the  title  was  notorious;  certainly  his  claim  of  title  and 
holding  under  this  deed  was  known  to  those  interested  to  defeat  it 
from  about  the  time  of  the  testator's  death,  as  one  witness  states 
that  when  the  will  was  read,  ^^  he  stepped  forward  and  presented 
this  deed ;  it  was  common  talk  in  the  family,"  and  the  premises 
continued  thereafter  to  be  held  adversely  to  the  time  of  the  trial. 

But  it  is  urged  that  John  Hilton,  being  tenant,  could  not  acquire 
hostile  title  against  his  landlord.  The  answer  to  this  is  that  the 
hostile  title  originated  with  the  purchase  on  the  assessment  sale. 
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It  was  not  the  buying  in  by  the  tenant  of  an  existing  outstanding 
title.  The  sale,  if  valid,  originated  a  new  title,  which  superseded 
the  preyious  one,  and  on  its  consummation  by  deed,  a  hostile  right 
sprung  into  existence.  Such  right  a  tenant  may  acquire,  and  it 
may  be  interposed  by  him  against  the  landlord's  qlaim.  A  tenant 
may  protect  his  possession  against  his  landlord  by  showing  that  the 
title  of  the  latter  has  expired  or  been  extinguished.  As  was  said 
in  Jackson  v.  Rowland,  6  Wend.  666-671,  "A  tenant  cannot  dis- 
pute the  title  of  the  landlord,  so  long  as  it  remains  as  it  was  at  the 
time  the  tenancy  commenced,  but  he  may  show  that  the  title  under 
which  he  entered  has  expired,  or  has  been  extinguished.^'  Nor 
would  it  help  the  plaintiff's  case  if  he  had  established  the  fact 
(which  I  think  he  failed  to  do)  that  John  Hilton  obtained  his  title 
while  agent  of  the  testator  in  regard  to  the  premises.  Even  if  such 
title  and  all  benefits  and  advantages  growing  out  of  it  could  have 
been  claimed  by  the  latter,  and  could  have  been  obtained  by  him  or 
by  his  devisees  by  proceedings  in  equity,  no  steps  were  ever  taken 
having  that  object  in  view ;  and  the  property  passed  under  con- 
veyance, for  aught  that  appears  to  the  contrary,  to  bona  fide  holders. 
Under  such  circumstances  a  bona  fide  purchaser  for  a  valuable  con- 
sideration would  take  the  property  free  from  any  claim  of  the  testa- 
tor, and  of  all  persons  claiming  under  him. 

It  is  further  insisted  that  Mrs.  Bender's  holding  was  that  of  a 
co-tenant  with  the  plaintiff,  and  therefore  that  she  could  not 
acquire  title  as  against  the  latter.  But  Mrs.  Bender  did  not  enter 
as  co-tenant.  She  entered  as  purchaser  under  hostile  title  of  over 
twenty-five  years'  standing,  and  asserted  her  right  to  possession 
thereunder,  never  claiming  as  co-tenant  with  the  plaintiff  or 
acknowledging  any  right  in  him,  or  claim  by  him  to  the  property. 

Thus  it  seems,  that  all  the  elements  of  an  adverse  holding 
existed  in  this  case,  with  a  pei-fect  right  on  the  pEtrt  of  the  defend- 
ants to  insist  upon  it  as  a  defense.  Here  was  an  actual  and  unin- 
terrupted possession  under  claim  and  color  of  title  for  a  period  of 
over  thirty-five  years.  This  was  sufficient  to  bar  the  plaintiff's 
right  of  entry,  and  must  be  held  to  afford  a  perfect  answer  to  the 
action. 

I  am  quite  of  the  opinion  also  that  the  assessment  deed  was 
effectual  as  a  muniment  of  title.    As  an  ancient  deed  it  answered 
the  requirements  of  a  valid  conveyance  of  the  premises  embraced  in 
it.    It  was  in  due  form,  and  purported  to  have  been  executed  pur 
Vol.  IV,  N.  T.  Ebp.—  35 
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Buant  to  lawful  authority;  and  there  had  been  an  undisturbed 
possession  nnder  it  for  over  a  third  of  a  oentory.  So  of  itself  it 
furnished  presumptive  evidence  of  the  truth  of  its  recitals. 
1  GreenL  Ev.,  §§  20,  21 ;  Inhab,  of  Stochbridge  v.  Inhab.  of  Weri 
Stockbridge,  14  Mass.  257;  Doe  v.  Oampbdl,  10  Johns.  475;  Jackson 
\:  BusseU,  4  Wend.  543  ;  Wheeler  v.  BiUings,  38  N.  Y.  264;  Cow. 
ft  Hill's  Notes,  note,  311,  882.  But  this  point  need  not  be  deter- 
mined. I  am  of  the  opinion  that  the  case  was  properly  disposed  of 
on  the  point  above  considered. 
Motion  for  new  trial  is  denied  and  judgment  ordered  for  the 

defendants,  with  costs. 

Motion  denied. 


MoBSS,  appellant,  v.  Gleabok. 

Poflrtnerihip — dealings  between  partners — iubetitiUUm  of  partner — UtAUUy  cf 

mthdrawing  partner, 

M.  B.  and  G.,  who  were  copartners,  made  their  firm  note  on  demand  and  irana- 
f erred  it  for  valae.  Afterward  G.  retired  from  the  firm  and  with  the  consent 
of  M.  and  R.,  B.  was  sabstitated  as  partner  in  his  place  and  assnmed  all  his 
debts  and  liabilities,  and  the  note  was  entered  on  the  books  of  the  new  firm 
as  an  indebtedness.  After  this  as  payment  of  the  purchase  price  of  property 
sold,  by  M.  to  R.,  M.  received  the  note  from  R.  M.  afterward  transferred 
the  note  to  his  son  who  brought  action  thereupon.  J30/(2,that  as  between  M. 
R.  and  G.,  G.  was,  after  the  substitution  of  B.  as  partner,  liable  upon  the 
note  only  as  surety ;  that  the  receipt  of  the  note  for  value  by  M.  operated  as 
a  payment  of  the  same,  and  the  liability  of  the  surety  ceased,  and  that  the 
subsequent  transfer  to  M/s  son  did  not  revive  the  note  as  against  the  firm 
or  R. 

Appeal  from  a  judgment  in  favor  of  defendant  entered  upon 
the  report  of  a  referee,  and  also  appeal  from  an  order  granting 
an  extra  allowance  of  costs.  The  action  was  brought  in  Greene 
county  by  Foster  Morss  against  Soman  H.  Gleason  to  recover  the 
amount  of  a  note,  reading  as  follows  : 

"  $9,814.17.    For  value  received  we  promise  to  pay  the  executors 

and  executrix  of  Colba  Seed,  deceased,  or  bearer,  nine  thousand 

eight  hundred  and  fourteen  dollars  and  seventeen  cents,  with 

interest.     Gilboa,  January  2,  1865. 

"  Morss,  Rbbd  ft  Oo.*' 
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The  firm  of  Moras,  Beed  ft  Oo.  consisted  at  that  time  of  Burton 
G.  MorsSy  Lnman  Beed  and  Boman  H.  Gleason,  and  the  note  was 
giyen  for  moneys  borrowed  by  the  firm  of  the  estate  of  Colba  Beed. 
The  firm  continued  in  business  without  change  of  members  until 
October  25,  1867,  when  Oleason,  with  the  consent  of  the  other 
members,  sold  his  interest  in  the  personal  property  of  the  firm  aUd 
in  the  real  estate  used  in  their  business,  to  one  John  A.  G.  Barker. 
The  incoming  partner  assumed  all  the  liabilities  of  Barker,  and 
Barker  withdrew  entirely  from  the  finn.  The  firm  continued 
business  under  the  same  firm  name,  and  in  a  subsequent  statement 
of  debts  and  credits  upon  the  books  of  such  firm  this  note  was 
treated  as  a  debt  due. 

In  March,  1^67,  Gleason  agreed  to  purchase  of  Burton  G.  Morss 
an  interest  in  real  estate  in  Otsego  and  Delaware  counties.  In 
1869,  and  after  Barker  had  ceased  to  be  a  member  of  the  firm,  his 
interest  haying  been  sold  by  a  receiver  to  Burton  G.  Morss,  Moras 
agreed  to  take  in  payment  of  the  property  Gleason  had  agreed  to 
purchase,  the  note  mentioned  which  had  come  into  the  possession 
of  Gleason's  wife,  and  Gleason  obtained  and  transferred  the  note  to 
said  Burton  G.  Morss,  and  it  was  accepted  as  agreed.  After  this 
Burton  G.  transferred  the  note  to  his  son,  Foster  Morss,  who 
commenced  this  action  thereupon.  Burton  G.  Morss  and  Luman ' 
Beed  were  named  in  the  summons  and  complaint  as  defendants, 
but  seryice  was  made  upon  Gleason  alone. 

F.  J.  FUch  and  Amasa  J.  Parker,  for  appellant,  cited  upon  the 
question  of  Gleason's  liability.  Sage  y.  ChoOar,  21  Barb.  698 ;  Stoiy 
on  Part.,  §§  858,  869,  97,  326 ;  Ex  parte  Muffin,  6  Ves.  119  ;  Smith 
V.  Lasher,  5  Cow.  688 ;  Sherwood  y.  Barton,  36  Barb.  284 ;  Par- 
sons on  Part.  424,  437  (2d  ed.) ;  Russett  y.  Austin,  1  Paige,  192 ; 
Champnetf  y.  Coope,  32  N.  Y.  543,  549 ;  Bascom  y.  Smith,  34  id. 
820 ;  Bralar  y.  Mayor,  19  0.  B.  (N.  S.)  76. 

A.  M.  Osbom,  for  respondent. 

BooKES,  J.  The  referee  correctly  held  that  the  defendant  had 
the  afl&rmatiye  under  the  pleadings.  The  answer  contained  no 
general  denial,  nor  was  there  any  specific  denial  of  any  material 
aDegation  of  the  complaint.  The  making,  delivery  and  transfer  of 
Che  note  stood  admitted  in  the  pleadings.    Those  facts  being 
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admitted,  the  denial  of  indebtedness  or  liability  by  the  defendant 
was  but  a  denial  of  a  conclusion  of  law,  and  tendered  no  issue  at 
fact  for  trial.  Bdson  v.  DiUaye,  8  How.  273;  BusseU  v.  Clapp,  7 
Barb.  482.  True,  there  was  a  denial  that  plaintiff  was  the  real 
party  in  interest ;  this,  however,  amounted  to  nothing  {BeniUy  v, 
JoneSy  4  How.  202;  Russell  y.  Clapp,  7  Barb.  482;  Seeley  y.  EngeHj 
17  id.  530 ;  Hoxie  y.  Oreene,  37  How.  97),  except  as  it  was 
accompanied  with  the  ayerment  that  the  transfer  to  the  plain- 
tiff was  fraudulent,  and  that  B.  G.  Morss,  one  of  the  defend- 
ants, was  the  real  party  for  whose  benefit  and  under  whose 
direction  the  action  was  prosecuted,  which  was  matter  of  defense 
to  be  established  by  proof.  The  affirmatiye  of  this  issue  was  with 
the  defendant,  as  was  the  case  with  all  the  issues  raised  by  the  answer. 
The  afi^rmatiye  on  the  trial  was  properly  given  to  the  defendant 

The  question  presented  on  the  appeal  is  on  the  merits.  It  is 
this:  Whether  the  defendant,  Boman  H.  Gleason,  remained  liable 
on  the  note  in  suit  after  its  transfer  to  Burton  O.  Morss? 

The  note  was  made  by  the  firm  and  in  the  firm  name  of  "  Morss, 
Beed  &  Co.,''  composed  of  Burton  G.  Morss,  Luman  Beed  and 
Boman  H.  Gleason.  While  the  note  was  outstanding  in  the  hands 
of  a  third  party,  Gleason  went  out  of  the  firm  and  John  A.  G. 
Barker  took  his  place  and  assumed  his  liabilities  as  a  member 
thereof,  with  the  consent  of  the  other  parties.  The  change  agreed 
upon  and  accepted  by  all  was  the  introduction  and  substitution  of 
Barker  as  a  member  of  the  firm  in  the  place  of  Gleason,  with  aU 
the  rights  and  all  the  liabilities  of  the  latter  pertaining  to  the  part- 
nership business  and  affairs.  The  other  partners,  Morss  and  Beed, 
accepted  Barker  in  the  place  of  Gleason,  and  the  business  was  there- 
after conducted  by  Morss,  Beed  and  Barker,  the  same  as  it  had 
been  previously  and  in  the  same  firm  name.  Under  this  arrange- 
ment and  substitution  the  note  in  suit  was  to  be  paid  by  the  new 
firm.  Morss  and  Beed  were  originally  liable  on  it,  and  Barker  had 
taken  Gleason's  place  and  assumed  his  obligation  thereon.  The 
new  firm  were  now  obligated  to  pay  the  note.  Gleason's  liability 
to  the  holder  remained  the  same  as  before  the  change  in  the  partner- 
ship; but  as  between  him  and  the  members  of  the  new  firm,  the  latter 
were  primarily  liable,  and  Gleason's  obligation  was  that  of  surety. 
Savage  v.  Putnam,  32  K  T.  501 ;  Thurber  v.  GorMn,  51  Barb.  216; 
Buel  v..  Cole,  54  id.  351.  He  was  surety  for  the  payment  of  the 
debt  for  which  the  members  of  the  new  firm  were  jointly  and 
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indiyidnally  liable.  If  compelled  to  pay  the  note  or  any  part  of  it^ 
he  would  hare  a  right  of  action  against  them  to  be  reimbursed  the 
amount;  the  salne  in  all  respects  as  if  the  note  had  been  made  by 
the  new  firm  as  principal  debtor  and  by  himself  as  surety.  It  was 
on  this  principle  that  Putnam  was  allowed  to  haye  return  of  the 
money  paid  by  him  in  the  case  cited.  Savage  y.  Putnaniy  supra. 
And  it  was  there  said  that  the  liability  of  the  outgoing  partner^  the 
other  associates  haying  accepted  of  his  transfer  in  his  place  and 
steady  was  that  of  surety  only;  and  it  was  added:  '"The  money  he 
was  compelled  to  pay  and  did  pay,  while  holding  that  position  for 
his  prindpab,  he  was  clearly  entitled  to  recoyer  from  them." 
Therefore,  after  the  substitution-  and  acceptance  by  all  parties, 
of  Barker  as  partner  in  the  place  of  Gleason,  the  members  of  the 
new  firm  were  primarily  liable  for  the  debt  eyidenced  by  the  note 
in  suit,  and  Oleason's  position  and  obligation  was  that  of  surety  for 
its  payment  by  them.  While  the  parties  held  this  relation  to  each 
other,  the  note  became  the  property  of  Morss,  who,  as  member  of 
the  new  firm,  was  primarily  liable  for  its  payment.  Now  the  ques- 
tion arises,  could  he,  holding  this  position  of  primary  debtor  on  the 
note,  enforce  it  against  Qleason,  who  was  his  surety  for  its  pay- 
ment ?  Manifestly  he  could  not.  When  the  note  became  the  prop- 
erty of  the  principal  debtor  the  liability  of  the  surety  thereon  ceased. 
So  it  is  entirely  clear  that  Burton  O.  Morss,  being  principal  debtor, 
could  not  haye  maintained  an  action  on  the  note  against  the  defend- 
ant, who,  as  to  him,  held  the  position  of  surety  for  its  payment 
merely.  Nor  did  the  plaintifF,  to  whom  Morss  assumed  to  tnmsf er 
the  note,  hold  any  better  position.  The  note  was  dishonored  when 
transferred,  hence  it  was  subject  to  all  existing  defenses  while  in 
the  hands  of  Morss,  the  former  holder. 

If  the  note  had  been  purchased  by  the  new  firm  with  the  funds 
of  the  firm,  or  had  the  firm  become  the  owner  through  some 
arrangement  with  the  holder,  the  liability  of  the  defendant  Gleason, 
iA  surety  for  the  payment  of  the  debt,  would  thereby  haye  been 
extinguished ;  for  in  that  case  the  debt  itself  would  haye  been 
satisfied  and  extinguished.  The  firm  would  then  haye  done  just 
what  it  was  bound  to  do — satisfied  its  own  debt;  and  the  obli- 
gation of  the  surety  to  the  effect  that  the  firm  should  satisfy  the 
debt  would  haye  been  discharged.  Nor  could  the  obligation  of  the 
imrety  be  renewed  without  his  express  consent  or  a  new  undertake' 
ing  on  his  part    The  case  is  the  same  here  where  satisfaction  of 
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the  debt  was  made  to  the  creditor  by  one  member  of  the  flrai. 
The  debt  was  his  debt.  The  partners  were,  one  and  all^  liable  for 
its  payment.  The  obligation  of  the  surety  was  that  those  liable  on 
the  note^  one  or  all,  should  satisfy  it.  If  satisfied  by  any  one  pri- 
marily bound  to  pay  it,  his  obligation  was  discharged.  Whateyer 
rights  remained  to  Burton  G.  Morss,  after  he  became  the  owner  of 
the  note,  growing  out  of  the  demand,  or  its  purchase  or  payment, 
pertained  to  the  partners  themselres,  to  be  adjusted  on  an  account- 
ing and  settlement  of  the  partnership.  Doubtless  one  member  of 
a  firm  may  become  a  creditor  of  the  firm — certainly  he  may  in  a 
qualified  sense.  He  may  be  compelled  to  satisfy  partnership  debts 
from  his  individual  funds,  and  thus  may  be  said  to  be  a  creditor  of 
the  firm.  He  may  also  voluntarily  buy  in  notes  and  take  assign- 
ments of  claims  against  the  firm  of  which  he  is  a  member ;  but  he 
cannot  take  compulsory  proceedings  thereon  at  law  against  his 
partners ;  nor  can  he  by  any  transfer  of  them  confer  such  rights 
excepting  in  the  case  of  commercial  paper  transferred  before 
maturity  to  bona  fide  purchasers  or  transferees. 

It  is  urged  that  if  the  transfer  of  a  firm-note  to  one  of  the  part- 
ners satisfies  and  discharges  the  debt,  as  a  firm-debt,  then  the  note 
in  this  case  became  satisfied  and  the  debt  was  discharged  on  its 
transfer  by  Mrs.  Gleason  to  R  H.  Gleason ;  and  the  latter  having 
turned  it  out  to  Morss  as  a  valid  note  is  estopped  from  asserting  tiie 
contrary.  In  the  first  place,  perhaps,  it  may  be  answered  that  it 
does  not  distinctly  appear  that  the  note  was  transferred  by  Mi& 
Gleason  to  R  H.  Gleason.  True,  he  got  the  note,  as  the  case 
shows,  and  delivered  it  to  Morss  as  a  payment  on  a  contract  between 
himself  and  Morss ;  but  it  does  not  cleurly  and  explicitly  appear 
but  that  Mrs.  Gleason  consented  to  the  use  of  her  own  note  in  Uie 
way  stated  without  conferring  on  Mr.  Gleason  any  title  to  it  what- 
ever. Bbt  be  this  as  it  may,  the  defense  now  interposed  does  not 
rest  on  the  assertion  that  the  note  was  invalid  when  transferred  to 
Morss.  The  defense- is  that  its  purchase  by  Morss  operated  as  pay- 
ment and  satisfaction  of  it,  because  it  was  his  own  debt,  and  that 
the  defendant's  legal  position  in  regard  to  it  was  that  of  snrety 
merely.  The  case  presents  no  ground  of  estoppel  as  regards  the 
defense  interposed. 

After  careful  consideration  of  the  case  I  am  of  the  opinion  that 
the  judgment  directed  by  the  referee  is  right  and  should  be 
affirmed. 
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An  extra  allowance  of  t350,  for  costs,  was  made  in  this  case  in 
&Tor  of  the  defendant ;  and  from  the  order  giving  such  additidhal 
sum  an  appeal  has  been  taken.  The  case  is,  as  it  seems  to  me,  a 
very  proper  one  for  an  additional  allowance ;  nor  is  the  amount 
giyen  by  the  order  unreasonable.  The  case  may  well  be  considered 
both  difficult  and  extraordinary  within  the  provision  of  the  section 
of  the  Code  under  which  allowances  are  authorized  to  be  made. 
The  order  appealed  from  should  be  affirmed,  with  $10  costs.    . 

Judgment  and  order  affirmed. 


SiooKHAM,  appellant,  y.  Allabd. 

Ohattd  mortgage^  rejUing  original  mortgage. 

The  holder  of  a  chattel  mortgage  to  secure  a  continuance  of  its  yalidltj,  after 
the  expiration  of  a  year,  refiled  the  original  with  the  statement  required  by 
statute  indorsed  thereon.  Rdd,  a  compliance  with  the  requirement  of  the 
statute  (Laws  of  1883,  ohap.  339,  g  8)  that  <'  a  true  copy  "  be  again  filed. 

Appeal  from  a  judgment  in  favor  of  defendants  entered  upon  the 
report  of  a  referee.  The  action  was  brought  in  Onondaga  county 
by  De  Forest  Stockham  against  Eriel  D.  Allard  and  Jarvis  Burton 
to  recover  the  possession  of  a  mare  which  had  been  taken  from  the 
possession  of  plaintiff  by  defendant  Allard,  and  by  him  sold  to  the 
defendant  Burton.  The  mare  was  taken  and  sold  by  Allard  under 
a  chattel  mortgage  executed  by  a  former  owner  of  such  mare  to  one 
Ellis,  who,  for  value,  assigned  the  same  to  Allard.  The  only  ques- 
tion arising  on  the  trial  was  as  to  whether  this  mortgage  was  prop- 
erly kept  renewed  as  against  subsequent  mortgagees  and  purchasers. 
The  mortgage  mentioned  was  executed  September  12,  1868,  and 
tiie  original  mortgage  was  filed  in  the  proper  town  clerk's  office 
September  29, 1868.  On  the.4th  of  September,  1869,  Ellis  indorsed 
upon  such  original  mortgage  a  statement  of  the  amount  due  thereon, 
and  that  that  gum  was  the  amount  of  his  interest  therein,  and  refiled 
such  original.  The  town  clerk  then  indorsed  upon  the  mortgage 
ft  statement  that  it  was  filed  September  6, 1869.  In  a  similar  man- 
ner an  indorsement  and  refiling  was  made  in  1870  and  1871,  at  the 
proper  time.    In  1872  the  mare  was  taken  and  sold  as  above  set 
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forth.  Plaintiff  claims  that  this  taking  and  sale  was  unauthorized, 
as  the  statute  requires  the  filing  of  "a  true  copy  "of  a  chattel 
mortgage  to  effect  a  renewal  as  against  subsequent  creditors  and 
purchasers^  and  that  the  filing  of  the  ori^nal  is  not  a  compliance 
with  the  statute. 

Isaac  D.  Oarfieldy  for  appellant. 

L,  B,  JSjBm,  for  respondents. 

BoGEES^  J.  It  is  not  claimed  that  the  statements  of  the  mort- 
gagee indorsed  on  the  mortgage,  exhibiting  his  interest  in  the  prop- 
erty, were  insuflElcient,  either  in  form  or  substance,  to  secure  a 
continuance  of  its  validity,  after  the  expiration  of  the  year,  against 
the  creditors  of  the  mortgagee,  subsequent  purchasers  and  mortga- 
gees in  good  faith;  nor  that  the  refiling  was  not  in  due  time;  but  it 
is  insisted  that  the  refiling  of  the  original,  with  such  statement 
indorsed,  was  not  a  compliance  with  the  law,  which  requires  "a 
true  copy"  with  .such  statement  to  be  again  filed.  Laws  1833, 
chap.  279,  §  3;  2  R.  S.  136,  §  11.  The  design  of  this  law  is  plain 
and  unmistakable.  It  had  in  view  the  protection  of  creditors, 
mortgagees  and  purchasers  in  good  faith.  Its  object  is  well  stated 
by  Judge  Gbover  in  Ely  v.  Oamtetfy  19  K  Y.  496,  498.  He 
remarks  as  follows:  "The  object  of  the  act  was  to  enable  creditors 
and  others  to  ascertain  whether  personal  property  was  owned  by  the 
possessor,  and  the  extent  of  his  interest  in  it.  This  was  deemed 
necessary  for  the  protection  of  creditors.  It  is  important  to  credi- 
tors to  know  the  amount  of  liens  as  well  as  their  existence.  Hence, 
the  act  requires  the  filing  of  the  instrument  or  of  a  true  copy.  A 
compliance  with  the  act  will  give  the  creditor  full  information  as 
to  the  property  mortgaged,  the  amount  of  the  debt  or  condition 
of  the  mortgage,  and  to  what  extent  the  property  can  be  made 
available  for  the  payment  of  his  debt  When  the  paper  filed 
fails  to  accomplish  these  purposes,  it  falls  short  of  the  require- 
ment of  the  statute."  iN'ow,  may  it  not  be  added,  that  the  require- 
ments of  the  law  are  complied  with  when  the  paper  filed  does  meet 
and  answer  all  these  purposes.  The  original  mortgage,  refiled  in 
proper  place  and  in  due  time,  with  a  statement  exhibiting  the  inter- 
est of  the  mortgagee  in  the  property,  good  in  form  and  in  substance, 
would  convey  adl  the  information  possible  to  be  desired  from  the 
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refiling  of  a  copy  instead.  With  a  yiew  to  notice  and  information 
of  the  contents^  the  original  is  equal  to  a  copy.  If^  thcn^  the  per- 
formance of  an  act  which  f nlly  answers  all  the  purposes  of  a  law, 
shall  be  deemed  and  held  to  be  a  compliance  with  its  requirements, 
the  validity  of  the  mortgage  in  this  case  was  continued  by  its  refil- 
ing in  due  time  with  the  proper  statement  of  the  interest  of  the 
mortgagee  in  the  property.  The  rule  above  indicated  was  held  to  be 
a  sound  one  in  Patterson  v.  OiUies,  64  Barb.  663  ;  also  in  Dilling- 
ham V.  BoUy  37  K  T.  198 ;  and  it  is  supported  by  reason  and  jus- 
tice. Perhaps  a  peculiarity  in  the  language  of  the  act  should  also 
be  adverted  to.  It  requires  the  paper  to  be  '^ again  filed."  This 
seems  to  imply  in  literal  significance,  a  refiling — a  second  filing  of 
the  same  paper ;  that  is,  the  filing  again  of  the  paper  previously 
filed.  It  is  supposed  that  if  a  copy  be  filed  instead  of  the  original 
in  the  first  instance,  as  the  law  permits,  then  the  refiling,  or  again 
filing  of  such  copy  with  the  necessary  statement  by  the  mortgagee, 
would  answer  the  requirement  of  the  law.  Meech  v.  Patching  14 
N.  Y.  71.  If  a  refiling  of  the  copy  would  be  good  to  continue  the 
lien,  there  can  be  no  reason  why  the  refiling  of  the  original  should 
not  secure  the  same  result.  In  Fitch  v.  Humphreyy  1  Denio,  163, 
the  original  was  filed  in  the  clerk's  office,  and  was  "again  filed" 
as  in  the  case  at  bar ;  but  the  case  turned  on  the  ihsufficiency  of 
the  statement  of  the  mortgagee's  interest  in  the  property.  The 
point  here  under  discussion  was  not  raised,  but  if  fatal  to  the 
validity  of  the  mortgage  as  against  creditors,  mortgagees  and  pur- 
chasers in  good  faith  as  is  now  urged,  it  is  not  a  little  remarkable 
that  it  was  not  intimated  or  adverted  to  in  that  case,  either  by 
court  or  counsel. 

On  the  whole,  I  am  clearly  of  the  opinion  that  the  refiling  of  the 
original  mortgage  was  equivalent  to  again  filing  a  true  copy,  for 
every  possible  object  of  the  law ;  and  that  such  refiling  with  the 
necessary  statement  as  to  the  mortgagee's  interest  in  the  property, 
in  due  time  and  in  proper  place,  was  a  compliance  with  the  require- 
ment of  the  act,  and  continued  the  validity  of  the  mortgage  as 
against  creditors  of  the  mortgagor,  and  mortgagees  and  purchasers 
in  good  faith.  The  referee  was,  therefore,  right  in  his  decision, 
and  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed- 
Vol.  IV,  N.  Y.  Ebp.  —  86 
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WiTBscK,  appellant,  y.  Van  Reksselaeb. 

JBfectment — %DrU  of  pos$esHan  in  —  Presumptum  a$  to  l&ny — time  oflatf-^ 

Bedemption  <tfter  r&€fUr^. 

Upon  a  jadg^ent  for  re^ntrj  in  an  action  of  ejectment  for  the  non-paTme&i 
of  rent,  an  execution  directing  the  delirery  of  possession,  was  issued  Janu- 
ary 17, 1867,  under  which,  on  May  10, 1867,  the  sheriff  entered  Upon  the 
premises- in  oontroversj,  which  were  yielded  up  by  the  occupant  peaceably, 
and  placed  plaintiff  in  possession.  After  this  defendant  took  forcible  pos- 
session of  the  premises,  and  another  execution  was  issued  directing  the 
sheriff  to  put  plaintiff  in  possession,  etc.,  under  which  the  sheriff  acted. 

EM,  (1)  that,  in  the  absence  of  evidence,  the  presumption  was  that  a  levy 
under  the  first  execution  was  made  within  sixty  days  from  its  issue ;  and, 
(2)  that,  as  the  judgment  and  not  the  execution  constituted  the  lien  on  the 
property,  the  execution  could  be  carried  out  after  the  sixty  days. 

Held,  also,  that,  as  the  judgment  determined  plaintiff's  right  to  re-enter  the 
premises,  he  might  enter  without  a  writ,  and  having  taken  peaceable  pea* 
session  on  the  10th  of  May,  the  time  within  which  defendant  was  entitled  to 
redeem,  under  2  R.  6. 606,  §  34,  then  commenced  to  run. 

Appeal  from  a  judgment  of  the  special  term  dismissing  the  com- 
plaint without  costs  to  either  party.  The  action,  which  was  an 
equitable  one,  was  brought  in  Rensselaer  county,  by  William  Wit- 
beck  against  William  P.  Van  Sensselaer  and  others,  to  redeem  cer- 
tain premises  in  the  town  of  East  Greenbusli  in  said  county,  from 
the  operation  and  effect  of  a  judgment  in  ejectment  obtained  by 
said  Van  Sensselaer  against  plaintiff,  in  July,  1863,  for  the  non- 
payment of  rent  due  under  one  of  the  covenants  of  what  is  known 
as  a  '^  manor  lease,"  of  which  plaintiff  was  assignee.  Such  other 
facts  as  are  material  appear  in  the  opinion. 

R.  A.  Parmenter,  for  appellant.  The  execution  could  not  bo 
legally  enforced  on  the  10th  of  May,  more  than  sixty  days  after  its 
receipt  by  the  sheriff  having  elapsed.  Code,  §§  285,  286,  289,  290  ; 
Crocker  on  Sheriffs,  §  554 ;  Kingston  Bank  v.  BUinge,  40  N.  Y. 
391-^94 ;  Adams  on  Eject.  346,  note  1.  The  six  months'  statute  of 
limitations,  as  to  redemption,  does  not  apply  to  an  indenture  made 
since  1787.  Van  Rensselaer  v.  Dennison,  35  K  T.  393,  400 ;  Van 
Rensselaer  v.  Chadioick^  24  Barb.  333  ;  Lyon  v.  Chase,  51  id.  13. 

Matthew  Hale  and  Samuei  Hand,  for  respondents. 
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BoASDMAK,  J.  Plaintifi  was  the  owner^  snbject  to  reserved  tents, 
of  certain  premises  in  East  Greenbush.  By  reason  of  the  non-pay* 
ment  of  the  rent^  the  defendant  Van  Bensselaer^  who  was  the  owner 
of  the  rents  reserved,  brought  ejectment  and  recovered  judgment 
for  re-entry.  On  the  10th  of  May,  1867,  the  defendants  claim  to 
have  taken  possession  of  the  premises  under  a  writ  of  possession 
executed  by  one  Griggs,  a  deputy  sheriff.  Afterward  the  plaintiff 
resumed  possession  of  the  land  and  another  writ  was  issued,  and 
during  the  attempt  to  execute  it,  Griggs,  the  deputy,  was  killed. 
Soon  after  a  further  writ  was  applied  for  when  the  plaintiff  made  a 
tender  of  rents  due,  claiming  that  the  judgment  in  ejectment  had 
never  been  executed,  and  that  his  redemption  was  good  and  effectual 
as  against  the  judgment  for  re-entry  under  2  R  S.  506,  §§  33,  34. 

The  tender  not  having  been  accepted,  the  plaintiff  brings  this 
action  in  equity  to  redeem  the  farm  from  forfeiture  under  the  right 
of  re-entry.  The  judge  at  special  term  dismissed  the  complaint, 
holding  that  the  tender  was  sufficient,  but  not  in  time,  because 
more  than  six  months  had  elapsed  after  said  May  10,  1867,  before 
such  tender  was  made,  and  plaintiff 's  equity  of  redemption  was 
thereby  barred. 

The  plaintiff  insists  that  the  vitality  of  the  writ  of  possession 
was  spent  prior  to  the  10th  of  May,  1867.  It  was  issued  to  the 
sheriff  on  the  17th  of  January,  1867,  and  was  returnable  in  sixty 
days  thereafter.  The  writ  was  therefore  executed  (if  at  all)  more 
than  sixty  days  after  it  was  issued. 

In  reply,  it  is  suggested  fchat  it  will  be  presumed,  in  the  absence 
of  evidence,  the  sheriff  began  the  execution  of  the  process  within 
the  sixty  days.  Such  is  the  rule  in  regard  to  executions  for  the 
collection  of  money.  A  levy  in  time  will  be  presumed  where  the 
sale  takes  place  after  the  sixty  days  in  the  absence  of  any  evidence. 
HartwM  v.  Root^  19  Johns.  345;  Jackson  v.  Shaffer,  11  id.  517. 
By  analogy,  the  same  presumption  may  and  should  exist  in  this 
case. 

But  a  further  and  stronger  answer  is  made.  In  executions  for 
the  sale  of  real  estate,  no  levy  is  made  or  required,  for  the  reason 
that  the  judgment  itself  constitutes  the  lien.  But  the  land  may 
be  sold  on  the  execution  after  the  return  day  is  passed.  So  in  this 
case,  the  judgment  gives  in  terms  the  right  of  re-entry  i^nd  posses* 
sion.  The  only  office  of  the  execution  or  writ  is  to  enforce  such 
ri^t.    The  lien  is  not  created  by  a  levy,  the  right  to  dispossess  is 
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not  the  outgro  vth  of  the  writ,  but  the  writ  is  the  visible  authority 
for  doing  in  fact  what  the  judgment  determines  as  done  in  law 
already.  The  position  of  the  parties  to  the  writ  is  the  same  before 
the  return  day  as  after.  No  greater  reason  can  exist  why  this  writ 
should  be  executed  in  whole  or  in  part  within  the  sixiy  days  than 
must  arise  on  an  execution  for  the  sale  of  real  estate.  Wood  t.  Ool- 
vifiy  6  Hill,  230.  It  would  seem,  therefore,  that  the  two  writs  are 
analogous,  and  that  both  may  be  fully  executed  after  the  return  day 
therein  named. 

If  any  doubt  can  exist  as  to  the  correctness  of  the  foregoing  con- 
clusions, another  consideration  would  seem  to  set  such  doubt  at  rest 
The  judgment  in  ejectment  determines  that  the  plaintiff  in  such 
action  is  entitled  to  re-enter  upon  the  premises  and  to  have  posses- 
sion thereof.  By  virtue  of  such  judgment,  the  plaintifF  therein 
having  peacefully  obtained  possession,  he  may  hold  it.  *^  When  a 
man,  having  a  title  to  an  estate,  comes  to  the  possession  of  it  by  law- 
ful means,  he  shall  be  in  possession  according  to  his  title."  Taylor 
ex  dem.  Atkyns  v.  Horde,  1  Burr.  60,  88,  90.  "  The  demandant  after 
judgment  in  a  common  recovery  may  enter  or  take  out  execution 
at  his  election,"  when  the  demand  is  certain.  Id.  Again,  "the 
lessor  in  ejectment  may  enter  after  judgment  without  a  writ  of  pos- 
session," and  it  is  no  trespass  while  the  judgment  continues  in  force. 
Jackson  V.  ffaviland,  13  Johns.  234.  See,  also,  Withers  v.  Harris, 
1  Salk.  258;  Adams  on  Eject.  339.  If  then  the  judgment  and 
execution  had  been  fully  executed,  though  informally  or  without 
the  aid  of  legal  power,  on  the  10th  day  of  May,  1867,  such  posses- 
sion set  the  time  to  run  within  which  the  redemption  must  take 
place.  Whether  the  execution  had  spent  its  force  or  not,  it  was 
used  for  the  purpose  of  giving  possession  to  the  plaintiff  in  eject- 
ment or  his  assignee  and  the  design  of  the  judgment,  the  execution 
and  the  law  having  been  thus  fully  executed,  six  months'  neglect  to 
redeem  thereafter  bars  and  forecloses  all  relief  or  remedy  in  law  or 
in  equity.     2  R.  S.  506,  §  34. 

it  having  been  thus  determined  that  the  writ  of  assistance  in  the 
hands  of  the  sheriff  on  the  10th  day  of  May,  1867,  could  be  law- 
fully executed,  it  remains  to  be  decided  whether  ^he  plaintiff  in 
the  ejectment  judgment  or  his  assignee  was  on  that  day  put  in  the 
possession  of  the  premises  so  as  to  constitute  a  re-entry  within  the 
meaning  of  the  Revised  Statutes. 

The   learned  judge  who  tried  the  action  at  special  term  has 
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found  that  such  possession  was  given^  and  re-entry  made  upon  the 
10th  day  of  May,  under  the  authoriiy  of  the  sheriff  and  by  virtue 
of  the  writ  of  assistance  in  the  sheriff's  hands.  In  the  opinion  con- 
tained in  the  case  and  accompanying  his  decision,  he  has  reviewed 
the  evidence  touching  the  nature  and  extent  of  the  possession 
taken,  and  justified  the  findings  of  fact  by  him  made.  I  am  con- 
tent to  adopt  his  opinion  in  that  respect.  The  evidence,  findings 
and  opinion  alike  concur  in  satisfying  me  that  possession  was  taken 
wid  re-entry  was  made,  as  fully  and  perfectly  as  was  practicable  or 
necessary  in  order  to  set  the  short  statute  of  limitations  running. 
.  Though  the  plaintiff  in  this  action  was  informed  of  the  fact,  he 
disregarded  it,  and  at  a  subsequent  time  substituted  force  in  the 
attempt  to  retain  his  illegal  possession  of  the  premises.  Baffled  in 
his  attempt  to  defy  the  law  and  its  officers,  he  at  last  tenders  a  sat- 
isfaction and  invokes  a  court  of  equity  to  save  him  from  forfeitures 
already  incurred. 

The  two  leading  points  alleged  by  plaintiff  as  erroneous,  the  exe- 
cution as  to  its  vitality  and  the  re-entiy  made  thereunder,  have 
been  considered  and  found  against  the  plaintiff.  Other  questions 
have  been  suggested.  They  are  incidental  to  those  already  dis- 
cussed. The  disposition  of  the  main  questions  carries  them  also. 
They  are  so  far  immaterial  as  to  avail  nothing  in  the  view  of  the 
case  heretofore  taken. 

Believing  the  decision  of  the  learned  judge  at  special  term 
a  fair  result  from  the  evidence,  justified  by  the  law  and  consistent 
with  equity  and  good  conscience,  the  judgment  appealed  from 
should  be  affirmed,  with  costs. 

Jvdgment  affirmed* 


Oabt  v.  Schohabie  Valley  Machine  Company,  appellant 

Corporaiion — eontinucmoe  of  Ugal  exiatence. 

A  machine  company  was  organissed  as  a  corporation  with  power  to  rae  and  be 
sued  and  the  huBiness  of  the  company  was  conducted  in  the  corporate  name 
for  the  period  of  two  years. at  the  end  of  which  period  the  company  voluntarily 
ceased  to  do  business,  and  a  new  company  was  organized  with  larger  capital 
and  additional  members  for  the  same  purpose  and  under  the  same  name. 
SM,  that  the  old  company  did  not  cease  to  have  a  legal  existence  and  a 
stockholder  could  maintain  an  action  against  it  in  its  corporate  name  to 
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Teooyer  for  an  error  made  in  the  seltlement  of  the  accounts  of  the  company  4md 
for  the  amount  paid  after  the  settlement  \>j  such  stockholder  on  a  note  given 
bj  the  members  of  the  company  for  money  previously  borrowed  for  the 
company  and  used  in  its  business. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintifiL 
The  action  was  brought  by  John  E.  Cary  against  the  Schoharie 
Valley  Machine  Company  to  recoyer  for  an  error  against  plaintiff  in 
settlement  of  accounts  and  for  money  loaned  and  advanced.     The 
opinion  states  the  facts. 

R.  Brewster,  for  appellant  As  between  the  company  and  plaintiff 
the  former  did  not  exist  as  a  corporation  at  the  time  of  the  com- 
mencement of  this  action.  Slee  v.  Bloom,  19  Johns.  456 ;  Briggs 
V.  Penniman,  8  Cow.  391;  Bradt  v.  Benedict,  17  N.  Y.  93.  Plain- 
tiff could  not  maintain  the  present  form  of  action  as  k  partner. 
Casey  v.  Brush,  2  Cai.  293;  Murray  y.  Bogert,  14  Johns.  318;  Cum' 
mings  v.  Morris,  25  N.  Y.  625. 

Mayham  S  Krum,  for  respondent.  The  corporation  was  not  dis- 
solved. Bank  of  Niagara  v.  Johnson,  8  Wend.  645,  654;  People  v. 
Manhattan  Co.,  9  id.  351,  382 ;  People  v.  Chatham  Turnpike,  23  id. 
254-6 ;  Thompson  v.  N.  Y.  <&  Harlem  R.  R.  Co,,  3  Sandf.  Ch. 
626-52;  Matter  of  Reformed  Pres.  Ch.  of  K  Y.,  7  How.  476;  Persse 
it  Brooks'  Paper  Works  v.  WiOett,  19  Abb.  433;  N.  Y.  Marbled 
Iron  Works  v.  Smith,  4  Duer,  375;  Slee  v.  Bloom,  5  Johns.  Ch. 
366;  IVu^tees  of  Vernon  v.  Hills,  6  Cow.  23;  Mickles  v.  Rochester 
City  Bank,  11  Paige,  118,  127,  128. 

BoGEES,  J.  It  is  admitted  by  the  pleadings,  and  it  is  also  proved 
that  the  defendant,  the  Schoharie  Valley  Machine  Company,  was 
duly  organized  as  a  corporation  pursuant  to  the  laws  of  this  State, 
with  capability  of  suing  and  being  sued  in  any  coiirt  (Laws  of 
1848,  chap.  40,  and  amendments),  and  that  the  business  of  the 
organization  was  commenced  and  was  thereafter  conducted  in 
the  corporate  name  for  a  period  of  two  years,  and  until  about  Feb- 
ruary 13,  1872.  The  company  then  voluntarily  ceased  to  do  busi- 
ness, and  a  new  one  was  organized,  with  larger  capital  and  addi- 
tional members;  but  for  the  same  purpose  and  under  the  same  name. 
The  first  company  turned  over  its  property  to  the  new  organization 
and  thereafter  the  business  was  conducted  by  such  new  company. 
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The  plaintLS^  who  itbs  a  stockholder,  and  held  stock  in  the  first 
company,  brought  this  action  against  that  company,  alleging  an 
indebtedness  by  and  on  the  part  of  such  company  to  him;  and  on  a 
trial  before  a  referee,  judgment  was  awarded  in  his  favor. 

It  is  now  urged  that  the  company  had  no  legal  existence  after  it 
ceased  to  do  business  in  1872,  and  that  the  plaintiff  could  not  main- 
tain this  action  against  it  in  its  corporate  name.  In  this  the  appel- 
lant's counsel  is,  I  think,  under  a  mistake.  There  had  been  no 
action  or  proceeding  relieving  the  company  from  its  legal  obligations 
as  a  corporation.  The  voluntary  cessation  of  its  business  did  not 
work  a  dissolution,  so  as  to  prevent  the  creditors  of  the  company , 
from  prosecuting  it  in  its  corporate  capacity  and  name,  as  a  legal 
entity  with  a  view  to  determine  the  amount  of  their  just 
claims  and  to  have  judgments  against  it  therefor.  It  is  quite 
possible  that  action  might  also  have  been  taken  against  the 
individual  members  with  a  view  to  charge  them  individ- 
ually and  personally  under  the  statute,  or  to  wind  up  the  com- 
pany and  for  an  accounting;  but  the  creditor  had  still  his 
remedy  at  law  against  the  company  in  its  corporate  name  to  recover 
his  just  demand  against  it.  How  the  judgment,  when  recovered, 
could  be  collected  or  enforced  is  quite  a  different  matter.  If  there 
be  property  owned  and  held  by  the  company  in  its  corporate  name 
liable  to  seizure  and  sale  ufLder  execution,  there  would  be  no  diffl- 
culiy;  but  if  none,  a  remedy  in  equity  would  still  remain,  either  to 
reach  property  improperly  transferred,  or  to  charge  the  stockholders 
personally,  or  for  a  dissolution  of  the  company  and  an  accounting, 
with  a  view  to  charge  each  with  his  just  proportion  of  the  debt. 
With  these  further  or  other  rights  and  remedies,  however,  we  have 
here  no  concern.  This  is  a  simple  action  at  law  by  one  claiming  as 
creditor  against  a  party  capable  in  law  of  suing  and  being  sued  in 
this  court ;  and  for  aught  that  appears,  it  had  on  the  commence- 
ment of  this  action,  dnd  still  has,  legal  existence,  and  must  respond 
to  the  plaintiff's  demand  for  relief.  The  fact  that  the  plaintiff  was, 
or  is,  a  stockholder  in  the  company  does  not  deprive  him  of  his 
right  of  action  at  law.  In  this  respect,  the  case  differs  from  a 
simple  partnership,  where  the  proceeding  must  be  against  the  part- 
ners by  name,  and  the  judgment,  if  recovered,  would  be  against 
them  personally.  The  plaintiff  had  the  right  to  bring  the  action, 
and  to  maint^  it  in  manner  and  form  as  here  presented.  Tho 
record  shows  that  he  was  allowed  to  recover  for  two  items:  one 
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of  $90,  growing  out  of  an  alleged  mistake  or  error  on  settlement 
between  the  parties;  the  other  of  886.67,  money  alleged  to  hare 
been  paid  for  and  in  behalf  of  the  company. 

As  regards  the  first  item  of  190,  the  eyidence  is  abundant,  and  it 
stands  uncontradicted,  that  there  was  a  mistake  or  error  in  the  set- 
tlement of  claims  and  demands  between  the  parties,  to  the  injury 
of  the  plaintiff  to  this  amount.  By  reason  of  an  erroneous  entiy 
in  the  books,  the  plaintiff  was  charged  with  $100  instead  of  $10. 
The  proof  is  that  the  error  occurred  in  transferring  the  charge  from 
the  blotter  to  the  day-book  and  ledger ;  and  the  plaintiff  testified 
that  he  discovered  the  error  after  the  settlement.  There  was  a 
clear  right  of  recovery  shown  for  this  item. 

I  am  of  the  opinion,  also,  that  the  item  of  $86.67  was  properly 
allowed  to  the  plaintiff.  The  members  of  the  company  had  bor- 
rowed $1,300  for  its  use,  and  the  money  went  into  its  business. 
They  gave  their  joint  and  several  note  therefor,  and  thus  became 
primarily  and  personally  liable  for  its  payment  to  the  payee.  The 
plaintiff  paid  on  this  note  $86.67  from  his  own  individual  means 
and  funds.  This  was  subsequent  to  the  settlement.  Now,  in  legal 
effect,  the  makers  of  the  note,  the  plaintiff  being  one  of  them, 
loaned  the  same  to  the  company  for  the  purpose  of  raising  money 
for  its  use.  Any  money  paid  thereon  by  either  would  be  so  much 
money  paid  for  its  use.  In  this  view,  the  plaintiff  should  recover 
against  the  company  the  amount  paid  by  him  on  the  note,  as  it  was 
a  payment  for  its  benefit.  According  to  the  proof,  if  the  claim 
rested  on  that  alone,  it  might  be  urged  that  no  liability  was  shown 
against  the  company,  as  it  would  not  then  appear  that  this  payment 
was  in  fact  made  upon  the  note.  The  proof  is  that  the  payment 
was  made,  as  evidenced  by  the  receipt,  to  the  other  makers,  instead 
of  the  holder  of  the  note ;  but  all  difficulty,  in  this  regard,  is 
removed  by  the  averment  in  the  defendant's  answer.  It  is  there 
averred  that  the  $86.67  mentioned  in  the  complaint  was  paid  to  {he 
holder  of  the  note.  And  doubtless  this  was  true,  as  the  sum  waa 
placed  in  the  hands  of  the  other  mak»*s,  or  in  the  handfl  of  Mr. 
Bichard,  the  president  of  the  company,  to  be  so  applied. 

I  am  of  the  opinion  that  the  record  discloses  no  error,  and  the 
judgment  should  be  affirmed,  with  costs. 

JiAdffmeni  affirmed. 
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People  ex  rel,  Kilmer  v.  Ghebitbee. 

AMSitment  for  ih'eet  improvements — duty  of  commisHoners  of  appraisal  —  Oer- 

tioraH  when  proper  remedy — objections. 

Under  the  "  Act  to  provide  for  laying  out  and  improving  roads  and  avenaes  in 
the  village  and  town  of  Saratoga/'  Laws  1870,  chap.  623,  and  the  acts 
amending  the  same.  Laws  1872,  chaps.  298,  500,  it  seems  that  the  report  of 
the  commissioners  of  appraisal  and  assessment  must  contain  a  description 
of  all  lands  assessed,  otherwise  the  assessment  will  be  void. 

A  common-law  writ  of  certiorari  was  granted  to  review  the  proceedings  of 
commissioners  of  appraisal  and  assessment  for  street  improvements.  Held, 
that  the  writ  was  the  proper  remedy,  but  that  it  was  improperly  granted  by 
a  judge  oat  of  court.  An  objection  that  a  writ  of  certiorari  was  improperly 
granted,  is  available  even  after  an  amended  return. 

Cebtiobabi  on  relation  of  Chauncey  Kilmer  and  others  against 
A.  J.  Cheritree,  David  T,  Laurel  and  others,  commissioners  of 
appraisal  on  improvement  of  streets  in  Saratoga  Springs,  and 
Patrick  McGrath,  town  clerk.  The  writ  was  awarded  by  a  judge 
out  of  court,  requiring  defendant  to  return  the  proceedings  of  said 
commissioners,  in  appraising  the  damages  and  assessing  the  benefits 
resulting  from  the  laying  out,  widening  and  extending  Union  ave- 
nue, in  the  village  of  Saratoga  Springs,  froip  Nelson  street  to  Cir- 
cular street,  under  chapter  623  of  the  Laws  of  1870,  entitled 
"An  act  to  provide  for  laying  out  and  improving  roads  and 
avenues  in  the  village  and  town  of  Saratoga,"  and  the  acts 
amending  the  same,  passed  in  1872.  The  town  clerk  made  a 
return  to  the  writ,  in  which  he  gave  the  final  report  of  the  commis- 
sioners of  appraisal,  on  file  in  his  oflBce,  which  report  was  filed  by 
him  on  the  13th  day  of  June,  1873.  The  other  defendants,  the 
commissioners  of  appraisal,  also  made  an  original  and  amended 
return  in  the  case.  In  their  final  report,  it  appears  that  the 
commissioners  of  appraisal  assessed  for  benefits,  and  imposed 
taxes  upon  the  relators  for  the  widening,  etc.,  of  said  Union 
avenue,  as  follows :  Upon  Cooke,  $900 ;  upon  Gilchrist,  $700 ; 
upon  Kilmer,  15,000 ;  and  both,  the  return  of  the  commissioners 
of  appraisal  and  their  final  report,  alike  show,  that  the  assessment 
purports  to  have  been  made,  and  the  tax  imposed  under  said  act  of 
1870,  and  the  several  acts  amending  the  same,  in  1872. 
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A.  Pond,  for  relators. 

L.  B.  Pike  and  P.  H.  Cowen,  for  respondents. 

Miller,  P.  J.  It  is  xslaimed  by  the  counsel  for  the  relators  that 
the  commissioners  of  appraisal  appointed  in  pursuance  of  the  act  of 
1870  have  failed  to  comply  with  the  requirements  of  said  act,  and 
for  that  reason  the  taxes  imposed  upon  the  relators  are  illegal,  and 
should  be  set  aside.  By  the  ninth  section  of  the  act  in  question, 
in  case  the  commissioners  of  construction  disagree  with  the  owners, 
provision  is  made  for  the  appointment  of  commissioners  of  appraisal 
These  last-named  commissioners  are  to  appraise  all  damagea,  and 
to  assess  all  resulting  benefits  as  provided  in  sections  10  and  11; 
and  by  the  twelfth  section,  in  making  estimates  of  damages  to  land- 
holders whose  lands  are  taken,  they  are  to  take  into  consideration 
any  benefits.  They  are  also  to  make  awards  in  writing,  and,  upon 
notice,  to  meet  and  review  the  assessments  made,  and  are  authorized 
at  their  second  meeting  to  hear  additional  testimony  as  they  may 
think  proper,  and  any  reasons  for  or  against  the  awards  of  damaged 
or  assessments  for  benefits.  By  section  13,  it  is  provided  that 
^^  Whenever  the  commissioners  of  appraisal  shall  have  thus  reviewed 
their  first  awards  and  assessments,  they  shall  make  their  determi- 
nation in  writing,  stating  the  quantity  of  land  and  the  value  of  any 
property  taken  for  such  avenues,  with  the  names  of  the  persons 
and.  the  amount  of  the  damages  awarded,  and  also  a  general  descrip- 
tion of  all  lands  and  property  assessed  for  benefits,  with  the  names 
of  the  owners  and  the  amount  assessed  against  each." 

It  is  also  provided  by  section  1,  chap.  500,  Laws  of  1872, 
which  amends  the  act  of  1870,  among  other  things,  that  the  result- 
mg  benefits  to  be  assessed  and  appraised  in  carrying  out  the  pro- 
visions of  this  act,  shall  be  assessed  and  resulting  benefits  appraised 
upon  the  real  property  embraced  withii^  certain  boundaries  which 
are  named.  These  provisions  establish  beyond  question  that  the 
assessments  were  to  be  made  exclusively  upon  real  estate,  and  not 
upon  the  persons  of  the  owners,  and  the  requirement  in  the  thir- 
teenth section  of  the  act  of  1870,  was  no  doubt  intended  to  enable 
the  owners  to  ascertain  whether  the  appraisers  did  appraise  the 
resulting  benefits  to  all  the  lands  within  the  territory  named,  and 
whether  the  assessment  was  made  equally  and  fairly  upon  all  said 
lands,  and  upon  just,  sound  and  equitable  principles.     The  provis- 
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ion,  therefore^  requiring  a  description  of  all  the  lands  assessed  was 
yital  and  material^  and  an  essential  part  of  the  report. 

A  substantial  compliance  with  the  statute  in  the  measures  pre- 
liminary to  the  taxation  of  persons  and  property  in  all  matters 
which  are  of  the  substance  of  the  procedure,  and  designed  for  the 
protection  of  the  tax  payer,  is  a  condition  precedent  to  the  legality 
and  validity  of  the  tax.  Westfall  v.  Preston,  49  N".  Y.  349.  Here 
was  an  entire  failure  to  comply  with  the  statute,  and  as  the  report 
was  made  out  and  presented,  it  was  impossible  to  ascertain  for  what 
particular  parcel  of  land  or  for  what  quantity  the  relators  were 
assessed.  This  omission  was  erroneous,  in  contravention  of  the 
statute,  and  is,  I  think,  fatal  to  the  validity  of  the  whole  pro- 
ceeding. 

The  respondents'  counsel  claims  that  the  act  of  1874,  chap.  256, 
which  is  entitled  "An  act  to  amend,"  etc.,  the  act  of  1870,  before 
cited,  and  which  provides  among  other  things  to  confirm  the  acts 
of  the  commissioners,  disposes  of  the  certiorari  in  this  case.  Several 
objections  are  urged  to  this  position,  and  without  passing  upon  all 
of  them  it  is  sufficient  to  say,  that  even  if  it  be  valid,  it  cannot 
affect  the  right  of  the  relators  to  a  judicial  determination  as  to  the 
validity  of  the  proceedings,  inasmuch  as  said  act  was  passed  since 
the  writ  of  certiorari  in  this  case  was  issued.  People  v.  Canal  Board, 
7  Lans.  220. 

I  think  that  this  is  a  proper  case  for  a  writ  of  certiorari  to  review 
the  proceedings  of  the  commissioners  of  appraisal.  I  am  also 
inclined  to  think  that  the  certiorari  was  improperly  awarded  by  a 
judge  out  of  court.  As  I  understand,  the  authorities  hold  that  a 
common-law  certiorari  cannot  be  allowed  by  a  judge  at  chambers, 
and  must  be  applied  for  and  granted  in  open  court,  either  at  special 
or  general  term.  Gardner  v.  Commissioners  of  Warren,  10  How. 
181 ;  People  v.  Supervisors  of  Allegany,  16  Wend.  198. 

The  objection  that  the  certiorari  was  improperly  awarded  may 
be  considered  upon  a  return  and  hearing  upon  the  merits.  People 
y.  Mayor  of  N.  Y.,2  Hill,  12  ;  People  v.  Supervisors  of  Allegany, 
15  Wend.  198, 206;  People  v.  Supervisors  of  Queens,  1  Hill,  195, 200. 
It  is  claimed  that  this  objection  was  waived,  because  the  respond- 
ents' counsel  allowed  a  motion  to  be  made  for  an  amended  i:etum 
without  moving  to  quash.  I  do  not  understand  that  this  is  a  waiver, 
and  as  a  motion  to  quash  the  writ  cannot  be  sustained  until  after  a 
return  {Clark  v.  Lawrence,  1  Cow.  48 ;  S.  <6  W.  R.  R.  Co.  v.  McCoy, 
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6  How.  378),  I  do  not  see  .any  enfficient  reason  why  the  objec- 
tion is  not  available  after  aa  amended  return  has  been  granted 
within  the  decisions.  See  People  v.  Mayor  of  N.  V.,2  Hill,  9 ; 
People  V.  Oiiy  of  Rochester,  21  Barb.  664,  665 ;  Shipherd  v.  Peof^, 
19  N.  Y.  531,  532. 

There  are  some  other  questions  raised,  but  their  examination  is 
unnecessary. 

As  the  case  stands,  there  is  no  escape  from  quashing  the  writ,  and 
it  must  be  so  ordered,  with  $10  costs. 

BoABDMAiir,  J.,  concurred  on  the  ground  that  the  writ  was 
granted  by  a  judge  out  of  court  and  without  notice. 

Ordered  ctccordingly. 


Myebs,  plaintifF  in  error,  y.  Peoplb. 

Jurisdiction  of  court  of  oyer  and  terminer  —  case  trantf erred  from  court  of , 
eions  —  Burglary  in  the  third  degree —  tehat  is  —  *'  reasonable  doubt " —  Cap- 
tion to  an  indictment. 

A  prisoner  was  arraigned  in  the  court  of  sessionfl  on  an  indictment  for  bor- 

,  glary  in  the  third  degree,  and  pleaded  not  gailtj,  and  thereupon  the  court 
ordered  the  indictment  to  be  sent  to  the  court  of  ojer  and  terminer  for  triaL 
An  entry  was  made  in  the  indictment  in  the  words :  "  Trial  of  indictment  to 
go  over  to  next  court  of  oyer  and  terminer."  In  the  clerk's  minutes  waa  the 
entry :  "  The  defendant  was  arraigned  before  the  court,  and  by  his  attorney, 
£.  P.  H.,  plead  not  guilty.  Remanded."  At  the  opening  of  the  trial  in  the 
court  of  oyer  and  terminer  the  clerk  completed  the  entry  in  his  minute  book 
by  adding  the  words :  "  Ordered  that  the  trial  of  this  indictment  go  over  to 
the  next  court  of  oyer  and  terminer."  Held,  that  the  indictment  was  duly 
sent  from  the  court  of  sessions,  and  the  court  of  oyer  and  terminer  had  juiis- 
diction  to  try  the  case. 

The  caption  to  an  indictment  sent  to  the  court  of  oyer  and  terminer  from  the 
court  of  sessions  may  be  affixed  by  the  clerk  before  trial  in  the  former 
court. 

On  the  trial  of  an  indictment  for  burglary  in  the  third  degree  it  appeared  that 
an  entrance  had  been  made  to  a  room  above  a  bank  vault,  and  an  attempt 
had  been  made  to  dig  down  through  the  floor  into  the  vault.  The  court 
charged  the  jury  that  it  was  not  necessary  that  "  if  the  intent  be  to  steal,  the 
prosecution  must  show  an  intent  to  steal  enough  to  amount  to  grand  larceny. 
It  is  sufficient  for  all  purposes  of  this  case,  if  the  intention  was  to  steal 
any  amount  whatever  or  property  of  any  value  whatever."    &ld,coTTeeL 
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The  court  alfio  charged  f  if  70a  find  that  the  defendant  broke  and  entered 
into  the  (apper)  rooms  with  the  intention  of  there  digging  down,  break- 
ing into  and  entering  the  vault  of  the  bank  below,  with  intent  to  steal 
from  the  bank,  even  though  he  failed  in  breaking  through  or  efiecting  an 
entrance  into  the  vault  or  bank,  he  is  guilty  of  burglary  in  the  third 
degree.'*  JSeid,  correct.  The  court  also  charged  that  "the  prosecution 
must  prove  their  case;  must  convince  and  satisfy  you  beyond  a  reason 
able  doubt  by  legal  evidence,  of  the  guilt  of  the  defendant,  or  he  is 
entitled  to  an  acquittal."  But  the  defendant's  counsel  requested  the  court 
to  charge  "that  the  evidence  must  be  of  such  a  character  as  to  exclude 
to  a  moral  certainty  every  other  hypothesis  than  that  of  guilt,  before  they 
can  render  a  verdict  of  guilty."  The  court  in  reply  said:  "I  decline  to 
charge  on  that  subject  except  aa  I  have  already  charged."    HM,  correct. 


Ebbob  to  the  court  of  oyer  and  terminer  of  Chemung  county. 
The  prisoner,  Henry  Myers,  was  indicted  in  the  court  of 
sessions  of  Chemung  county  for  burglary  in  the  third  degree, 
in  December,  1873.  He  was  arraigned  on  the  indictment  before 
that  court  on  the  26th  of  that  month,  and  pleaded  not  guilty; 
thereupon  the  court  sent  the  indictment  to  the  court  of  oyer 
and  terminer  for  trial,  and  such  direction  was  evidenced  by  an 
entry  then  made  on  the  indictment  as  follows:  '^ Trial  of  indict- 
ment to  go  over  to  next  court  of  oyer  and  terminer."  In  the  min- 
utes of  the  court,  kept  by  the  clerk,  in  which  he  entered  the  pro- 
ceedings generally,  the  entry  was  made  as  follows:  ^^The  defendant 
was  arraigned  before  the  court,  and  by  his  attorney,  E.  P.  Hart, 
plead  not  guilty.  Bemanded."  Subsequently,  and  at  the  opening 
of  the  trial  of  the  prisoner  in  the  court  of  oyer  and  terminer,  Feb- 
ruary 11, 1874,  the  clerk  made  the  further  or  perfected  entry  in  his 
rough  minutes  kept  by  him  of  the  proceedings  of  the  court  of  ses- 
sions, where  a  blank  had  been  left  for  the  purpose,  as  follows: 
^'  Ordered^  that  the  trial  of  this  indictment  go  over  to  the  next 
court  of  oyer  and  terminer."  The  clerk,  who  was  called  by  the 
prisoner's  counsel  and  sworn,  testified  as  to  these  entries,  and, 
among  other  things,  stated  that  the  blank  was  filled  as  above  stated, 
in  accordance  with  the  directions  of  the  court  of  sessions.  The 
prisoner's  counsel  interposed  the  objection  that  the  court  of  oyer 
and  terminer  had  no  jurisdiction  to  try  the  prisoner,  on  the  ground 
that  the  indictment  had  not  been  duly  sent  by  order  of  the  court  of 
sessions  to  the  court  of  oyer  and  terminer,  but  remained  in  the  court 
of  sessions.  The  court  overruled  the  objection,  and  ruled  and  decided 
that  the  indictment  was  properly  in  the  court  of  oyer  and  terminer. 
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and  that  the  latter  court  had  jorisdictioii  to  try  the  prisoner 
thereon;  to  which  ruling  and  decision  the  prisoner,  by  his  counsel, 
duly  excepted. 

The  prisoner's  counsel  then  objected  to  the  trial  of  the  indict- 
ment, upon  the  ground  that  there  was  no  caption  thereto,  and  that 
the  indictment  without  such  caption  was  incomplete  as  a  record 
from  the  sessions  to  the  oyer  and  terminer. 

Pending  the  making  of  the  motion,  and  while  the  same  was 
being  argued  before  the  court  by  the  prisoner's  counsel,  the  clerk 
re-affixed  a  caption  to  the  indictment,  the  same  haying  been  previa 
ously  affixed  by  him,  and  removed  by  the  counsel.  The  court  there- 
upon overmled  the  objection,  to  which  ruling  the  counsel  for  the 
prisoner  duly  excepted.  A  jury  was  thereupon  impaneled  and 
sworn,  when  the  prisoner's  counsel  raised  objections  to  the  giving 
of  proof  under  the  several  counts  of  the  indictment,  on  grounds 
stated  by  him,  unnecessary  here  to  be  detailed,  as  no  ground  of 
error  is  now  charged  or  alleged  to  the  ruling  of  the  court  in  that 
regard. 

It  appeared  on  the  trial  that  on  the  evening  of  December  5,  1873, 
it  was  discovered  that  a  burglarious  entrance  had  been  made  down 
through  the  floor  of  the  Young  Men's  Ohristian  Association  rooms 
at  Elmira,  situate  directly  over  the  Second  National  Bank.  Under 
the  floor  was  a  large  cavity,  in  which  were  found  burglars'  tools  and 
other  articles.  Evidence  was  introduced  to  connect  the  tools  and 
articles  so  found  with  others  found  concealed  near  and  in  defend- 
ant's house  in  Elmira.  The  judge  charged  the  jury  that  '^  the 
prosecution  must  prove  their  case ;  must  convince  and  satisfy  you 
beyond  a  reasonable  doubt  by  legal  evidence,  of  the  guilt  of  the 
defendant,  or  he  is  entitled  to  an  acquittal.  But  this  doubt  should 
be  in  fact  a  reasonable  doubt,  not  a  mere  quibble  or  excuse,  resorted 
to  as  a  method  of  escape  from  the  performance  of  an  important 
duty." 

The  counsel  for  the  prisoner  requested  the  court  to  charge  ^'  that 
the  evidence  must  be  of  such  a  character  as  to  exclude  tp  a  moral  cer- 
tainty every  other  hjrpothesis  than  that  of  guilt,  before  they  can 
render  a  verdict  of  guilty."  The  court  replied:  "I  decline  to 
charge  on  that  subject  except  as  I  have  already  charged." 

The  prisoner's  counsel  excepted  to  the  following  portions  of  the 
charge  :  '^  It  is  not  necessary,  as  claimed  for  the  defense,  that  if  the 
intent  be  to  steal,  the  prosecution  must  show  an  intention  to  steal 


SEPTEMBER  TERM,  1874.  295 


Myera  y.  People. 


enough  to  amount  to  grand  larceny.     It  is  sufficient  for  all  the 
purposes  of  this  case,  if  the  intention  was  to  steal  any  amount 
whatever  or  property  of  any  value  whatever,  or  in  the  language  of 
the  statute,  *any  valuable  thing.'" 

^^  It  is  claimed  on  behalf  of  the  prosecution  that  the  defendant 
is  guilty  under  this  indictment,  if  you  shall  find  that  he  broke  and 
entered  the  rooms  or  building  of  the  Young  Men's  Christian  Associ- 
ation with  intent  to  commit  a  felony — that  is,  with  intent  to  dig 
down  through  the  floor  of  the  association  rooms  into  the  bank 
below,  with  intent  to  steal  in  the  bank.  And,  I  charge  you  that 
this  claim  is  well  founded,  and  is  a  correct  exposition  of  the  statute. 
*  ♦  *  ♦  Therefore,  if  you  find  that  the  defendant  broke  and 
entered  into  the  Association  rooms  with  the  intention  of  then  dig- 
ging down,  breaking  into  and  entering  the  vault  of  the  bank  below, 
with  intent  to  steal  from  the  bank,  even  though  he  failed  in  break- 
ing through  or  effecting  an  entrance  into  the  vault  or  bank,  he  is 
guilty  of  burglary  in  the  third  degree,  and  you  can  properly  con- 
vict him  under  the     ♦    ♦    ♦    indictment'* 

The  prisoner  was  found  guilty  and  sentenced  to  the  Auburn  State 
Prison  for  a  term  of  five  years. 


Hart  £  McChiire,  for  plaintiff  in  error. 

W.  L,  Dailey,  district  attorney,  and  John  Murdoch,  for  the  peo- 
ple. 

BooKES,  J.  It  may  well  be  claimed,  I  think,  that  the  court  of 
oyer  and  terminer  had  jurisdiction  to  try  the  prisoner  without  any 
order  from  the  court  of  sessions,  sending  the  indictment  to  the 
former  court  for  trial.  It  is  supposed  that  the  right  to  hear  and 
determine  all  crimes  triable  in  the  county,  and  of  general  jail 
delivery,  given  by  the  statute 'to  courts  of  oyer  and  terminer,  is 
abundant  to  confer  jurisdiction  on  that  court  to  try  indictments 
found  at  the  sessions,  without  any  order  from  the  latter  court. 
2  R  S.  206,  §  29 ;.  People  v.  Gatf,  10  Wend.  509 ;  People  v.  Oen. 
Sess.  N.  Jl,  3  Barb.  144 ;  People  v.  Judges  of  Dutchess  Oyer  and 
Terminer,  2  Barb.  282 ;  Quimbo  Appo  v.  Peoph,  20  N.  Y.  531- 
543  seq.  In  two  of  the  cases  cited,  the  powers  of  the  court  of 
oyer  and  terminer  are  elaborately  discussed. 

In  People  v.  Oay,  Suthebland,  J.,  remarks  as  follows:  '^li 
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is  correctly  observed  by  the  coonsel  for  the  people  that  their 
power  of  general  jail  delivery  conferred  by  the  statutes  most  be 
considered  at  least  as  ample  and  comprehensive  as  that  oonferred 
upon  the  justices  of  assize  at  common  law^  by  their  special  com- 
mission to  deliver  jails/'  and  he  adds  that,  in  relation  to  them,  ''it 
seems  to  be  well  settled  that  they  may  try  indictments  found  before 
other  courts,  as  well  as  those  found  before  themselves,  when  the 
prisoners  are  in  jail.*'  So,  in  People  v.  Judges  of  Dtiichess 
Oyer  and  Terminer  y  Strong,  J.,  says:  "Their  statutory  powers 
are  identical  with  those  expressed  in  the  commissions  to  similar 
tribunals  in  England."  And,  in  People  v.  Oen.  Sess,  of  N,  K, 
the  same  learned  judge  remarks  as  follows:  ''The  indictment 
against  the  relator  was  found  and  presented  at  the  general  ses- 
sions, *  *  ♦  and  ^aa  triable  before  the  oyer  and  terminer, 
whether  sent  there  by  the  sessions,  or  removed  by  an  order  of  a 
justice  of  this  court,  or  county  judge,  or  without  either,*^  In 
Quimbo  Appo  v.  People ^  Seldek,  J.,  in  speaking  of  the  com- 
mission of  jail  delivery,  says,  that  it  conferred  authority  upon  the 
commissioners  "  to  deliver  the  jail  of  all  prisoners  found  therein 
upon  their  arrival  at  the  place  where  the  court  is  held,  and  by  vir- 
tue of  this  power,  they  try  all  indictments  whatever  the  offense,  or 
wherever  found."  See,  also,  1  Chit.  Orim.  Law,  142-3  ;  4  Black. 
Com.  270.  But  I  do  not  deem  it  necessary  to  hold  in  this  case 
that  the  court  of  oyer  and  terminer  had  authority  to  try  the  pris- 
oner without  the  order  of  the  court  of  sessions  sending  it  to  the 
former  court  for  trial.  With  such  order,  the  authority  of  the  court 
is  not  questioned.  The  statute  expressly  declares  that  the  court 
of  oyer  and  terminer  and  jail  delivery  shall  have  power  to  try  di 
indictments  found  in  the  court  of  sessions  of  the  same  county, 
which  shall  have  been  sent  by  order  of  such  court  of  sessions  to, 
and  received  by,  the  court  of  oyer  and  terminer.  2  K.  S.  206,  §  30. 
In  this  case  such  order  was,  as  I  think,  shown  to  Jiave  been  granted 
and  duly  entered  in  the  records  of  the  court.  When  the  question 
as  regards  the  existence  of  the  order  was  raised,  the  record  showed 
that  such  order  had  been  made  by  the  court  of  sessions,  1st,  by  an 
indorsement  on  the  indictment ;  and,  2d,  by  an  order  entered  in 
the  minutes  kept  by  the  clerk  of  that  court.  These-entries  may 
have  been  informal,  but  they  were  good  in  substance  to  show  the 
order  of  the  court,  to  the  effect  that  the  indictment  should  go  to 
the  oyer  and  terminer.    Such  is  their  plain  import ;  and,  as  pie- 
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sented  by  the  entries  themselyes,  they  appeared  as  the  record  of 
the  court  of  sessions,  made  by  its  duly  constituted  officer.  Nor 
was  the  record  at  all  impugned  by  the  oral  proof,  granting  that  it 
might  be  thus  impugned.  As  regards  the  indorsement  on  the 
indictment,  the  clerk  testified  that  it  was  made  at  the  time  the 
prisoner  was  arraigned  and  entered  his  plea,  and  that  U,  was  in 
compliance  with  the  direction  of  the  court;  and  as  regards 
the  order  in  the  clerk's  minutes,  he  testified  that,  although. he 
actually  made  the  entry  of  it  at  the  opening  of  the  trial  in  the 
court  of  oyer  and  terminer,  yet  it  was  pursuant  to  the  direction  of 
the  court  of  sessions,  and  it  was  entered  in  the  blank  left  in  the 
minutes  therefor. 

I  am  of  the  opinion  that  the  direction  of  the  court  of  sessions,, 
evidenced  by  the  indorsement  on  the  indictment,  was  a  substan- 
tial compliance  with  the  statute  authorizing  that  court  to  send  the 
indictment  to  the  court  of  oyer  and  terminer,  and  empowered  the 
latter  court  to  try  the  prisoner  thereon.  There  is  no  statute  declar- 
ing how  the  minutes  of  the  proceedings  shall  be  kept.  The  indict- 
ment, with  the  prisoner's  plea  of  not  guilty  thereon,  was  a  record 
in  that  court,  and  the  entry  indorsed  in  conformity  with  the 
direction  of  the  court  became  a  part  of  such  record.  All  were 
kept  and  filed  together.  They  became  and  were  the  record  of  the 
court  as  to  the  proceedings  in  the  court  against  the  prisoner  for 
the  crime  with  which  he  was  charged ;  and  together  they  must 
stand  for  what  they  import. 

But  let  the  entry  on  the  indictment  be  disregarded  and  go  fbr 
nought,  and  it  then  appeared  that  the  indictment  was  sent  by  the 
order  of  the  court  of  sessions  to  the  oyer  and  terminer.  This 
appeared  from  the  entry  in  the  minutes  of  the  clerk  of  that  court. 
True,  the  order  was  not  actually  entered  during  the  sitting  of  the 
court  and  in  its  presence,  but  superadded  to  the  legal  presumption 
afforded  by  the  order  itself  on  its  production,  duly  entered  by  the 
proper  officer,  to  the  effect  that  it  was  directed  by  the  court  when 
in  session,  we  have  the  uncontradicted  testimony  of  the  clerk  in 
yerification  of  the  fact.  It  was  not  necessary  to  its  validity,  that  the 
order  or  direction  of  the  court  should  have  been  actucdly  entered 
during  its  session.  It  was  sufficient  if  the  facts  as  they  really 
existed  authorized  the  entry.  Massey  y.  Johnson^  12  East,  67  et 
seq.  J  Bex  v.  Barker,  1  id.  186;  HaU  v.  TuttUy  6  Hill,  38;  PeopU  t. 
Jm/fett,  3  Wend*  314,  319.  It  is  a  well-settled  rule,  applicable  as 
Vol.  IV,  N.  Y.  Rep.—  88 
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w^ell  to  crimiaal  cases  as  to  civil,  that  a  party  cannot  be  heard 
to  complain  on  account  of  the  mere  omissiou  of  the  clerk,  when  a 
subitantial  right  is  not  involved,  and  especially  is  this  so  when  the 
formal  omission  may  be  instantly  supplied.  Here  the  judicial  act 
had  been  performed.  The  decision  of  the  court  had  been  declared. 
Its  direction  had  been  given,  and  the  entry  or  recording  of  the  decis- 
ion and  direction  was  but  a  ministerial  duty,  devolving  on  the  clerk. 
So,  as  was  said  in  substance  in  one  of  the  cases  cited,  the  formal  entiy 
of  the  order  or  direction  of  ^he  court,  as  actually  declared,  could  be 
made  at  any  time  when  necessary  for  the  purpose  of  evidence. 

The  considerations  above  suggested  lead  to  the  conclusion  that 
the  indictment  in  this  case  was  properly  in  the  court  of  oyer  and 
terminer,  and  that  it  was  competent  for  that  court  to  try  the 
prisoner  thereon. 

It  is  next  urged  that  the  indictment  was  without  a  caption.  The 
answer  to  this  objection,  stated  by  the  counsel  for  the  people,  is  com- 
plete ;  that  the  caption  formed  no  part  of  the  indictment  and  could  be 
affixed  by  the  clerk  at  any  time  with  a  view  to -the  perfecting  of  the 
record.  While  the  indictment  remained  in  the  sessions  a  caption 
was  unnecessary  :  and  it  only  became  requisite  on  its  removal  to 
the  oyer  and  terminer.  The  affixing  of  the  caption  was  important 
only  to  show  the  history  of  the  proceedings  against  the  prisoner. 
The  prefixing  or  attaching  of  it  was  but  a  ministerial  act,  and  it 
was  well  performed  by  the  clerk  in -this  case  —  if  indeed  its  omis- 
sion could  be  urged  against  proceeding  with  the  trial  in  the  oyer 
and  terminer. 

We  are  now  brought  to  a  consideration  of  the  case  on  the 
evidence  and  on  the  exceptions  taken  to  the  judge's  charge  and  his 
refusal  to  charge  as  requested.  The  evidence  on  which  the  prisoner 
was  convicted  was,  as  it  seems,  purely  and  entirely  circnmstantiaL 
It  is  not  before  us  in  detail.  Portions  of  it  only  are  given  with  a 
view  to  present  the  questions  intended  to  be  raised  by  the  excep- 
tions. But  as  to  most  of  the  facts  and  circumstances,  it  is  stated 
simply  in  the  case  before  us,  that  evidence  was  given  showing  their 
existence  or  tending  to  their  establishment  before  the  jury.  As 
regards  those  facts  and  circumstances,  in  so  far  as  they  are  material 
and  necessary  to  support  the  verdict  of  the  jury,  we  must  hold 
them  to  have  been  satisfactorily  proved. 

The  case  is  a  remarkable  one,  resting  as  it  does  on  a  great  numbei 
of  circumstances,  many  of  them  apparently  insignificant  when 
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considered  as  isolated  facts,  but  when  arranged  in  logical  order 
and  applied  to  the  prisoner,  with  the  view  of  determining  his  motives 
and  designs,  they  form  a  basis  for  probabilities  leaving  no  reason- 
able doubt  of  his  guilt.  Certainly  the  fair  deductions  from  the 
proof  were  decidedly  against  him.  The  ^discovery  of  the  imple- 
ments with  which  the  burglary  was  evidently  attempted,  and  the 
proof  tending  to  connect  the  prisoner  with  their  possession, 
attempted  concealment  and  use,  afforded  matters  of  just  and  fair 
consideration  for  the  jury,  and  their  conclusion  must  be  accepted 
as  the  truth  of  the  case. 

It  is  supposed  by  the  prisoner's  counsel  that  some  factff  admitted 
in  evidence  were  of  questionable  character,  as  circumstances  point- 
ing to  the  complicity  of  the  prisoner  with  the  criminal  act  charged; 
but  I  find  none  so  remote  and  irrelevant  as  to  have  demanded  their 
exclusion.  The  exhibition  of  the  tools  before  the  jury  were  proper 
as  the  case  stood  on  the  facts  disclosed.  People  v.  Lartied,  7  N. 
T.  445;  Mulhada  v.  B.  0.  R.  R.  Co.,  30  id.  372;  Matteson  v.  N. 
Y.  G.  R.  R.  Co,,  35  id.  491.  So,  also,  was  the  introduction  of  the 
newspapers  found  with  them;  as  was  also  the  fact  of  the  prisoner's 
flight  from  jail;  although  this  latter  circumstance,  while  admis- 
sible, was  of  little  significance  in  this  case. 

Nor  was  there  any  ground  for  exception  to  the  charge  of  the 
judge  or  in  his  refusal  to  charge  as  requested. 

I  think  the  remarks  of  the  learned  judge  to  the  jury  eminently 
fair  on  the  facts  and  sound  in  law.  He  stated  in  explicit  terms 
that  the  prosecution  was  bound  to  prove  the  case  against  the  pris- 
oner; that  if  after  careful  consideration  of  the  case  they  found  that 
the  evidence  was  consistent  with  the  theory  of  defendant's  inno- 
cence, they  should  not  hesitate  to  acquit  him;  that  unless  they  were 
satisfied  of  his  guilt  beyond  a  reasonable  doubt  on  legal  evidence  he 
was  entitled  to  an  acquittal. 

This  was  equivalent  to  a  charge  as  requested  that  the  evidence 
must  be  of  such  a  character  as  to  exclude,  to  a  moral  certainty, 
every  other  hypothesis  than  that  of  guilt.  The  learned  judge  said 
explicitly  that  if  they  found  that  the  evidence  was  consistent  with 
the' defendant's  innocence  they  should  acquit  him;  that  they  should 
be  satisfied  of  his  guilt  beyond  a  reasonable  doubt,  or  he  was  enti- 
tled to  an  acquittal.  This  the  judge  was  not  bound  to  repeat,  even 
in  different  language.  Having  fully  and  correctly  stated  the  law 
on  the  subject  it  was  not  error  to  decline  further  to  remark  thereon. 
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Many  other  exceptions  were  interposed,  but  none  of  them  are 
deemed  to  present  any  ground  of  error,  nor  are  they  considered  of 
snch  importance  as  to  require  particular  comment 

We  are  of  the  opinion  that  the  record  discloses  no  error,  and 
that  the  conviction  and  judgment  should  be  affirmed. 

Conviction  and  jvdgmmi  affirmed. 


Howe  y.  Eceebt,  appellant 

Promiuory  note — iUegal  eonrideraiion — bmiaflde  hMer, 

An  article  was  stolen  from  the  premises  of  6.,  and  was  afterward  found  in 
defendant's  possession.  Defendant  was  under  apprehension  that  he  might 
be  prosecuted,  and  B.  took  advantage  of  this  drcumstance  to  induce  defend- 
ant to  "  settle  "  by  giving  B.  a  promissory  note.  B.  gave  defendant  a  receipt 
in  which  he  promised  not  to  prosecute  defendant  for  any  "  cause  of  action 
that  may  have  accrued  before  this  date."  In  the  same  receipt  B.  also  prom- 
ised that  if  any  party  should  prosecute  any  crimioal  action  against  defend- 
ant "  for  any  cause  that  may  have  arisen  before  this  date  "  he  would  refund. 
B.  afterward  transferred  the  note  to  plaintiff,  who  kept  a  store,  at  which  B. 
was  a  customer,  and  plaintiff  credited  the  note  on  B/s  account.  Plaintiff  was 
acquainted  with  the  circumstances  under  which  B.  obtained  the  note.  Hdd, 
that  the  note  was  void  for  want  of  a  valid  consideration,  and  that  plaintiff 
was  not  a  bona  fide  holder. 

Appeal  by  defendant,  Eckert,  from  a  judgment  entered  on  the 
report  of  a  referee.  The  action  was  brought  by  Oharles  L.  Howk 
against  Talmadge  Eckert,  the  maker  of  a  promissory  note  for  $55.00, 
and  Cornelius  Bishop,  indorser.    The  opinion  states  the  case. 

Wm.  Lounshery  and  B,  Tumefy  Jr.^  for  appellant,  cited  Wood 
V.  Robinson,  22  N.  Y.  564,  567  ;  Turner  v.  Treadway,  53  id.  650 : 
Richard  v.  Vanderpool,  1  Daly,  71 ;  Eadie  v.  SUmmon,  26  N.  Y.  9 ; 
Com.  Bank  y.  City  of  RocJiester,  41  Barb.  341 ;  Wiggin  y.  Bushy  12 
Johns.  307  ;  Welch  v.  Sagey  47  N.  Y.  143  ;  Weaver  v.  Barden,  49 
id.  286,  291. 

A.  Schoonmaker,  Jr.y  and  Gideon  Hilly  for  respondent.  The 
consideration  was  good.  Stewart  v.  Ahrenfeldty  4  Den.  189 ;  Sea- 
man y.  Seamany  12  Wend.  381 ;   Russell  y.  Oooky  3  Hill,  504 ; 
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Crans  v.  ffunkr,  28  N.  Y.  389  ;  Billings  v.  Van  Derheck,  23  Barb. 
546 ;  Keir  t.  Leeman,  51  Eng.  Com.  Law,  308 ;  Steuben  County 
Bank  t.  Mathewsanj  5  Hill,  249.  Plaintifi  was  a  bona  fide  holder. 
Edwards  on  Notes,  318,  337,  372,  373. 

» 

BoARDiCAK,  J.  In  the  fall  of  1872  a  larceny  was  committed  in 
plaintiff 's  store,  and  on  the  same  night  in  one  Bishop's  tavern.  A 
keg  of  whisky  was  stolen  from  Bishop's,  which  was  afterward 
found  in  defendant's  possession.  On  the  8th  of  November  the 
defendant  gave  Bishop  the  note  in  snit,  and  Bishop  gave  a  receipt 
to  defendant  as  follows  : 

*'Bec'd.  Showkan,  Nov.  8,  1872,  of  Talmadge  Eckert,  sixty- 
five  dollars,  in  full  settlement  of  all  cMms  or  demands  for 
damages  that  I  have  against  him  of  every  name  and  nature.  And 
I  hereby  promise  not  to  prosecute  nor  cause  to  be  prosecuted  any 
action  or  cause  of  action  that  may  have  accrued  before  this  date. 
And  I  further  promise  that  if  any  party  shall  in  good  faith  prose- 
cute any  criminal  action  against  said  Talmadge  Eckert,  for  any 
cause  that  may  have  arisen  before  this  date,  I  will  refund  the 
money.  "0.  D.  Bishop.'' 

On  the  18th  of  November  Bishop  sold  and  transferred  the  3;iote  to 
plaintiff,  who  brought  action  upon  it  after  it  became  due,  defend- 
ant refusing  to  pay  it.  The  action  is  defended  on  the  grounds  : 
1st.  That  the  note  is  void  for  want  of  consideration.  2d.  That  it 
was  obtained  from  defendant  by  fraud,  false  representations  and 
menaces  of  a  prosecution  for  a  felony.  3d.  That  plaintiff  was  not 
a  purchaser  in  good  faith  of  said  note.  It  is  apparent  from  the 
case  that  defendant  gave  this  note  solely  because  the  keg  of  stolen 
whisky  was  found  in  his  possession.  No  other  consideration  is 
shown  or  pretended.  It  is  equally  apparent  that  defendant  did  not 
steal  it.  Bishop  took  advantage  of  the  circumstances  to  induce 
defendant  to  give  this  note.  Defendant  was  under  apprehension 
that  he  might  be  prosecuted,  was  told  so  by  various  persons,  and 
was  advised  to  settle.  He  did  settle,  and  the  receipt  taken  by  him 
clearly  shows  the  motives  that  induced  the  settlement.  He  under- 
stood it  was  to  be  a  settlement  of  the  criminal  charges  which  might 
be  supported  by  the  stolen  keg  of  whisky  found  in  his  possession. . 
For  this  reason  he  required  the  last  clause  to  be  inserted  in  the 
receipt.    Bishop  recognized  the  agreement  by  signing  the  receipt. 
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All  the  pretended  damages  for  any  ciyil  cause  of  action  were  to  be 
returned  to  defendant  in  case  he  was  criminally  prosecuted.  It 
was,  therefore,  eyidently  only  a  settlement  of  the  criminal  charge, 
and  such  being  the  consideration  the  note  was  void.  All  the  eyi- 
dence  is  consistent  with  this  view  and  corroborates  it. 

The  pleadings  on  the  part  of  the  defendant  do  not  allege  that  a 
felony  had  been  committed,  and  that  this  note  was  giyen  to  Bish- 
op, who  knew  of  such  felony,  as  a  consideration  for  not  prosecuting 
defendant  therefor.  Steuben  Co.  BanJcy.  Mathewson,  5  Hill,  253. 
Such,  however,  was  substantially  the  defense  interposed,  and  evi- 
dence was  admitted  upon  that  theory.  The  case  was  tried  upon  that 
issue.  An  amendment  to  that  effect  would  have  been  allowed  upon 
the  .trial,  of  course,  and  in  the  furtherance  of  justice  should  be  now 
allowed  upon  appeal.  Code,  §  173.  Treating  the  answer  as 
amended  so  as  to  conform  the  same  to  the  facts  proved,  it  is  not 
difficult  to  say  that  the  note  was  given  for  an  illegal  consideration, 
and  was  void  in  its  inception. 

It  remains  to  be  seen  whether  the  plaintiff  is  a  bona  fide  purchaser 
of  this  note  from  Bishop.  To  entitle  a  person  to  protection  against 
a  prior  equity,  he  must  not  only  be  a  purchaser  without  notice,  but 
he  must  have  paid  the  pUrchase-money,  or  some  part  thereof,  or 
have  parted  with  something  of  value  upon  the  faith  of  the  pur- 
chase. Mere  credit  upon  a  pre-existing  debt  is  not  sufficient 
Weaver  v.  Barden,  49  N.  Y.  286,  291. 

The  plaintiff  was  not  a  purchaser  without  notice.  He  was  con- 
sulted as  to  the  propriety  of  the  settlement  between  Bishop  and 
defendant. .  He  knew  that  negotiations  for  such  settlement  were 
going  on.  He  talked  with  Bishop  in  reference  to  the  property 
stolen  from  each.  He  knew  defendant  gave  Bishop  a  note  for  $65 
upon  such  settlement.  He  made  no  inquiry  of  Bishop  what  the 
note  was  given  for  when  he  bought  it.  The  settlement  had  been  dis- 
cussed in  his  store  in  his  presence.  It  was  a  subject  of  frequent 
discussion  among  the  citizens  of  that  locality.  The  theft  and  the 
finding  of  the  stolen*  keg  of  whisky  in  defendant's  possession  was 
well  known  to  plaintiff.  He  had  a  common  interest  with  defend- 
ant in  the  recovery  of  the  stolen  property  and  punishment  of  the 
thieves.  Under  such  a  state  of  facts  it  would  be  idle  .to  say  that 
plaintiff  had  no  notice  of  the  origin  and  consideration  of  this  note. 

Besides,  plaintiff  parted  with  nothing  upon  the  faith  of  the  pur- 
chase of  this  note.     Bishop  was  plaintiff's  regular  customer ;  was  a 
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responsible  man  and  of  good  credit ;  plaintiff  was  willing  to  trust 
him.  It  was  not,  therefore,  a  case  of  a  note  taken  to  secure  further 
credit  or  to  bolster  up  a  doubtful  responsibility.  The  note  was  not 
needed  for  any  such  purpose.  Nor  was  any  such  contract  made 
between  the  parties  on  the  sale.  The  note  was  taken  of  Bishop  and 
credited  generally  upon  plaintiff's  account  theretofore  ''xisting 
against  Bishop.  The  balance  of  that  account  was  then  over  1100, 
far  in  excess  of  the  amount  of  the  note.  On  such  a  credit  the  law 
makes  its  application  upon  the  account  in  order  of  time.  The 
earlier  part  of  the  account  was  thereby  paid.  Truscott  v.  King^  6  ' 
N.  Y.  147  ;  Webh  v.  Dickinson,  11  Wend.  62. 

There  is  no  evidence  that  any  other  agreement  was  made.  No 
charge  was  made  against  Bishop  upon  that  date.  Plaintiff  testifies 
he  let  him  have  some  flour  (two  barrels)  upon  the  note.  But  he 
does  not  pretend  that  he  parted  with  the  flour  upon  the  faith  of 
such  purchase.  In  fact  the  flour  was  not  delivered  or  charged  at 
the  time  the  credit  was  given  for  the  note.  Nothing  in  fact  passed 
upon  the  day  of  the  purchase  which  can  be  honestly  deemed  a  new 
and  independent  consideration  therefor.  The  attempt  to  show  it  is 
an  afterthought  without  a  substantial  basis  for  its  support.  Neither 
party  understood  or  believed  that  Bishop's  responsibility  was 
doubted,  or  that  the  transfer  was  necessary  to  secure  further  credit. 
Nothing  of  the  kind  was  said.  The  note  was  taken  by  plaintiff 
because  it  was  perfectly  good,  unless  the  consideration  could  be 
impeached.  Judging  from  the  evidence  returned  he  attempted  to 
avoid  that  risk  by  shutting  his  eyes  and  closing  his  ears.  But  the 
attempt  is  and  ought  to  be  a  failure.  Great  sanctity  is  due  to  com- 
mercial paper  in  the  hands  of  bona  fide  purchasers  before  due.  But 
equal  respect  should  be  shown  to  considerations  of  public  policy  and 
common  equity  in  stopping  the  transfer  of  void  paper  secured 
through  fraud,  duress  or  the  violation  of  positive  law.  When  par- 
ties seek  to  recover  upon  vicious  paper,  they  must  come  into  court 
with  clean  hands.  Their  title  must  be  superior  to  the  maker's 
equities.  • 

Believing  this  plaintiff  to  be  a  purchaser  in  bad  faith,  and  with- 
out any  new  consideration  arising  out  of  such  purchase,  the  judg- 
ment entered  upon  the  report  of  the  referee  should  be  set  aside, 
referee  discharged  and  a  new  triul  granted,  with  costs  to  abide  the 

event. 

Judgment  reversed,  and  new  trial  granted. 
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EiSKLAXD  y.  D1KSMOBE9  appellant 
Oamtnon  carrier —  eonditunu  in  receipt  given  by  —  vihen  not  a  eaniract. 

Plaintiff  deliyered  to  aa  express  company  a  package  of  monej  to  be  trans- 
ported, and  received  a  receipt  containing  a  printed  condition  that  the  com- 
pany would  not  be  liable  for  loss  "  occasioned  bj  the  dangers  of  railroad 
transportation,  or  ocean  or  river  navigation,  or  by  fire  or  steam/'  The  pack- 
age was  lost  by  the  accidental  burning  and  sinking  of  a  vessel  at  sea.  Plain- 
tiff when  he  took  the  receipt  supposed  it  was  a  naked  receipt,  he  did  not 
know  it  was  a  contract,  did  not  read  the  conditions  or  assent  to  them.  Held, 
that  the  receipt  did  not  exempt  the  company  from  liability. 

Appeal  from  a  judgment  rendered  for  the  plaintifl  upon  the 
decision  of  the  court. 

The  action  was  brought  by  William  E.  Eirkland  against  William 
B.  Dinsmore,  President  of  the  Adams  Express  Company.  On  or 
about  March  25,  1865,  a  package  of  $200  in  money  was  delivered 
to  the  Adams  Express  Company  as  common  carriers,  at  Wilmington, 
N.  C,  by  the  plaintiff,  to  be  transported  to  Hudson,  N.  Y.  The 
agent  of  the  company  at  Wilmington,  upon  receiving  the  package, 
delivered  to  the  plaintiff  a  receipt.  This  receipt  was  produced  on 
this  argument  under  a  stipulation  of  counsel,  for  the  inspection  of 
the  court :     The  following  is  a  copy  of  such  receipt : 

"Adams  Express  Compant. 
Great  Eastern,  Western  &  Southern  Express  forwarders. 

(Form  5.) 

♦200.  Wilmington,  Mar.  25, 1865. 

Received  from — 

One  Pa.,  sealed,  and  said  to  contain  two  hundred  doll's,  ad- 
dressed Mrs.  S.  Eirkland,  Hudson,  N.  Y. 

Upon  the  special  acceptance  and  agreement  that  this  company  is 
to  forward  the  same  to  its  agent  nearest  or  most  convenient  to  des- 
tination j)nly,  and  there  to  deliver  the  same  to  other  parties  to  com- 
plete the  transportation,  such  delivery  to  terminate  all  liability  of  this 
company  for  such  package,  and  also  that  this  company  are  not  to  be 
liable  in  any  manner  or  to  any  extent  for  any  loss,  damage  or  deten- 
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tion  of  such  package  or  of  its  contents,  or  of  any  portion  thereof, 
occasioned  by  the  acts  of  God,  or  by  any  person  or  persons  acting 
or  claiming  to  act  in  any  military  or  other  capacity  in  hostility  to 
the  government  of  the  United  States,  or  occasioned  by  ciyil  or 
military  authority,  or  by  the  acts  of  any  armed  or  other  mob  or 
riotous  assembly,  piracy  or  the  dangers  incident  to  a  time  of  war, 
nor  when  occasioned  by  the  dangers  of  railroad  tran^orfcation,  or 
ocean  or  river  navigation,  or  by  fire  or  steam. 

In  no  event  is  this  company  to  be  liable  for  a  greater  sum  than 
that  above  mentioned ;  nor  shall  it  be  liable  for  any  such  loss  unless 
the  claim  therefor  shall  be  made  in  writing  at  this  office  within 
thiriy  days  from  this  date  in  a  statement  to  which  this  receipt  shall 
be  annexed. 

Freight.  For  the  Company, 

BOBIKSON." 

The  part  of  the  receipt  after  the  letters  "  N".  Y.,'*  was  in  very  fine 
and  close  print  and  was  partly  written  over  by  the  signature 
''  Robinson.^'  The  package  was  lost  by  the  accidental  burning  and 
sinking  of  the  steamer  "General  Lyon,"  at  sea,  between  Wilmington 
and  New  York.  The  defense  to  this  action  rested  solely  upon  the 
receipt,  which  was  claimed  to  express  the  contract  between  the 
parties.  The  plaintifF  remained  in  the  express  office  but  a  few 
moments  after  taking  the  receipt.  While  there  he  inclosed  the 
receipt  in  a  letter  already  written  to  his  mother,  Sarah  Kirkland. 

The  court  found  as  facts,  among  other  things,  "2.  That  the 
plaintiff  did  not  read  the  receipt  when  it  was  delivered  to  him,  nor 
was  his  attention  called  to  its  conditions  or  exceptions  at  that  time 
by  the  agent  of  the  company,  or  in  any  other  manner  or  by  any 
other  person ;  that  he  did  not  become  acquainted  with  its  contents 
until  the  following  fall  or  winter ;  that  he  thought  it  to  be  an 
ordinary  receipt  for  the  money,  and  not  a  contract ;  that  when  the 
receipt  was  handed  to  him,  he  looked  at  it  to  see  if  the  amount  was 
correct ;  that  when  he  took  the  receipt,  plaintiff  supposed  it  was  to 
show  that  the  company  received  the  money  and  that  the  money  was 
to  be  sent,  and  that  he  could  present  the  receipt  and  get  the  money 
again  ;  that  he  looked  at  the  receipt  to  see  where  the  money  was  to 
be  carried  and  to  whom  it  was  to  be  delivered ;  that  he  saw  that  it  was 
signed  by  the  company's  agent,  and  looked  at  the  date  also,  but  that 
no  knowledge  of  the  limitations,  exceptions  and  conditions  printed 
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at  the  bottom  of  the  receipt  was  at  the  time  brought  home  to  the 
plaintifiy  nor  did  he  ever  in  any  way  assent  to  such  limitations,  excep- 
tions and  conditions."  ^'7.  That  the  amoont  dne  at  this  date, 
(Sept.  30, 1871),  on  the  plaintiff's  claim,  is  two  hundred  and  ninety- 
one  dollars." 

As  conclusions  of  law,  the  court  found,  1.  "  That  the  special 
clauses  of  the  receipt  exempting  the  company  from  liability,  except 
as  therein  stated,  were  not  brought  home  to  the  knowledge  of  the 
plaintiff,  or  assented  to  by  him,  and  cannot  be  deemed  to  be  agreed 
upon  by  the  parties."  2.  "  That  the  receipt  delivered  by  the  com- 
pany to  the  plaintiff  did  not,  under  the  circumstances  detailed  in 
the  evidence,  constitute  an  express  contract  between  the  parties, 
according  to  all  its  terms  as  detailed  at  length  m  said  instrument^ 
limiting  the  common-law  liability  of  the  company  as  carriers  in 
accordance  with  and  to  the  extent  specified  in  said  instrument'' 
3.  That  the  defendant  is  liable  to  the  plaintiff  for  the  money  so 
lost  in  its  capacity  as  common  carrier,  for  the  sum  of  $291,  for 
which  the  plaintiff  is  entitled  to  judgment,  besides  the  cost  of  this 
action. 

Blatchfardf  Seward  £  Oriswold,  and  Cfhas.  M,  Da  Costay  for 
appellant.  An  agreement  limiting  the  liability  of  the  company 
as  carrier  is  valid.  Wolfe  v.  Myers,  3  Sandf.  7;  Newstadt  v.  AdamSf 
6  Duer,  43;  Moriarty  v.  Hamden^e  Express  Co.,  1  Daly,  221 ;  Dorr 
V.  K  J.  &  N.  Go.y  11  N.  Y.  485 ;  French  v.  B.  N.  Y.  S  K  R. 
R.  Co.,  4  Keyes,  108 ;  York  Co,  v.  Central  Railway,  3  Wall  107 ; 
Kalman  v.  U,  8.  Express  Co.,  13  N.  Y.  206.;  Grace  t.  Adams 
Express  Co.,  100  Mass.  505 ;  Maghee  v.  Camden  <B  Amboy  R.  R, 
Co.,  45  K  Y.  514,  518 ;  Lawrence  v.  JV.  Y.  P.  d  B.  R.  R.  Co., 
6  Conn.  63 ;  GhiUlaume  v.  Hamburgh  d  Am.  Packet  Co.,  42  N. 
Y.  212;  Steinweig  v.  Erie  Railway  Co.,  43  id.  123;  Pendergast  v. 
Adams  Exp.  Co.,  101  Mass.  120 ;  Lami  v.  Camden  and  Amboy  R. 
R.  Co.,  46  N.  Y.  271;  Cochran  v.  Dinjsmore,  49  id.  249; 
Westcott  V.  Fargo,  6  Lans.  319 ;  Famham  v.  C.  and  A.  R.  R.  Co., 
55  Penn.  St.  53 ;  Long  v.  JV.  Y.  C.  R.  R.  Co.,  50  K  Y.  76 ;  Bd- 
ger  v.  Dinem^ore,  51  id.  166.  It  is  no  answer  that  plaintiff  did 
not  read  the  conditions.  Grace  v.  Adams  Express  Co.,  100  Mass. 
505  ;  Blossom  v.  Dodd,  43  N.  Y.  264 ;  Rice  v.  Dwight  Manufacturing 
Co.,  2  Gush.  87;  Hopkins  v.  Westcott,  6  Blatch.  64;  OoUender  t. 
Dinsmore  (N.  Y.  Ct.  App.  1873);  Maguire  v.  Dinsmore  (N.Y.  Ot 
App.  1874)  ;  Fibel  v.  Livingston,  64  Barb.  179. 
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Horace  R.  Peck,  for  respondent  A  notice  or  statement  does  not 
create  an  express  contract.  JVevins  v.  Bay  State  Steamboat  Co.,  4 
Bosw.  225;  Prentice  v.  Decker,  49  Barb.  21;  Limbtcrger  v.  Weetcott, 
id.  283;  Rawaon  v.  Pennsylvania  R.  R.  Co,,  48  N.  Y.  212 ;  West- 
cott  V.  Fargo,  63  Barb.  349. 

m 

BoABDHAK,  J.  The  findings  of  facts  accord  entirely  with  the 
evidence.     There  is  no  conflict  of  evidence. 

Are  the  conclusions  of  law  excepted  to  correct?  It  is  conceded 
a  common  carrier  may  limit  his  liability  by  special  contract.  Did 
the  defendant  do  so  in  this  case?  Had  the  plaintiff  known  the 
contents  of  the  receipt  and  accepted  the  same  with  such  knowledge, 
he  would  have  been  bound  by  its  terms.  In  the  absence  of  any 
proof  upon  that  subject,  it  would  be  presumed  the  plaintiff  knew 
the  contents  and  assented  to  the  conditions  therein  contained.  So 
the  courts  have  repeatedly  held.  Grace  v.  Adams,  100  Mass.  606; 
Belger  v.  Dinsmore,  51  N.  Y.  166,  171.  The  court  of  appeals  have 
not  yet  decided  that  a  person  may  be  bound  by  a  contract  of  which 
he  has  no  Jtuowledge,  and  to  which  he  has  given  no  assent,  con- 
tained in  an  express  company's  receipt.  In  Belger  v.  Dinsmore,  61 
X.  Y.  166,  there  was  no  evidence  of  ignorance  of  contents  of  receipt, 
and  therefore  the  presumption  of  knowledge  from  acceptance  con- 
trolled the  decision.  Lott,  Ch.  G.,  puts  the  decision  upon  that 
express  ground  at  p.  171.  Mbel  v.  Livingston,  64  Barb.  179,  is 
decided  upon  the  authority  of  Belger  v.  Dinsmore,  but  fails  to 
recognize  the  plain  distinction  suggested  by  Judge  Lott,  which 
should  have  prevented  a  reversal  of  the  judgment.  In  Long  v. 
y.  Y.  Cent,  R.  R.  Co.,  60  N".  Y.  76,  the  contents  of  the  receipt  were 
known  and  discussed  when  taken.  In  Grace  v.  Adams  Express  Co., 
100  Mass.  506,  Colt,  J.,  says:  ''It  is  not  claimed  that  he  did  not 
know  when  he  took  it  that  it  was  a  shipping  contract  or  bill  of  lading.  *' 
Hence  the  presumption  of  knowledge  from  his  acceptance.  Keat- 
IXG,  J.,  says  there  was  evidence  'Hhat  the  plaintiff  assented  to 
thos3  terms.''  Such  is  not  true  here.  In  Rice  v.  Dwight  Manuf.  Co., 
2  Cush.  87,  plaintiff  received  the  printed  regulations,  and  was  noti- 
fied  that  they  contained  the  terms  of  the  contract.  In  Warhiis  v. 
Bowery  Savings  Bank,  21  N.  Y.  643,  plaintiff  was  unable  to  read 
English,  but  signed  the  rules  and  regulations  of  the  bank.  It  was 
held  he  was  bound  by  his  signature,  and  that  he  was  bound  in  law 
to  know  what  he  signed. 


I  . 
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Hophina  y.  Wesfcott,  6  Blatch.  64^  uneqniTocally  sustains  the 
appellant's  view.  But  it  is  condemned  as  an  authority  by  the  court 
of  appeals  in  Blossom  v.  Dodd,  43  N.  Y.  264^  268,  because  it  ignores 
the  idea  of  a  contract  and  of  assent. 

In  many  cases  the  presumption  of  knowledge  of  the  contents  of 
a  written  instrument  is  conclusive  after  acceptance.  So  a  porson 
insured  is  bound  by  the  terms  of  his  policy,  after  its  acceptance, 
whether  read  or  not.  So  the  grantee  of  a  deed  may  be  bound  by 
its  conditions  and  covenants,  though  he  may  not  have  signed  or 
read  it,  if  he  has  accepted  the  deed.  So  of  persons  knowingly 
taking  shipping  contracts  and  bills  of  lading  from  common  carriers. 
In  all  these  cases,  the  parties  know  they  are  making  or  accepting 
and  agreeing  to  contracts  when  they  receive  the  instruments  in 
writing.  The  law  imposes  upon  them  the  duty  of  thus  determining 
whether  the  contract  is  duly  set  out,  and  of  correcting  it  if  wrong. 
If  they  willfully  or  negligently  omit  to  read  it,  they  must  abide  ibe 
consequences. 

But  upon  the  facts  proved  and  found  by  the  court,  this  case  is 
analogous  to  Blossom  v.  Dodd,  supra.  The  plaintiff  supposed  he 
was  getting  an  evidence  that  he  had  deposited  so  much  money  with 
the  defendant  to  be  delivered  to  another,  something  like  a  baggage 
check  or  a  token  taken  of  an  express  company  in  lieu  of  a  baggage 
check  or  a  mere  naked  receipt  for  the  package  showing  whore  it  was 
to  be  carried  and  to  whom  delivered.  He  asked  for  nothing  else. 
He  had  no  notice  that  any  thing  else  was  in  it.  His  attention  was 
not  called  to  the  finely  printed  matter,  nor  was  he  informed  that  he 
would  assent  to  it  by  accepting  it.  Immediately  after  its  receipt, 
he  inclosed  it  in  a  letter  already  written  and  forwarded  to  the  party 
to  whom  the  money  was  to  be  delivered.  With  proof  that  the 
plaintiff  supposed  it  was  a  naked  receipt;  that  he  did  not  know  it 
was  a  contract;  that  he  did  not  read  the  j^rinted  matter  or  assent 
to  the  conditions  therein  stated,  the  court  cannot  hold  the  defend- 
ant exempt  from  responsibility  without  holding  the  plaintiff  respon- 
sible upon  a  contract  of  which  he  never  knew,  and  to  which  he 
never  assented.  The  following  cases  are  inconsistent  with  the 
defendant's  views  and  theory.  Limburger  v.  WestcoUj  49  Barb. 
283;  Rawson  v.  Penn.  R,  R.  Co.,  48  KT.  Y.  212;  Blossom  v.  Dodd, 
supra;  Sunderland  v.  Westcott,  40  How.  468;  Nevins  v.  Bay  State 
Co.,  4  Bosw.  225;  HoUister  v.  Nowleny  19  Wend.  234.  Some  of 
these  cases  apply  only  to  notices,  and  are  not  therefore  applicable. 
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Bnt  the  strange  consequence  follows  from  defendant's  claim  that  a 
notice  directly  given  to  a  party  is  worthless,  while  the  same  facts 
pat  in  the  form  of  a  contract,  signed  by  the  carrier  and  accepted 
by  the  party,  though  in  entire  ignorance  of  its  character  and  nature, 
is  binding  upon  him.  The  cases  of  Perkins  v.  N.  Y.  C.  B.  R.  Co,, 
24  N.  Y.  215;  Smith  v.  K  Y.  C.  B.  B.  Co.y  id.  223,  and  BiaseU  y. 
N,  Y.  C.  B.  B.  Co.,  25  id.  445,  are  aU  cases  of  express  contract, 
two  of  them  in  writing  signed  by  the  parties  receiying  the  pass, 
and  can  have  no  application  to  this  case. 

The  result  of  the  examination  leads  to  this  conclusion  :  Where  a 
person  from  the  nature  of  business,  the  manner  in  which  it  is  trans- 
acted, and  all  the  circumstances  surrounding  it,  knows  or  has  rea- 
son to  belieye  he  is  receiving  a  contract  that  will  bind  him,  he  will 
be  bound  whether  he  reads  it  or  not.  But  where  he  may  honestly 
and  in  good  faith  suppose  he  is  receiving  a  check,  token,  receipt  or 
voucher  of  some  kind,  or  ticket  as  evidence  of  money  paid,  he  will 
not  be  bound  by  a  contract  attached  thereto,  forming  no  necessary 
part  thereof  to  which  his  attention  is  not  called,  and  which  through 
ignorance,  haste  or  inadvertence  he  neglects  to  read  or  assent  to. 

The  judge  having  found  as  facts  —  "  That  the  plaintiff  did  not 
read  the  receipt  when  it  was  delivered  to  him,  nor  was  his  attention 
called  to  its  conditions  or  i3xceptions  at  that  time  by  the  agent  of 
the  company,  or  in  any  other  manner,  or  by  any  other  person ;  that 
he  did  not  become  acquainted  with  its  contents  until  the  fol- 
lowing fall  or  winter ;  that  he  thought  it  to  be  an  ordinary  receipt 
for  money  and  not  a  contract ;  that  when  the  receipt  was  handed 
to  him  he  looked  to  see  if  the  amount  was  correct ;  that,  when 
he  took  the  receipt  plaintiff  supposed  it  was  to  show  that  the 
company  received  the  money,  and  that  the  money  was  to  be  sent, 
and  that  he  could  present  the  receipt  and  get  the  money  again ; 
that  he  looked  at  the  receipt  to  see  where  the  money  was  to  te  car- 
ried and  to  whom  it  was  to  be  delivered  ;  that  he  saw  that  it  was 
signed  by  the  company's  agent,  and  looked  at  the  date  also,  but 
that  no  knowledge  of  the  limitation,  exceptions  and  conditions 
printed  at  the  bottom  of  the  receipt,  was  at  that  time  brought  home 
to  the  plaintiff,  nor  did  he  ever  in  any  way  assent  to  such  limita- 
tions, exceptions  and  conditions  ;"  and  such  facts  being  warranted 
by  the  evidence,  the  legal  conclusion  justly  follows  that  the  defend- 
ant was  not  exempted  from  liability  upon  the  ground  of  an  express 
contract  between  the  parties  creating  such  exemption. 
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No  regard  is  had  to  the  element  of  fraud  or  imposition  since  no 
sach  facts  are  fonnd  and  no  evidence  is  returned  that  would  seem 
to  justify  findings  against  the  defendant  in  those  respects. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 

Non.— The  principal  oaae  presentB  the  question  whether  a  perM>nwho  aoeeptaa 
receipt  for  a  paokace  dellyered  to  an  expreaa  company  is  bound  by  the  reasonable  con- 
ditions therein  expressed,  without  reading  the  conditions  or  being  msde  aware  of  the 
nature  of  the  receipt.  In  other  words,  whether  the  person  receiving  the  receipt  is 
bound  to  know  its  contents,  and  is  oonclusiTely  presumed  to  know  and  assent  to  Its 
terms.    The  principal  case  decides  this  question  in  the  negatiye. 

In  BifcMond  ▼.  AdavM'Expnm  Co^  97  Mass.  12i,  it  appeared  that  plainttiT  bought  goods 
at  a  factory  and  left  them  In  charge  of  a  workman  at  the  factory  to  be  deliyered  to  an 
express  company,  which  was  accordingly  done,  and  the  workman  was  given  a  receipt 
restricting  the  company's  liability.  The  company  received  like  packages  from  plaln- 
tlifs  about  that  time  without  giving  any  receipts.  Held,  that  plaintiffs  were  not 
bound  by  the  limitations  in  the  reoelptf  on  the  ground  that  plaintiffs,  under  the 
peculiar  facts  of  the  case,  and  not  having  seen  or  read  the  receipt,  could  not  be 
deemed  to  have  agreed  to  the  conditions.  In  Pe^ry  v.  ITiompton,  96  Mass.  848,  it 
appeared  that  neither  the  plaintiffs  nor  their  servants  had  any  actual  knowledge  of 
the  contents  of  the  receipt.  The  course  of  dealing  of  the  parties  had  not  been  uni* 
form.  Property  had  been  received  and  carried  by  the  express  company  without  any 
notice  relative  to  the  liability  of  the  company  having  been  given.  In  the  present 
instancy  the  goods  were  delivered  to  the  company  before  the  receipt  was  given,  and 
when  it  was  subsequently  sent  to  plaintiffs  a  portion  of  the  limitation  contained  In  the 
receipt  was  covered  with  a  revenue  stamp.  Held,  that  under  such  circumstances  a 
Jury  could  not  properly  find  any  assent  by  the  plaintiffs  to  the  terms  of  the  receipt. 
Bee,  also,  FOldjrum  v.  Qrand  Irunlc  RaHvoay  Go.,  66  Me.  4flS. 

But  Chrau  v.  Adami^  100  Mass.  606 ;  S.  O.,  1  Am.  Rep.  181,  hardly  sustains  the  prin- 
cipal case.  In  Qtom  v.  Adorns  the  facts  were  almost  identical  with  those  of  the  prin- 
cipal case.  The  package  was  money  delivered  to  the  Adams  Bxpress  Company  at 
Wilmington,  N.  C,  and  the  receipt  was  given  and  signed  b^the  SAme  agent  of  the 
company  (Robinson)  who  signed  the  receipt  in  the  principal  case.  The  package  was 
lost  at  sea  by  a  peril  from  liability  for  which  the  receipt  exempted  the  company. 
GOLT,  J.,  who  delivered  the  opinion,  said :  **  The  acceptance  of  it  (the  receipt)  }aj  the 
plaintiff,  at  the  time  of  the  delivery  of  his  package,  without  notice  of  his  dissent  from 
its  terms,  authorised  the  defendants  to  Infer  assent  by  the  plaintiff.  It  was  his  only 
voucher  and  evidence  against  the  defendants.  It  is  not  claimed  that  he  did  not  know, 
when  he  took  It,  that  it  was  a  shipping  contract  or  bill  of  lading.**  But,  If  it  had  been 
so  claimed,  the  Judge's  subsequent  remarks  would  have  effectually  disposed  of  thst 
claim.  He  says,  "It  was  his  duty  to  read  it.  The  law  presumes,  in  the  abeenoeiof 
fraud  or  imposition,  that  he  did  read  it,  or  was  otherwise  informed  of  its  contents, 
and  was  willing  to  assent  to  Its  terms  without  reading  it.  Any  other  rule  would  fall 
to  conform  to  the  experience  of  all  men.  Written  contracts  are  intended  to  preserve 
the  exact  terms  of  the  obligations  assumed,  so  that  they  may  not  be  subject  to  the 
chances  of  a  want  of  recollection  or  an  intentional  misstatement.  The  defendants 
have  a  right  to  this  protection,  and  are  not  to  be  deprived  of  it  by  the  willful  negli- 
gent omission  of  the  plaintiff  to  read  the  paper."  From  this  case  the  inference  is 
inevitable  that  a  party  who  accepts  a  receipt  from  an  express  company  Is  conclu- 
sively presumed  to  have  assented  to  its  terms ;  and  he  Is  estopped  ftom  showing  that 
he  did  not  read  the  receipt,  and  was  not  aware  of  Its  contents. 

In  Bdoer  v.  Dinanort^  61  N.  Y.  106;  B.  0.,  10  Am.  Rep.  676,  the  precise  question 
raised  In  the  principal  case  was  not  specifically  decided.  In  Belger  v.  Ddnsmmt  there 
was  no  positive  proof  that  the  person  accepting  the  receipt  did  not  read  It,  or  become 
aware  of  its  contents.   But  the  court  held  that  it  was  a  preaumpMon  o/  tow  (not  a  pre 
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sumption  of  fact)  that  a  party  reoelTloff  an  inatrument  of  the  kind  la  aoquainted  with 
Ha  contents,  and  assents  to  the  conditions  therein.  There  is  a  very  strong  Inference 
to  be  drawn  from  this  case  that  a  party  receiving  and  carrying  away  an  '* express'* 
receipt  is  estopi>ed  from  showing  that  he  did  not  read  it  or  become  aoquainted  with 
its  contents  and  conditions. 

▲n  analogous  question  arises  in  case  of  printed  conditions  in  blanks  for  telegraph 
messages  lllled  up  and  signed  by  the  sender.  Although  there  is  a  more  active  assent 
on  the  part  of  the  sender.  In  Western  UnUm  Tdeoraiph  Co*  v.  Careu,  16  Mich.  685,  it . 
was  h<ld  that  a  party  who  writes  his  message  on  a  blank  bearing  the  direction  "  Send 
the  following  message,  without  repeating,  subject  to  above  condition  and  agreement 
ndorsed  on  back,"  he  thereby  accepts  the  conditions  whether  he  reads  them  or  not. 
In  Wcif  V.  Wegtem  Union  Tdeoraph  Co.,  (&  Penn.  St.  83,  it  was  7i«Id  that  a  party  having 
signed  the  message  was  presumed  to  be  aware  of  the  printed  conditions  thereon .  In 
Breece  v.  Tdeoraph  Co.,  48  N.  Y.  IflS,  Lott,  Oh.  C,  said :  *' A  party  using  such  a  blank 
and  writing  his  dispatch  thereon  assents  ty  the  terms  and  conditions  on  which  it  is  to 
be  sent.  If  he  omits  to  read  or  become  Informed  of  them,  It  is  his  own  fault."  Bakl, 
C,  also  said  that  under  the  circumstances,  "and  upon  the  ordinary  principle  appli- 
cable to  the  doctrine  of  estoppel  in  pais,  he  must  be  held  estopped  from  denying  or  dis- 
puting the  agreement."    In  this  case,  CTnice  ▼.  Adorns,  mtprch  was  cited  as  anaJo- 

gOU8.~BMP. 
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Chunter-^laimi^hreach  of  warranty^^PromisMry  notes -^ joint  and  several 

note — Judgment  — form  of, 

A  note  made  bj  D.,  ae  principal,  and  V.^as  surety,  was  giyen  in  payment  for 
cheese  purchased  by  D.  and  several  others  joihtly.  HM,  that  damages  by 
reason  of  a  breach  of  warranty  of  the  quality  of  the  cheese  could  not  be  set 
up  as  a  counter-claim  in  an  action  against  D:  and'V.  on  the  note. 

A  promissory  note  signed  by  two- persons  read,  "I  promise  to  pay/'  etc.  Beli, 
a  joint  and  several  note. 

In  an  action  upon  a  promissory  note  madd  by  D.  and  owned  by  V.  and  others, 
y.  was  joined  as  defendant  upon  the  ground  that  he  refused  to  join  as 
phdntiff.  HM,  that  a  judgment  might  be  directed  that  the  plaintiffb  recover 
against  D.  alone,  without  prejudice  to  the  rights  of  plaintiffs  and  T.  as  between 
themselves,  and  this,  notwithstanding'  thedemand'of  tiie  complaint  vras  for 
judgment  against "  the  defendants." 


Motion  for  a  new  trial  upon  a  case  and  exceptions  ordered  to  be 
heard  in  the  first  instance  at  general  term.  The  action  was  brought 
in  Chenango  county  by  De  Witt  Hopkins  and  a  large  number  of 
others  against  Daniel  W.  Lane  and  Victory  L.  Lane,  upon  a  prom- 
issory note  reading  as  follows  : 
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Hopkiiw  Y.  Lane. 

"•796.63  LiNCKLABK,  Oct.  26,  1867. 

'^  For  yaloe  received  I  promise  to  pay  Thomas  Holl  or  bearer  seven 

hundred  and  ninety-six  dollars  and  sixty-two  cents,  60  days  from 

date,  with  interest  after  30  days. 

''DAiiaBLW.  Lake, 
"VictobtL.  Lajjtb.^ 

The  plaintiffs  and  the  defendant.  Victory  L.  Lane,  were,  at  the 
time  the  note  was  given,  jointly  interested  in  tho  manufacture  and 
sale  of  cheese,  and  the  note  was  given  to  the  persons  having  charge 
of  the  sale  of  such  cheese  in  payment  for  a  quantity  of  cheese  par- 
chased  by  Daniel  W.  Lane  and  two  others  upon  their  joint  account 

The  complaint  set  forth,  among  other  things,  that  the  plaintiAi 
and  Victory  L.  Lane  (who  had  signed  the  note  as  surety  only)  owned  . 
the  note  jointly,  that  he  had  refused  to  join  in  the  action  as  plaintiff, 
and  was,  on  that  account,  joined  as  defendant.    Other  facts,  material 
to  the  case,  sufiGiciently  appear  in  the  opinion. 

At  the  trial  the  jury,  under  the  direction  of  the  court,  rendered 
a  verdict  for  the  plaintiff  for  the  full  amount  of  the  note  and  interest 

L.  B.  Kern,  for  plaintiffs. 

E.  H.  Prindle,  for  defendants. 

BocKES,  J.  It  does  not  appear  from  the  papers  in  this  case  that 
any  reply  was  interposed  by  the  plaintiffs  to  the  counter-claim  aet 
up  by  the  defendants  in  their  answer.  But  no  point  was  taken 
based  on  any  omission  or  imperfection  in  the  pleadings  on  either 
side  ;  and  the  trial  proceeded  as  if  they  were  sufficient  for  the  pre- 
sentation to  the  court  of  every  question  raised.  Therefore,  neither 
party  is  now  at  liberty  to  urge  the  absence  of  a  reply,  or  of  any 
matter  which  could  have  been  stated  by  way  of  a  reply,  as  ground 
of  objection,  or  in  answer  to  any  objection,  considered  and  decided 
on  the  trial ;  for  non  constaty  if  an  omission  in  that  regard  had  been 
suggested,  it  would  have  been  supplied  and  obviated  at  once  by 
permission  of  the  court.  The  case  is  free  from  all  difficulties  rest- 
ing  on  questions  of  pleading. 

It  may  be  well  here  also  to  remark  preliminarily  that  the  matter 
of  alleged  defense  for  a  breach  of  warranty  and  for  fraud  can  only 
be  urged  in  this  case  by  way  of  counter-claim,  and  in  reduction  of 
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the  plaintifPs  claim  on  the  note,  and  not  as  an  absolute  bar  of  the 
right  of  action ;  inasmnch  as  the  property  sold  was  accepted  and 
retained  or  disposed  of  by  the  vendees  without  returning  or  offer- 
ing to  restore  it  to  the  vendors.  We  will  now  proceed  to  an 
examination  of  the  case  on  the  exceptions  sent  here  for  our  con- 
sideration. 

The  learned  judge  was  unquestionably  correct  in  holding  that  no 
right  of  recoupment  was  shown  in  this  case.  If  a  claim  existed, 
either  for  a  breach  of  warranty  or  for  fraud,  it  was  in  favor  of 
Daniel  W.  Lane,  Darius  W.  Benjamin  and  Quincey  Matthewson,  the 
vendees  of  the  property.  According  to  the  allegations  of  the 
answer,  as  well  as  to  the  proof,  the  purchase  of  the  cheese  was  by 
those  persons  jointly;  and  the  damage,  if  any,  for  the  alleged 
injury  accrued  to  them  jointly.  For  aught  that  appeared  they 
remained  the  joint  owners  of  such  alleged  claim.  It  could  no^ 
therefore,  be  allowed  in  reduction  of  the  note  in  suit,  made  by 
Daniel  W.  Lane  as  principal,  and  by  Victory  L.  Lane  as  his  surety. 

Besides,  the  proof  showed  that  one  of  the  joint  purchasers  was 
well  acquainted  with  the  cheese  at  the  time  of  its  purchase  and 
delivery,  and  had  full  knowledge  of  the  matters  pertaining  to  the 
subject  of  the  alleged  breach  of  warranty  and  fraud.  His  knowl- 
edge of  the  condition  and  quality  of  the  property  purchased  must 
be  deemed  the  knowledge  of  all  three. 

In  this  view  the  alleged  defense  on  those  grounds  failed,  and  the 
learned  judge,  for  this  reason  as  well  as  for  that  above  suggested, 
was  right  in  overruling  those  defenses. 

Nor  was  the  defense  of  misjoinder  of  parties  plaintiff  established 
by  the  proof.  On  the  contrary,  it  was  made  to  appear  that  the 
plaintiffs,  with  the  defendant.  Victory  L.  Lane,  were  united  in 
interest  in  the  action.  They  were  proved  to  be  joint  owners  of  the 
note,  as  was  averred  in  the  complaint.  Indeed,  the  case,  in  all  its 
parts,  was  made  on  the  trial  substantially  as  it  was  stated  in  the 
complaint,  and  because  it  was  reduced  simply  to  questions  of  law, ' 
the  judge  directed  the  exceptions  to  be  heard  in  the  first  instance 
at  general  term,  pursuant  to  section  265  of  the  Code,  and  judg- 
ment according  to  the  direction  and  authority  of  this  section  must 
now  be  given. 

The  question,  therefore,  is  what  judgment  should  be  given  on 
the  facts  stated  in  the  complaint? 

As  regards  the  defendant  Daniel  W.  Lane,  the  principal  debtor 
Vol.  IV,  N.  Y.  Rbp.  — 40 
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on  the  note,  the  case  seems  free  from  all  difBlculty.  The  note  in 
suit  reads  as  follows  :  "  For  yalue  received,  I  promise  to  pay/*  etc. 
It  was,  therefore,  joint  and  seyeral,  and  the  action  may  be  considered 
as  one  against  the  defendant,  Daniel  W.  Lane,  on  his  individnal 
promise.  In  this  view.  Victory  L.  Lane  was  made  defendant, 
because  being  a  joint  owner  of  the  note  with  the  plaintifls,  and 
thus  united  with  them  in  interest,  he  refused  to  join  with  them  in 
the  prosecution  of  the  demand.     Gode,  §  119. 

The  complaint  admits  of  this  yic^  of  the  case,  as  it  ayers  his 
joint  interest  with  the  plaintiffs  in  the  note,  charges  that  he  was 
joint  owner  thereof  with  them,  and  states  that  he  refused  to  be 
made  a  party  plaintiff.  On  the  trial  also  this  was  shown,  or  was 
assumed  to  be  his  position.  His  action  throughout  the  entire  suit 
was  hostile  to  the  prosecution  of  the  demand^  and  no  suggestion 
was  made  at  any  time  of  a  want  of  proof  that  he  had  refused  to  join 
as  plaintiff  in  the  effort  to  enforce  it.  Therefore,  as  aboye  stated, 
the  case  on  the  pleading  and  proof  may  be  regarded  as  an  action 
against  Daniel  W.  Lane,  on  his  individual  promise ;  and  clearly  as 
to  him  no  defense  whatever  is  established.  Admitting  that  he  had 
a  claim  jointly  with  Benjamin  and  Matthewson,  who  were  his  asso- 
ciates in  the  purchase,  against  the  plaintiffs  and  Victory  L.  Lane, 
for  the  alleged  breach  of  warranty  or  for  the  fraud,  such  claim 
could  not' avail  him  in  this  action,  based  on  his  individual  liability. 
The  plaintiffs  are  entitled  to  judgment  against  the  defendant 
Daniel  W.  Lane,  for  the  amount  of  the  note,  with  costs. 

Now  as  the  case  stood  at  the  close  of  the  trial,  what  judgment 
should  have  been  awarded,  as  regards  the  defendant  Victory  L.  Lane, 
who  it  seems  is  now  deceased  ? 

On  the  theory  above  suggested,  that  the  action  may  be  considered 
as  against  Daniel  W.  Lane,  on  his  individual  promise.  Victory  L. 
Lane  was  made  defendant  on  the  record,  not  with  a  view  to  enforce 
a  liability  against  him  on  the  note,  but  because  being  united  in 
interest  with  the  plaintiffs,  he  refused  to  join  them  in  the  prosecu- 
tion of  the  suit.  True,  the  plaintiffs  in  the  complaint  demanded 
judgment  against  the  defendants  for  the  amount  of  the  note,  but 
the  prayer  for  relief  formed  no  part  of  the  cause  of  action  ;  and,  as 
was  well  said  by  Mr.  Justice  Oady,  a  party  should  not  suffer  at  the 
hands  of  the  court,  because  he  did  not  know  how  to  pray.  The 
case  must  be  considered  on  the  facts,  and  the  proper  judgment 
should  be  rendered  on  them.    So  it  is  the  same  as  if  judgment  had 
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been  demanded  on  the  note  against  Daniel  W.  Lane  alone.  Al] 
defenses  haying  failed  the  proper  judgment  to  haye  been  awarded 
at  the  close  of  the  trial,  in  case  it  had  then  been  directed,  as  it 
might  haye  been,  was,  that  the  plaintiffs  recoyer  against  the  defend- 
ant, Daniel  W.  Lane,  the  amount  of  the  note,  with  costs,  but  with- 
out prejudice  to  the  rights  of  the  plaintiffs,  as  between  themselyes 
and  Victory  L.  Lane,  both  as  to  his  ultimate  liability  on  the  note, 
and  as  to  the  matters  growing  out  of  the  manufacture  and  sale  of  the 
cheese  and  the  moneys  arising  therefrom.  Perhaps  Victory  L.  Lane 
should  haye  been  charged  jointly  with  his  co-defendant,  with  the 
costs  of  the  action,  inasmuch  as  he  joined  in  a  groundless  defense ; 
but  that  is  of  little  moment  at  this  stage  of  the  case.  Victory  L. 
Lane  being  dead. 

Now  the  judgment  which  would  haye  been  right  at  the  close  of 
the  trial  should  npwbe  directed  in  so  far  as  is  admissible  under  the 
altered  circumstances  of  the  case,  growing  out  of  the  decease  of 
several  of  the  parties,  and  should  be  in  substance  as  aboye  indicated. 
Such  judgment  will,  as  it  seems  to  me,  be.  just  to  all  parties.  It 
will  be  effectual  to  enforce  the  liability  of  Daniel  W.  Lane,  accord- 
ing to  law,  on  the  facts  in  so  far  as  they  affect  him,  and  will  leaye 
all  matters  between  the  plaintiffs  and  the  personal  representatiyes 
of  Victory  L.  Lane  open  for  adjustment  on  all  the  facts,  as  they 
shall  be  found  to  exist  between  them. 

Whether  or  not  a  recoyery  in  this  action  against  Victory  L.  Lane 
(were  he  still  liying),  for  the  full  amount  of  the  note  could  be  main- 
tained, it  is  here  unnecessary  to  determine.  But  I  am  under  the 
impression  that  no  recoyery  could  be  had  against  him  thereon, 
except  for  the  balance,  which  should  remain  after  deducting  such 
portion  of  the  claim  as,  on  an  accounting  between  the  parties, 
should  be  found  to  be  his  just  share.  Howeyer,  this  question  will 
not  here  be  discussed. 

Judgment  herein  is  directed  as  follows :  Judgment  ordered 
agaLost  the  defendant,  Daniel  W.  Lane,  for  the  amount  of  the  note 
in  suit,  with  costs,  but  without  prejudice  to  the  rights  of  the  sur- 
yiying  plaintiffs,  and  the  personal  representatiyes  of  those  who  are 
deceased,  as  between  themselyes  and  the  personal  representatiyes  of 
Victory  L.  Lane,  now  deceased,  both  as  to  the  ultimate  liability  of  the 
latter  on  said  note,  and  as  to  the  matters  growing  out  of  the  manu- 
facture and  sale  of  the  cheese,  stifled  in  the  pleadings,  and  the 
moneys  arising  therefronL  Judgment  accordingly. 
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Vaughn,  appellant,  v.  Wbstoteb. 

WUnen — inierstt  of,  in  renUt  of  acHon,  may  be  inquired  into. 

A  witness  was,  on  cross-examination,  interrogated  as  to  his  interest  in  the  resolt 
of  the  trial.  Held,  that  sach  qnestiona  were  proper.  Although  interest 
does  not  now  disqualify  a  witness,  it  maj  be  shown  on  cross-examination 
with  a  view  to  test  his  credibility.  It  is  also  competent  to  Inquire  how  the 
witness  understands  the  ease  as  regards  his  interest. 

Appeal  from  a  judgment  disnuBsing  the  complaint  in  an  action 
tried  at  the  circuit.  The  action  was  brought  in  Schoharie  county, 
by  James  Vaughn,  against  John  Westover,  upon  a  promissory  nofjc 
During  the  pendency  of  the  action,  James  Vaughn  died,  and  Hiram 
W.  Vaughn,  the  executor,  under  his  last  will  and  testament,  was 
substituted  in  his  place.  The  only  facts  of  material  importance 
appear  in  the  opinion. 

Henry  Smithy  for  appellant. 

Mayham  <6  Krum,  for  respondent. 

BooKBS,  J.  The  witness  Stever  was  called  and  examined  by  the 
defendant.  He  gave  material  testimony,  the  tendency  of  which 
was  adverse  to  tho  plaintiff.  Thereupon,  on  his  cross-examination, 
he  was  interrogated  as  follows:  '^  Do  you  understand  that  if  Judge 
Westover  succeeds  in  this  cause,  you  will  be  relieved  from  this 
1500  liability  ?  Do  you  understand  that  your  pecuniary  interests 
will  be  affected  by  the  result  of  this  suit  ?  "  These  questions  were 
severally  objected  to  by  the  defendant's  counsel  and  were  exolnded 
by  the  court.  To  such  ruling  the  plaintiff  ^s  coitnsel  excepted.  I  am 
of  the  opinion  that  such  rulings  by  the  learned  judge  were  erroneous. 
While  interest  in  the  event  of  the  suit  will  not  now  absolutely  dis- 
qualify a  witness,  it  may  be  shown  on  his  cross-examination  with  a 
view  to  test  his  credibility.  If  pecuniarily  interested  in  the  result^  his 
statements  are  brought  under  more  careful  and  rigid  examination; 
hence,  it  is  always  competent  on  cross-examination  to  inquire  of  the 
witness  whether  he  is  not  interested,  to  support  the  cause  of  action 
or  defense  which  his  testimony  tends  to  maintain.  So  it  is  said  in 
Oowen  and  Hill's  notes,  that  **  the  witness'  state  of  mind  and  inter- 
est in  respect  to  the  party  are  always  pertinent  inquiries,  for  tiiey 
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go  to  his  credit;  ^'  and^  further,  that  after  his  interest  is  released, 
his  credit  is  still  open  to  inquiry  upon  the  yerj  point  touched  by 
the  release,  and  he  is  to  be  judged  by  the  jury."  The  entire  sub- 
ject is  covered  by  Mr.  Greenleaf  in  a  single  sentence.  He  says,  by 
means  of  the  cross-examination,  ^'  the  situation  of  the  witness  with 
respect  to  the  parties,  and  to  the  subject  of  litigation,  his  interest, 
his  motiyes,  his  inclination  and.  prejudices,  his  means  of  obtaining 
a  correct  and  certain  knowledge  of  the  facts  to  which  he  bears  tes- 
timony, the  manner  in  which  he  has  used  those  means,  his  powers 
of  discernment,  memory  and  description,  are  all  fully  inyestigated 
and  ascertained,  and  submitted  to  the  consideration  of  the  jury, 
before  whom  he  has  testified,  and  who  have  thus  had  an  opportunity 
of  obserying  his  demeanor,  and  of  determining  the  just  weight  and 
yalue  of  his  testimony."  1  Groenl.  on  Ey.,  §  446.  Now,  the 
witness  may  be  cross-examined  as  to  any  fact  bearing  on  these  vari- 
ous matters,  with  a  view  to  aSect  his  credibility.  Therefore,  he 
may  be  interrogated  as  to  his  interest  in  the  event  of  the  suit.  The 
following  cases  bear  more  or  less  directly  on  this  subject:  Starks  v. 
PeopUy  5  Denio,  106;  People  v.  Cunningham,  1  id.  624;  Newton  v. 
Harris,  6  N.  Y.  346;  WelU  v.  KeUey,  37  id.  143,  146;  McCabe  v. 
Brayton,  38  id.  196;  Peoph  v.  Albright,  23  How.  306;  Turner  v. 
Austin,  16  Mass.  186;  OarfiM  v.  Kirk,  66  Barb.  464;  Knight  v. 
Forward,  63  id.  311-320. 

And  in  accordance  with  the  rule  above  recognized,  it  is  compe- 
tent to  inquire  how  the  witness  understands  the  case  as  regards  his 
interest.  His  understanding  in  that  regard  is  the  basis  of  supposed 
partiality  and  bias  which  may  color  his  statements,  if  not  induce 
falsehood.  A  cross-examination  is  of  little  value,  unless  open  to 
questions  which  will  disclose  the  standing  of  the  witness  in  regard 
to  the  subject-matter  of  the  litigation.  So  it  should  be  liberally 
indulged  with  a  view  to  a  full  disclosure  of  the  infinences  under 
which  the  witness  testifies.  The  exclusion  of  the  questions  pro- 
pounded to  the  witness,  Stever,  was,  as  I  think,  manifestly  erro- 
neous. 

I  am  also  of  the  opinion  that  a  case  was  made  for  the  jury  on 
the  evidence.  The  question  should  have  been  submitted  to  the  jury, 
whether  or  not  there  was  an  exchange  of  notes  between' Stever  and 
the  defendant.  If  there  was  such  exchange  in  good  faith  and  with 
no  intent  to  avoid  the  statute,  there  was  no  usury.  Cobh  v.  TOus^ 
10  N.  T.  198. . 
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There  was  a  question  for  the  jnrj^  whether  there  was  such  ex- 
change of  notes^  or  whether  the  note  taken  by  the  defendant  was 
accepted  as  security  only.  The  facts  connected  with  the  prosecn- 
tion  of  the  latter  note  by  the  defendant^  and  his  attempted  enforce- 
ment of  it,  considered  with  the  circumstance  that  Stever  and  the 
defendant,  who  alone  spoke  to  the  transactions  attending  the 
exchange,  were  interested  in  the  eyent  of  the  suit,  made  it  a  case 
for  the  consideration  of  the  jury. 

There  must  be  a  new  trial,  the  costs  to  abide  the  eyent 

New  trial  ordered. 


Boss  y.  BoBEBTS,  appellant. 

Eitate — vesting  of —  diitinctian  bettoeen  real  and  pereonal, 

k  testator,  by  his  will,  gave  to  his  wife  the  use  of  his  real  estate  for  life,  and 
directed  his  executors,  after  her  death  to  sell  such  estate  and  divide  the 
amount  among  several  persons  named.  M.,  one  of  the  persons,  married  and 
died  intermediate  the  death  of  testator  and  testator^s  widow,  leaving  her 
husband  but  no  issue  surviving.  ^Te^,  that  the  interest  of  M.  in  the  estate 
vested  at  the  death  of  testator ;  that  during  the  life  of  testator's  widow, 
and  before  the  sale,  directed  in  the  will,  it  continued  an  estate  in  remainder 
in  the  real  estate  which  could  not  be  converted  into  personalty  by  the  doe- 
trine  of  equitable  conversion.  But  the  gift  to  M.  was  nevertheless  a  money 
legacy,  and  the  death  of  M.  before  the  death  of  testator's  widow  and  the 
sale  did  not  change  its  character,  and  it  was  to  be  distributed  in  the  same 
manner  as  personal  estate  and  would  go  to  M.'s  husband  as  survivor. 

Appeal  from  a  judgment  at  special  term  in  an  action  for  the  con- 
struction of  a  will.  The  action  was  brought  in  Schuyler  couniy  by 
William  Boss,  as  administrator,  with  the  will  annexed,  of  the  estate 
of  James  Boberts,  deceased,  against  Andrew  Boberts  and  others. 
It  was  tried  at  the  Schuyler  special  term  in  July,  1873,  before  Mr. 
Justice  Balcom,  who  found  in  substance  these  facts: 

On  the  24th  day  of  January,  1859,  James  Boberts  died,  leaving 
him  surviving  his  wife,  and  heirs  at  law  as  legatees,  all  of  whom,  but 
the  wife,  are  defendants.  Before  his  death,  and  on  or  about  the  18tii 
day  of  July,  1865,  he  made  his  vnll  as  follows: 

"  First  I  give  and  bequeath  to  my  daughter  Margaret  Brown, 
one-tenth  part  of  my  whole  estate  both  real  and  personal,  excepting 
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$600  of  said  esfcate,  which  is  to  be  added  to  my  daughters  Mary  and 
Jane's  share. 

Second.  I  will  and  beqneath  to  my  son  Andrew  a  sum  equal  to 
that  given  to  my  daughter  Margaret. 

Thirdly.  I  wiU  and  bequeath  to  my  son  John  a  sum  equal  to  my 
daughter  Margaret  or  Andrew's  share,  less  by  $2,050. 

Fourthly.  I  will  and  bequeath  to  my  son  Jacob  a  sum  equal  to 
that  of  my  daughter  Margaret  or  son  Andrew's  share,  less  $1,350. 

Fifthly.  I  will  and  bequeath  to  my  son  Ira  a  like  sum  equal  to 
Margaret  or  Andrew's  share,  less  by  $419. 

Sixthly.  I  bequeath  to  my  daughter  Rachael  Woolverton  or  her 
heirs  a  sum  equal  to  Margaret  or  Andrew's  share,  less  by  $1,360. 

Seventhly.  I  bequeath  to  my  daughter,  Clara  Hazlett,  a  sum 
.  equal  to  Margaret  or  Andrew's  share,  less  by  $1,165. 

Eighthly.  I  give  and  bequeath  to  my  daughter  Jane,  a  sum  equal 
to  the  share  of  Margaret  or  Andrew,  and  $100  more. 

Ninthly.  I  will  and  bequeath  to  my  daughter  Mary,  a  sum  equal 
to  Margaret  Qr  Andrew's  share,  and  $500  more. 

Tenthly.  I  will  and  bequeath  to  the  heirs  of  my  son  .Charles  a 
sum  equal  to  the  share  of  Margaret  or  Andrew,  less  by  $6,570. 

Eleventh.  I  hereby  order  that  my  whole  estate,  both  personal 
and  real,  shall  remain  in  the  possession  and  under  the  control  of 
my  wife  Mary,  who  shall  also  make  use  of  so  much  of  said  estate  as 
she  may  require  for  her  comfort  and  support  during  her  natural 
life  ;  and  the  above-named  dowries  are  not  to  be  paid  until  one  year 
subsequent  to  the  decease  of  myself  and  my  wife  Maiy.  My  execu- 
tors are  hereby  authorized  to  sell  my  real  and  personal  estate,  and 
to  convert  the  same  into  money  for  division,  within  one  year  after 
the  decease  of  myself  and  wife."  The  sons  John  and  Andrew  were 
named  executors. 

Said  will  was  duly  admitted  to  probate,  the  wife  went  into  pos- 
session of  the  Jproperty,  used  and  occupied  it  until  her  death,  in 
October,  1871.     The  value  of  said  estate  was  estimated  at  $22,000. 

Intermediate  the  death  of  the  testator  and  that  of  the  wife,  the 
daughter  Mary,  in  the  ninth  clause  of  the  will  named,  intermarried 
with  the  defendant,  Edgar  Hawley,  and  afterward,  in  1864,  she 
died  intestate,  without  issue,  leaving  her  husband  and  brbthers  and 
sisters  her  surviving.  The  executors  named  in  the  will,  before  the 
commencement  of  this  action,  had  ceased  to  act  as  such,  having 
either  refused  to  qualify  or  been  removed. 
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Among  other  conclusions  of  law  the  special  term  held  and 
decided  that  the  legacies  and  bequests  mentioned  in  the  will  became 
and  were  Tested  in  the  legatees  at  the  time  of  the  death  of  the  tes- 
tator ;  that  the  defendant  Hawley^  as  sarviyor  of  his  wife  Maij 
Hawley^  was  entitled  to  the  legacy  bequeathed  to  her  by  the  ninth 
clause  of  the  will ;  and  that  plaintiff  should  be  appointed  as  trustee 
to  sell  the  real  property  of  the  testator  unsold.  From  these  conclu- 
sions of  law^  the  defendant^  Andrew  Boberts,  brought  this  appeal 

B.  W.  £  C,  M.  Woodward,  for  appellanty  cited  Hoyh  y.  WkU^- 
aide^  1  N.  Y.  Sup.  301 ;  Bradley  y.  Amidon,  10  Paige^  235 ;  Oraig 
y.  Craig,  3  Barb.  Oh.  77 ;  Vail  y.  Vail,  4  Paige,  317,  328 ;  JVbdim 
y.  Greenfield,  7  id.  648 ;  Doe  y.  Frovoost,  4  Johns.  61 ;  Doe  v.  iftir- 
Hn,  4  Term  B.  39 ;  Osbrey  y.  Bury,  1  Ball  &  Beat.  53  ;  Bed!  on 
Wills,  part  2,  §  65,  subd.  12,  note  ;  McCarthy  y.  Deming,  4  Lans. 
440 ;  White  y.  Howard,  46  N.  Y.  144,  162 ;  Harris  y.  Clark,  7  id. 
242,  261 ;  BirdsaU  y.  H&wlett,  1  Paige,  34 ;  Matter  of  Saxton'i 
estate,  1  Tuck.  33. 

J.  McOuire,  for  plaintiff. 

Charles  8.  Baker  for  defendant,  Edgar  Hawley. 

8.  L.  Rood,  for  defendants,  Mary  Bost  and  others. 

James,  J.  No  objection  was  made,  on  the  argument,  to  the 
finding  of  facts. 

The  question  discussed,  and  the  real  question  on  the  appeal,  is 
the  character  of  the  estate  or  interest  possessed  by  Mrs.  Hawley  at 
the  time  of  her  death,  under  the  ninth  clause  of  the  will. 

In  the  construction  of  wills,  it  is  the  duty  of  the  court,  if  possi- 
ble, to  ascertain  from  the  instrument  itself,  the  intention  of  the 
testator,  and  then  to  giye  effect  to  such  intention,  unless  in  con- 
flict with  some  rule  or  principle  of  law.  In  this  case  the  intention 
is  so  clearly  expressed  and  transparent  that  there  is  little  cause  for 
construction. 

It  first  giyes  to  each  of  his  ten  children,  or  their  descendants,  a 
money  legacy,  in  the  whole  equal  to  the  entire  of  his  estate,  which 
should  be  left  at  the  death  of  his  wife  ;  second,  to  his  wife  for  life, 
the  possession  and  use  of  his  entire  estate  for  her  oomf ort  and  sup- 
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port  as  she  might  require;  thirdy  suspends  the  payment  of  all 
legacies  until  one  year  after  his  death  ;  fourthy  gives  his  executors 
a  power  of  sale,  authorizing  them  to  conyert  his  property  ihto 
money  for  division  within  one  year  after  the  decease  of  his  wife  ; 
ffth,  names  his  sons,  John  and  Andrew,  executors. 

Under  this  will,  no  estate  vested  in  the  executors  as  such;  it 
gave  them  simply  a  power  of  sale.  The  widow  took  an  estate  in 
possession  for  life ;  the  remainder  passed  to  the  heirs  of  the  testa- 
tor, subject  to  the  power  of  sale.  On  the  death  of  Mary,  after  the 
testator,  and  before  the  mother,  her  interest  in  the  remainder 
passed  to  her  brothers  and  sisters. 

The  execution  of  the  power  must  be  held  as  intended  to  be  abso- 
lute ;  not  otherwise  could  the  scheme  or  intention  of  the  testator 
be  carried  out ;  and,  although  there  has  been  no  sale  as  yet,  there 
being  no  discretion  vested  in  the  executors,  even  though  they  have 
refused  to  qualify,  or  been  removed,  the  trust  is  not  thereby 
defeated  or  lost ;  the  legacies,  on  the  death  of  testator,  became 
vested  interests  in  the  legatees,  and  in  the  contingency  arising  in 
this  case,  the  trtist  vested  in  this  court,  and  the  duty  devolved 
upon  it  to  appoint  some  person  te  execute  it    1  B.  S.  730,  §  68. 

It  is  most  certain  the  testator  did  not  intend  the  parceling  of  the 
residuum  of  his  estate  among  the  legatees  named ;  he  desired  it  te 
be  sold,  converted  into  money,  and  distributed  as  directed.  To 
allow:  such  intention  to  be  defeated  by  the  jneglect  or  refusal  of  the 
trustees  named  to  act,  would  be  unjust  to  the  beneficiaries. 
'  It  is  clearly  manifest  that  the  testater  intended  te  stamp  the 
character  of  personalty  upon  his  estate;  te  make  whatever  was  left 
at  the  death  of  his  wife,  money;  and  it  is  claimed  that  under  the 
doctrine  of  equitable  conversion  it  became  such  on  the  death  of  the 
testator.  Marsh  v.  WheelcTy  2  Edw.  Oh.  155-159;  Stagg  v.  Jackson^ 
1  N.  Y.  206. 

It  was  urged  that  this  rule  of  equitable  conversion  could  not  be 
invoked,  because  it  did  not  begin  to  operate  until  after  the  death 
of  the  wife;  that  when  the  conversion  of  leal  estete  is  directed  for 
particular  purposes,  it  remains  real  estate  until  the  time  arrives 
for  it  to  be  converted  as  directed.  This  is  doubtless  so.  It  was 
said  in  Savage  v.  Bumham,  17  N".  Y.  561-569,  that  "the  doctrine 
of  equiteble  conversion,  according  to  which  real  estate  is  deemed  to 
be  changed  into  personal,  directed  and  provided  for  in  a  will  or 
other  instrument,  must  be  taken  with  the  qualification  that  the 
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change  does  not  take  place  in  theory  until  the  period  arriyes  or  eyent 
occurs,  when  the  conyersion  ought  to  be  made.  When  that  period 
arriyes  the  estate  will  be  deemed  to  undergo  the  change  directed  by 
the  will,  whether  then  actually  sold  or  not. "  Therefore,  at  the  time  of 
the  death  of  the  daughter  Mary  the  doctrine  of  equitable  conyersion 
could  not  be  inyoked,  as  the  time  had  not  arriyed.  Consequently 
her  interest  in  remainder  passed  to  her  heirs  at  law,  subject  to  the 
trust  and  power  giyen  by  the  will,  to  be  diyested,  when  the  proper 
time  arriyed,  by  actual  sale  or  equitable  conyersion.  It  was  said  in 
MoncriefY,  Ross,  60  N.  Y.  436,  that  by  the  power  of  sale  "  the  land  was 
equitably  conyerted  into  money  from  the  time  the  sale  was  directed 
to  be  made,  and  will  be  so  regarded  thereafter  in  equity /or  all  pur- 
poses.*^ Bogert  y.  Hertelly  4:  Hill,  492;  Manice  y.  Manice,  43  N.  Y. 
303;  White  y.  Howardy  46  id.  144.  So  that,  although  the  wife  of 
Hawley,  at  her  death,  held  an  estate  in  remainder  in  the  land, 
which  could  not  then  be  conyerted  into  personalty,  either  by  the 
doctrine  of  equitable  conyersion  or  actual  sale,  her  death  at  that 
period  did  not  destroy  the  legacy  or  change,  its  character.  It  was 
still  a  money  legacy,  to  be  distributed  as  her  personal  estate,  in  the 
same  manner  as  if  a  sale  or  conyersion  had  taken  place  before  her 
death.  Bunce  y.  Vandergrift,  8  Paige,  37;  Jarm.  on  Wills,  525; 
Wheeldale  y.  Partridge,  6  Ves.  388. 

In  this  yiew  it  follows  that  the  disposition  made  of  the  case  by 
the  special  term  was  correct. 

Judgment  is  affirmed,  with  costs  to  the  plaintiff,  and  also  to  the 
defendant  Hawley,  against  the  appellant,  Andrew  Boberts,  per- 
sonally. 

Judgment  affirmed. 


Bakfield  y.  BuMSEY,  appellant 

OonnderaUon-^ promise  to  marry  suffleisnt'^Bttoppd—sUpiilaiion  to  rtjisr 

daiim  agaimi  estate* 

An  agreement  to  marry,  which  was  afterward  performed,  TiM  to  be  «  good 
consideration  for  a  promissory  note  made  by  the  intended  hnsband  and  trans- 
ferred to  the  intended  wife,  there  being  no  disabiUty  in  either  party  to  many. 
Hdd,  also,  that  the  presumption  was  that  the  parties  were  capable  of  making 
the  contract  of  marriage. 
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Upon  the  Teferenoe  of  a  olaim  agaiiiBt  an  estate  hj  stipalation  under  the  stat- 
nte,  hM,  that  no  pioof  was  necessarj  that,  the  testator  left  a  wiU  or  that 
defendant  was  execator,  and  he  was  estopped  from  den^g  those  facts  hy 
making  the  stipalation  to  refer. 

Appeal  from  a  judgment  in  favor  of  plaintiff  upon  the  finding 
of  a  referee  appointed  by  the  surrogate  of  Chemung  county  upon 
a  stipulation  pursuant  to  statute^  upon  a  claim  presented  against 
the  estate  of  defendant's  testator. 

The  claim  was  made  upon  three  promissory  notes  by  John  Ban- 
field  against  Jackson  Bumsey^  as  executor  of  the  last  will  and 
testament  of  Joshua  L.  Bumsey,  deceased.  The  necessary  facts 
sufficiently  appear  in  the  opinion. 

King  &  Montgomery ,  for  appellant.  The  notes  were  void  (1),  as 
founded  on  no  valid  consideration,  (2)  as  a  contract  against  pub- 
lic policy,  (3)  on  account  of  relationship  of  maker  and  payee. 
Gould  V.  Gould,  29  How.  441;  WUtaJeer  v.  WMiaker,  62  N.  Y.  368  ; 
Perkins  v.  Perkins,  62  Barb.  631-635-539 ;  Tisdale  v.  Jones,  •  38 
id.  523 .  Longendyke  v.  Longendyke,  44  id.  366 ;  Van  Arsdale  v. 
Dixon,  Hill  &  Den.  358. 

O.  Smith  Carman,  for  respondent. 

Jambs,  J.  The  claim  was  on  three  promissory  notes  made  by 
the  testator,  payable  to  Emelino  B.  Bumsey  or  bearer,  which  came  to 
the  defendant  after  maturity..  They  bear  date  July  13,  1871,  and 
were  delivered  to  the  payee  in  consideration  of  her  promise  to 
marry  the  maker. 

It  was  proved  that  the  maker  died  in  the  spring  of  1872,  and  on 
the  17th  of  June  of  that  year,  the  plaintiff  and  defendant  signed  a 
stipulation  for  reference,  the  latter  as  the  executor  of  said  Joshua 
L.  Bumsey,  reciting  a  claim  made  by  plaintiff  against  the  estate  ; 
defendant's  doubts  of  plaintiff's  ownership  ;  and  asserting  that  said 
notes  were  without  consideration  ;  and  also  asserting  that  subse- 
quent to  the  date  of  said  notes,  the  alleged  maker  by  his  last  will 
*and  testament  devised  certain  real  estate  of  the  value  of  14,000  to 
said  payee,  in  consideration  of  which  the  said  payee  had  agreed 
to  deliver  up  said  notes  to  be  canceled,  and  that  said  notes  were 
in  that  manner  paid,  and  referring  the  matter  in  controversy,  between 
said  John  Banfield  and  the  said  Jackson  Bumsey,  executor  as  afore- 
said, to  Bobert  Stephens,  Esq.,  to  hear  and  determine. 
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The  stipulation  was  duly  filed,  an  order  of  reference  entered^  and 
a  hearing  had  before  said  referee,  nnder  said  order.  The  referee 
found,  that  on  the  13th  day  of  March,  1871,  said  Joshua  L.  Sum- 
sey,  for  a  yaluable  consideration  (said  consideration  being  a  promise 
on  the  part  of  said  Emeline  to  marry  said  Joshua,  which  was  per- 
formed on  the  same  day),  made  and  deliyered  to  said  Emeline  the 
three  promissory  notes  in  suit;  that  said  Emeline  thereby  became  the 
lawful  holder  and  owner  of  said  notes;  ihskt  thereafter,  and  after 
maturity,  she  duly  transferred  and  deliyered  said  notes  to  the  plain- 
tiff, who  became,  and  now  is,  the  lawful  holder  and  owner  thereof; 
and  that  neither  of  said  notes  haye  eyer  been  paid,  or  any  part 
thereof,  but  they  are  now  due  from  the  estate  of  said  testator. 

The  marriage  contract,  between  male  and  female  of  proper  age, 
and  not  under  disability,  is  lawful,  and  affords  a  sufficient  considera- 
tion to  support  an  agreement  made,  or  obligation  incurred,  on  the 
faith  of  it.  There  was  no  disability  of  either  party  shown  in  this 
case ;  and  the  contract  haying  been  performed,  the  notes  were  not 
without  consideration.  Neither  was  there  any  thing  to  show  that 
the  contract  or  its  performance  was  against  public  policy,  or  that 
the  parties  were  within  the  prohibited  degrees  of  ^relationship. 
Until  shown,  the  presumption  of  law  is  in  fayor  of  their  Validity. 

If  these  notes  were  yalid  in  the  hands  of  the  payee,  they  were 
equally  yalid  in  the  hands  of  the  present  holder,  although  he 
receiyed  them  after  maturity.  The  possession  of  the  notes  was 
prima  facie  eyidence  of  ownership,  and  cast  upon  the  defense  the 
burden  of  oyerthrowing  such  presumption.  No  eyidence  to  that 
effect,  or  for  that  purpose,  was  offered  or  giyen. 

It  was  insisted  on  the  argument  that  the  eyidence  did  not  warrant 
the  referee  in  finding  against  the  defendant  as  executor,  etc., 
because  :  1st,  there  was  no  proof  that  Joshua  L.  Eumsey  eyer  made 
a  will,  or  that  defendant  was  named  therein  as  executor ;  or  2d, 
that  any  will  had  eyer  been  admitted  to  probate,  or  that  letters  were 
eyer  issued  to  defendant ;  or  3d,  that  defendant  eyer  assumed  to 
act  as  executor. 

It  is  true  there  was  no  proof  that  Joshua  L.  Rumsey  left  a  wiQf 
or  that  defendant  was  the  executor  of  his  estate,  other  than  defend- 
ant's admissions  contained  in  his  written  stipulation  of  reference  in 
this  proceeding.  It  is  there  admitted  that  defendant  was  the  execu- 
tor of  the  last  will  and  testament  of  said  Joshua ;  and  not  only 
that,  but  that  in  his  said  will  he  deyised  to  the  payee  of  said  not€» 
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eertain  land,  etc.  Hence/  that  Joshua  L.  Rnmsej  had  made  a 
will,  and  that  defendant  was  the  executor  thereof,  was  assumed  by 
both  parties  and  acted  upon.  The  -defendant  was,  therefore, 
estopped.  So  also  the  stipulation  amounted  to  an  admission  of  the 
existence  of  the  matters  alleged  as  not  proved,  and  proof  was 
unnecessary  on  the  hearing  under  such  stipulation.  So  again  these 
were  not  inquiries  authorized  to  be  submitted  under  the  statute. 
It  is  only  on  the  assumption  of  such  facts  that  a  reference  is  author 
ized,  and  then  the  question  of  reference  is  as  to  the  validity  of  the 
claim,  and  not  as  to  the  existence  of  the  will,  its  probate,  or  the 
issuing  of  letters  under  it. 

Judgment  should  be  afl&rmed,  with  costs,  against  the  defendant, 
personally. 

Judgmmt  affirmed. 


Gbiswold  t.  Hodgmak,  appellant 

Water  privilege  — grant  of,  construed. 

A  grant  was  made  to  the  owners  of  a  mill,  in  1858,  of  a  right  to  draw  water 
from  a  race  eafflcient  to  propel  four  800-poand  (paper)  engines,  with  aU  the 
machinery  neoesaarj  for  making  paper  from  the  same.  HM,  a  grant  of  a 
quantity  of  water  sufficient  to  perform  the  required  work  with  the  machinery 
in  use  at  the  mill  at  the  time  the  grant  was  made ;  and  the  grantees  were 
not  restricted  to  Such  quantity  as  with  improyed  machinery  and  facilities 
would  perform  the  same  work. 

Appeal  from  a  judgment  in  favor  of  the  plaintifib,  in  an  action 
tried  at  the  special  term,  and  also  from  an  order  granting  plaintiffs 
an  extra  allowance  of  costs.  The  action  was  brought  by  John  A. 
Griswold  and  others,  against  Frederick  D.  Hodgman  and  another, 
to  restrain  the  defendants  from  drawing  and  using  more  water  than 
was  sufficient  for  certain  engines  and  machinery  in  the  defendants' 
mill,  and  from  applying  the  same,  otherwise  than  in  the  most 
skillful  and  economical  manner,  etc.  The  case  was  tried  at  a  special 
term,  held  in  the  county  of  Saratoga,  in  January,  1873,  before  one 
of  the  justices  of  this  court.  It  appeared  that,  prior  to  the  year 
1853,  the  Fort  Edward  Manufacturing  Oompany  owned  a  dam 
across  the  Hudson  rivcT  at  Fort  Edward,  and  the  lands  adjacent  to 
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and  on  the  east  side  of  said  riyer,  below  said  dam.  The  company 
constructed  a  hydraulic  canal  below  said  dam  on  the  land^  and 
erected  a  paper  mill;  which,  on  the  3d  day  of  May,  1853,  they  con- 
veyed to  the  Fort  Edward  Paper  Mill  Company,  with  the  right  to 
draw  water  as  stated  in  the  opinion.  This  conveyaixce  excepted 
what  was  '^  sold  for  a  grist-mill,  cotton  or  woolen  machinery,  that 
may  hereafter  be  erected,  and  the  present  iron  and  machine  com- 
j«any,  which  said  paper  mill,  grist-mill,  iron  and  machine  company 
and  cotton  and  woolen  machinery  have  equal  privileges  of  drawing 
water  from  said  race  or  dam."  The  defendants  succeeded  to  the 
ownership  of  said  paper-mill  privilege,  conveyed  in  1853,  and  when 
the  grant  was  made  there  were  two  water-wheels  in  said  paper  mill  of 
the  kind  known  as  the  American  or  center  discharge  water-wheel. 
Prior  to  the  year  1869,  the  wheel  put  in  the  paper  mill  was  sunk,  and 
the  water-wheels  therein  were  lowered  about  three  feet,  and  by  means 
of  lowering  the  wheels,  as  stated,  the  head  and  fall  upon  said  wheels 
was  increased.  The  center  discharge  wheels  were  also  taken  out 
and  three  other  water-wheels  substituted  in  their  place,  and  the 
machinery  changed  so  as  to  make  paper  from  straw  instead  of  rags, 
as  was  done  at  the  time  of  said  grant,  in  1853. 

Said  manufacturing  company  also  sold  and  conveyed  to  the  Fort 
Edward  Blast  Furnace  Company,  on  the  26th  day  of  March,  1859, 
a  certain  other  piece  of  land,  together  with  the  right  to  draw  water 
from  the  pond  and  race,  '^  sufficient  to  make  two  hundred  horse- 
power, and  the  right  to  the  preference  of  using  said  water  over  all 
the  mills  and  machinery  now  on  the  dam  or  race,  or  that  may  here- 
after be  erected  on  the  dam  or  race,  excepting  the  grist-mill,  the 
iron  and  machine  company,  and  the  paper  mill,  and  to  stand  equal 
with  them."  Which  last-mentioned  lot  of  land  and  water  privi- 
lege was  transferred  to  plaintifEs  before  the  commencement  of  this 
action.  In  the  summer  time  in  dry  seasons  the  supply  of  water 
was  inadequate  for  all  the  mills  dependent  upon  said  race  or  canal 
and  dam.  In  addition  to  said  grist-mill,  iron  and  machine  com- 
pany, paper  mill  and  blast  furnace,  there  was  a  saw-miU  and  a 
pottery  manufactory,  also  drawing  water  from  said  canal  and  dam. 
The  questions  at  issue  and  litigated  were  the  construction  of  the 
grant  to  the  paper  mill  company  in  1853,  and,  also,  whether  the 
defendants  used  or  wasted  more  water  in  fact  than  authorized  by 
such  grant,  and  if  so,  whether  any  to  which  plaintiffs  were  entitled. 
The  judge  decided  in  favor  of  the  plaintiffs,  and  a  decree  was  made 
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defining  the  rights  of  defendants  to  use  water  under  said  grant, 
and  also  decreeing  a  perpetual  injunction  against  defendants  using 
any  more  than  allowed  by  the  decree,  and  also  allowing  plaintiffs 
(1,000  extra  allowanoe,  besides  the  taxable  costs.  Various  excep- 
tions were  taken  to  his  findings,  which  are  sufBiciently  stated  in 
the  opinion.  A  judgment  was  entered,  and  the  defendant  appealed 
from  the  judgment  and  order. 

8*  Brown  and  U.  G,  Paris,  for  appellants. 

A.  D.  Wait  and  K  Oowen,  for  respondents. 

MiLLBB,  P.  J.  The  judge  before  whom  this  action  was  tried 
found,  among  other  things,  that  in  certain  seasons  of  the  year  for 
the  past  three  years  the  fiow  of  the  water  was  not  sufficient,  after 
supplying  other  mills,  to  driye  the  necessary  machinery  of  the  plain- 
tiff's with  two  hundred  horse-power,  and  this  because  of  the  exces- 
siye  use  of  water  b^  defendants  at  theiiv  paper  mill.  The 
defendants  excepted  to  the  finding,  and  I  am  of  the  opinion  that 
the  exception  was  well  taken.  As  I  understand  the  testimony, 
there  is  no  CTidence  to  sustaiu  the  finding  as  to  there  not  being  at 
all  times  two  hundred  horse-power  for  plaintiff's  use.  All  the  eyi- 
dence  upon  this  subject  was  given  by  the  witness  John  F.  Harris, 
who  was  sworn  for  the  plaintiffs  upon  the  trial.  He  testified  that 
he  had  been  connected  with  the  blast  furnace  over  fifteen  years,  that 
there  was  not  an  adequate  supply  of  water  at  all  times,  a  lack  of 
water  in  the  summer  time  and  sometimes  as  late  as  the  first  of 
November,  and  twice  in  different  winters;  but  he  does  not  state 
that  there  was  not  enough  to  furnish  the  plaintiffs  with  two  hun- 
dred horse-power  as  found  by  the  judge;  nor  does  it  appear  but 
that  the  furnace  may  have  required  a  far  greater  power  to  operate 
it.  If  the  plaintiffs  had  the  two  hundred  horse-power  then  they 
enjoyed  all  that  they  were  entitled  to,  their  rights  w;ere  not 
infringed  upon  and  no  injury  was  sustained  by  them  which  entitled 
them  to  maintain  and  recover  in  this  action.  The  question  as  to 
the  quantity  of  water  the  defendants  used  was  of  no  sort  of  import- 
ance so  long  as  plaintiffs  had  their  fuU  share,  and  they  were  bound 
to  make  out  affirmatively,  as  one  of  the  issues  in  the  case,  that  they 
did  not  have  their  full  quota.  It  was  not  assumed  on  the  trial  that 
they  did  not  have  such  share,  and  the  case  was  not  tried  upon  any 
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such  theory;  Hot  was  it  essential  that  the  defendants  should  raise 
the  question  distinctly  before  the  judge  upon  motion  for  a  nonsuit, 
or  to  dismiss  the  complaint.  It  was  one  of  the  issues  to  be  deter- 
mined and  it  could  properly  be  urged  upon  presentation  of  the 
whole  case  to  the  courts  that  there  was  a  failure  of  cTidence  in  this 
respect  which  would  not  warrant  the  finding  stated.  As  the  find- 
ing is  without  evidence  to  support  it^  or  tending  at  all  in  that 
direction^  it  is  plain  that  the  judge  erred^  and  as  the  action  cannot 
be  upheld  without  evidence  to  sustain  such  a  finding,  the  absence 
of  such  evidence  is  fatal  to  the  judgment.  The  judge  upon  the 
trial  also  further  held  that  the  grant  of  1853,  being  of  a  power  suf- 
ficient for  a  purpose  named,  was  without  any  mode  of  ascertaining 
the  quantity  being  provided,  or  the  head  under  which  the  water 
should  be  used,  or  the  size  or  kind  of  wheels  on  which  the  water 
should  be  applied;  that  3,098  cubic  feet  of  water  per  minute,  dis- 
charged under  sixteen  feet  head  through  the  wheels  in  the  paper 
mill,  would  produce  sixty-five  net  powers;  that  the  defendants  were 
obtaining  more  than  they  were  entitled  to  under  the  grant,  and  for 
every  foot  of  fall  in  the  water  of  the  pond  below  a  level  with  Ihe 
top  of  the  dam  there  should  be  an  increase  of  quantity.  The  effect 
of  these  findings  was  to  decide  that  the  sixty-five  net  powers  was 
the  amount  which  the  grant  called  for. 

It  was  also  found  that  between  1853  and  1867  that  the  wheel  pit 
was  sunk  at  the  defendant's  mill  and  the  water  wheels  therein 
lowered  some  three  feet,  and  the  tail-race  enlarged.  It  appears  to 
be  quite  evident  that  the  lowering  of  the  wheel  pit  and  of  the  wheels 
must  necessarily  have  increased  the  power  when  the  same  quantity 
of  water  was  applied,  and  it  follows  that  the  defendants  would  be 
entitled  to  the  benefit  of  that  increased  power.  Without  donsidering 
what  that  increase  would  amount  to,  sufficient  appears  to  show  that 
the  court  was  wrong  in  adopting  the  wheels  in  use  at  the  time  of 
the  controversy  as  a  basis  of  its  decision,  instead  of  those  which 
were  in  use  at  the  time  when  the  deed  was  delivered  under  which 
the  plaintiffs  claim.  The  rule  on  this  subject  is  laid  down  to  be, 
that  where  a  grant  or  reservation  is  made  of  water  power  sufficient 
to  propel  certain  specified  machinery,  the  grant  is  of  a  quantity  of 
water  which  is  reasonably  necessary  to  carry  on  and  operate  such 
machinery  at  all  seasons  of  the  year,  and  in  the  state  and  condition 
in  which  such  machinery  exists  at  the  time  of  the  grani.  Pratt  v. 
Lamson,  2  Allen,  283,  284 ;  Loverin  v.  Walker,  44  N.  H.  489.    The 
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grant  to  the  Fort  Edward  Paper  Mill  Oompany  in  1853,  under 
which  the  defendants  claim  and  hold  their  mill  privileges,  conyeyed 
to  them  the  paper  mill  and  the  lot  of  land  upon  which  it  stood, 
*'  together  with  the  right  to  draw  water  from  the  race  or  pond  suflS- 
cient  to  propelling  four  three  hundred-pound  engines,  with  all  the 
machinery  necessary  for  making  paper  from  the  same,  and  the  right 
to  the  preference  for  using  water  over  all  the  mills  and  machinery 
now  on  the  dam  or  race,  or  that  may  hereafter  be  put  on,  except," 
etc.  I  think  that  when  this  conveyance  was  delivered  the  rights  of 
the  parties  were  fixed  and  could  not  be  affected  or  impaired  after- 
ward by  the  use  of  improved  wheels  or  by  a  change  in  the  head  or 
fall  which  operated  them.  The  defendants  were  entitled  to  a  cer- 
tain amount  of-  water  at  that  time,  and  it  matters  not  what  improve- 
ments or  changes  may  have  been  made  to  lessen  the  quantity  of 
water  necessary  for  the  purposes  named,  they  are  still  entitled,  as 
against  the  plaintiffs,  to  the  same  quantity,  and  the  measurement 
should  be,  not  the  power  essential  to  run  the  defendant's  mill  as 
it  then  was,  but  sufficient  for  the  purpose  as  applied  to  the  old  mill 
and  wheels  as  they  actually  existed  at  the  time  of  the  grant.  Such 
would  have  been  the  true  construction  of  the  grant  had  the  ques- 
tion arisen  soon  after  it  was  made,  while  the  old  wheels  and 
machinery  were  in  operation,  and  there  is  no  reason  why  the  same 
rule  should  not  apply  because  different  wheels  and  a  different  fall 
of  head  had  been  adopted.  It  was  entirely  immaterial  what  changes 
had  been  made,  so  long  as  the  right  existed  in  the  defendants,  or 
what  use  they  made  of  it,  or  whether  they  used  it  all,  and  it  is 
quite  evident  that  the  judge  was  in  error  in  the  particulars  named. 

There  are  other  important  questions  in  the  case,  but  as  for  the 
errors  stated,  a  new  trial  must  be  granted,  their  examination  is  not 
required. 

For  the  errors  already  noticed,  the  judgment  and  order  for  extra 
allowance  must  be  reversed  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted. 

Vol.  IV,  N.  T.  Rkp.  —  42 
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NoRTOisr  V.  SmrDBB,  appellant 

Deed — eatutructian  of — exceptions  and  reservationa  in  Title — If^vneiion. 

S.,  the  owner  of  lands,  oonvejed  to  J.  the  exdnaive  right  and  privilege  in  all 
the  oement  stone  in  or  on  each  lands,  and  ooyenanted  that  "J.,  his  heirs,** 
etc,  "  may  at  all  times  qaarry  and  remove  said  stone,"  ete., "  for  the  term 
of  twenty  foar  years."  S.  further  covenanted  to,  if  J.,  or  his  heirs,  etc., 
should  not,  within  the  time  named,  remove  all  the  stone,  that  he  or  his  heirs, 
eto.,  would  execute  a  further  lease  of  twelve  years  at  a  price  to  he  deter- 
mined "  for  the  purposes  mentioned."  Before  the  expiration  of  the  twenty- 
four  years,  he  conveyed  to  A.  a  part  of  the  lands, "  excepting  and  resorviBg 
for"  the  grantees  of  J.  "the  privilege  of  quarrying  and  conveying  off  the 
cement  stone,  which  they  hold  by  virtue  of  a  certain  lease  for  the  same." 
Subsequently  S.,  by  instrument  granted  to  L.,  who  had  acquired  J/s  interest, 
the  same  rights,  previously  granted  for  twenty-four  years,  for  a  farther 
period  of  twelve  years.  Held,  that,  in  his  conveyance  to  A.,  S.  granted  all 
the  title  he  then  Ited  in  the  lands  conveyed ;  that  the  right  to  qaarry  cemeat 
stone  upon  those  lands  for  the  additional  term  could  be  granted  only  by  A., 
or  those  deriving  title  from  him,  and  that  plaintiff,  who  so  derived  title, 
was  entitled  to  an  Injunction  restraining  L.  from  taking  stone  from  such 
lands  under  the  last-named  grant  of  S.  Held,  also,  that  such  taking  of  stone 
by  S.,  without  license  from  plaintiff,  was  a  trespass  in  the  nature  of  waste. 

Appeal  from  an  order  of  the  epecial  tenn  granting  an  injnno- 
tion.  The  action  was  brought  by  Frederick  0.  Norton  agiainst 
Jacob  L.  Snyder  and  others  to  restrain  the  quarrying  of  stone  on 
defendant's  lot.  The  material  facts  are  stated  in  the  opinion 
deliyered  at  special  term,  which  was  adopted  by  the  general  term 
and  which  is  given  herewith. 

A.  SchoonmakeTy  Jr,,  for  appellants. 

Samuel  Handy  for  respondent. 

BooKBSy  J.  The  opinion  of  Mr.  Justice  Leabkbd,  at  special 
term,  is  deemed  quite  satisfactory  on  all  questions  necessary  to  be 
considered  on  this  appeal.  A  few  observations,  however,  on  the 
question  as  to  the  right  of  the  defendant,  Snyder,  to  a  renewal  of 
the  lease  or  license  given  to  Stephens,  in  1848,  may  be  of  some 
moment. 

The  term  of  twenty-four  years,  specified  in  the  lease  expired  in 
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1872.  Now  let  it  be  conceded  that  the  right  to  quarry  and  remoye  the 
stone  under  that  license  or  grant  then  terminated,  and  it  would 
follow  that,  after  that  period,  the  defendants  were  trespassers;  and, 
as  the  trespass  was  in  the  nature  of  waste,  and  productive  of 
irreparable  injury  to  the  freehold,  they  could  be  enjoined  from  the 
further  commission  of  the  alleged  unlawful  acts,  at  the  instance 
of  the  owner  of  the  fee. 

First,  then,  has  the  plaintiff  shown  himself  to  be  the  owner  of 
the  fee  ?  We  concur  with  the  learned  judge  at  special  term,. in  his 
conclusion  on  this  question,  and  are  of  the  opinion  that  the  plain- 
tiff, on  the  papers  before  the  court,  sl^ows  himself  to  be  the  owner 
of  the  fee  of  the  ten  acres,  subject  only  to  the  terms  and  conditions 
of  the  grant  of  1848.  As  to  those  premises,  he  stands  in  the  shoes 
of  Silas  Snyder,  the  original  grantor,  and  common  source  of  title, 
with  all  his  rights,  and  subject  to  all  his  obligations  as  regards  any 
claim  for  a  renewal  of  the  lease  Through  yarious  mesne  conyey- 
ances,  he  had  acquired  all  rights  remaining  to  Silas  Snyder,  after 
that  instrument  took  effect.  GouBequently,  the  attempted  renewal 
by  the  latter,  in  1872,  conferred  no  right  as  against  the  plaintiff. 
The  defendants  were,  therefore,  without  justification  in  quarrying 
and  removing  the  stone  after  the  expiration  of  the  original  term  of 
twenty-four  years,  specified  in  the  lease,  in  the  absence  of  further 
grant  or  license  from  the  owner  of  the  fee. 

The  reasoning  and  suggestions  of  Mr.  Justice  Leabked  in  sup- 
port of  the  conclusions  above  adopted,  are  well  stated  in  his  opin- 
ion, and  need  not  be  here  repeated. 

It  appears  that  the  defendant,  Jacob  L.  Snyder,  has  acquired,  or 
claims  to  have  acquired,  aU  rights  conferred  upon  the  lessee  or 
grantee,  by  the 'instrument  of  October  2,  1848  ;  among  which  was 
the  right  to  have  a  renewal  of  the  lease  for  the  further  term  of 
twelve  years.  Concede  that  he  possessed  this  right,  and  this  is  the 
foundation  of  his  justification  in  this  case,  he  might  then  demand 
and  obtain  from  the  plaintiff,  the  owner  of  the  fee,  performance  of 
the  condition  for  renewal ;  and  the  latter  would  be  bound  to 
respond  to  such  just  and  lawful  demand,  inasmuch  as  the  covenant 
for  renewal  run  with  the  land.  The  right  to  such  renewal  would, 
however,  depend, /r«^,  on  the  validity  of  the  covenant  for  renewal ; 
and  secondly,  on  the  question  whether  the  defendant,  Jacob  L. 
Snyder,  had  cojnplicd  with  the  conditions  on  his  part  to  be  per- 
K  formed  in  order  to  entitle  him  to  claim  and  have  a  renewal  from 
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the  plaintiff.  These  questions  are  open  for  litigation  between  the 
parties,  and  nntil  they  are  judicially  determined,  the  defendants 
should  be  enjoined  and  restrained  from  committing  waste  on  the 
premises  in  dispute.  The  plaintiff  has  the  legal  title.  The  rights 
of  the  defendant,  Jacob  L.  Snyder,  are  equitable  only  as  he  liere 
presents  them ;  and  until  his  rights  are  definitely  determined,  he 
should  not  be  permitted  to  appropriate  the  freehold  in  a  way  which 
in  law  is  deemed  waste.  Until  his  right  to  a  renewal  be  established, 
and  the  conditions  upon  which  the  further  term  should  be  held 
and  enjoyed,  are  settled  and  declared,  either  by  amicable  arrange- 
ment or  by  compulsory  proceedings,  he  should  desist  from  the  com- 
mission of  waste.  Doubtless  he  may  have  affirmatiye  relief  against 
the  plaintiff,  in  case  he  can  show  himself  entitled  to  a  renewal  or 
continuance  of  the  lease  for  the  further  term  of  twelve  years. 

Nor  has  he  lost  or  forfeited  that  right  by  taking,  in  form,  a 
renewal  from  Silas  Snyder.  All  that  need  be  said  in  regard  to 
that  is,  that  the  renewal  by  the  latter  is  valueless  as  a  protection 
against  the  claim  of  the  plaintiff.  He  is  bound  to  seek  a  renewal 
from  the  plaintiff,  and  must  obtain  it  from  him  amicably  or  by 
compulsory  proceedings,  showing  himself  entitled  to  it ;  or  he 
must  stand  without  justification  for  the  acts  complained  of.  It 
is  sufficient  here  to  say  that  the  defendant,  Jacob  L.  Snyder,  has 
not  here  shown,  before  us,  such  a  clear  right  to  remove  the  stone 
as  entitles  him  to  have  the  injimction  discharged.  He  must  estab- 
lish his  right  to  a  renewal  and  have  it  adjudged  to  him  before  he 
can  be  allowed  to  cause  irreparable  injury  to  the  freehold. 

I  am  of  the  opinion  that  the  injunction  was  properly  granted ; 
and  that  it  should  be  continued  until  the  rights  of  the  parties  are 
determined  by  an  open  trial.  It  is  presumed  that  ample  security 
was  given  on  granting  the  injunction,  to  indemnify  the  defendant 
against  all  dajnages  which  can  result  to  them  therefrom. 

The  order  appealed  from  must  be  affirmed,  with  $10  costs. 

[The  following  is  the  opinion,  delivered  at  special  term,  referred 
to  above:] 

Lbabked,  J.  The  alleged  trespasses  are  not  such  as  would  in 
an  ordinary  case  call  for  an  injunction.  But  the  question  involved 
is  the  right  to  a  quarry,  and  therefore  if  the  plaintiff  owns  the 
quarry  he  should  be  protected  by  this  remedy.  West  Point  Iron  Co, 
V.  Reym&rty  45  N.  T.  703. 
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The  rights  of  both  parties  come  from  Silas  Snyder,  who  is 
assumed  to  haye  owned  the  land  and  the  quarry  on  it  on  the  2d  of 
October,  1848.  On  that  day  he  executed  an  indenture  to  John  H. 
Stephens,  recorded  October  4,  1848.  By  this,  in  consideration  of 
$6,000,  he  bargained,  sold,  demised  and  leased  to  Stephens,  his 
heirs  and  assigns,  ^'  for  the  term  and  upon  the  conditions  herein- 
after mentioned,  the  ezclusiye  right  and  privilege  in  all  the  cement 
stone  in  or  on  certain  premises  of  one  hundred  and  seventy  acres '' 
(including  the  ten  acres  in  question),  ^'  and  for  the  purposes  herein- 
after stated."  There  is,  then,  a  covenant  by  Snyder  for  himself, 
his  heirs  and  assigns,  that  Stephens,  his  heirs  and  assigns,  may  at 
all  times  quarry  and  remove  any  cement  stone  on  the  premises,  and 
may  receive  the  full  benefit  of  quarrying  in  as  full  a  manner  as 
Snyder  might  do,  ^'had  not  this  lease  been  made  "  for  the  term  of 
twenty-four  years  from  date.  And  in  case  Stephens,  his  heirs  and 
assigns,  shall  not  within  said  twenty-four  years  quarry  and  remove 
all  the  cement  stone,  Snyder  binds  himself,  his  heirs  and.  assigns, 
to  execute  to  Stephens,  his  heirs  and  assigns,  a  further  lease  of  the 
term  of  twelve  years,  from  the  expiration  of  the  twenty-four,  "for 
the  purposes  above  mentioned.''  The  consideration  to  be  paid  for 
said  last-mentioned  privilege  is  to  be  determined  as  follows :  The 
parties  or  their  legal  representatives  are  to  submit  the  subject  to 
two  impartial  men,  each  choosing  one,  who  shall  determine  what 
amount  of  money,  and  when  and  how  to  be  paid  as  a  fair  consider- 
ation for  the  same,  with  a  provision  for  an  umpire  if  they  disagree. 

The  consideration  of  16, 000  for  this  first  indenture  was  to  be  paid 
as  follows:  $4,000  in  cash  and  the  balance  in  about  a  year,  with  an 
agreement  that  the  lease  should  be  void  on  non-payment  for  ten  days. 

John  H.  Stephens  assigned  his  rights  under  this  instrument  to 
the  Newark  and  Bosendale  lime  and  Cement  Company,  by  deed, 
dated  October  25,  1848,  and  acknowledged  the  same  day.  That 
company  assigned  their  rights  to  Jacob  L.  Snyder  by  deed  dated 
October  5,  1872,  and  acknowledged  January  5,  1873. 

An  indenture  dated  October  5,  1872,  and  acknowledged  January 
11,  1873,  was  thereupon  made  between  Silas  Snyder  and  Jacob  L. 
Snyder,  reciting  the  indenture  to  Stephens,  and  giving  to  Jacob  L. 
Snyder  the  same  rights  for  twelve  years  from  October  2,  1872,  in 
the  one  hundred  and  seventy  acres.  The  consideration  of  this 
indenture  is  $500  cash  and  one-half  of  the  net  proceeds  of  the 
cement.    Under  this  the  defendants  claim. 
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Silas  Snyder,  by  full  covenant  deed,  conveyed  October  31,  1857, 
the  ten  acres  in  dispute  (part  of  the  170),  to  James  T.  Anderson 
and  William  Anderson,  "  excepting  and  reserving  for  the  Newark 
Cement  Company  the  privilege  of  quarrying  and  conveying  off  the 
cement  stone  which  they  hold  by  virtue  of  a  certain  lease  for  the 
same. "  The  Newark  Cement  Company  is  the  Newark  and  Rosendale 
lime  and  Cement  Company. 

James  T.  Anderaon  conveyed  by  full  covenant  to  William  Ander- 
son, April  7,  1866,  with  same  exceptions.  William  T.  Anderson 
conveyed  by  fuU  covenant  to  Henry  C.  Carman,  May  2,  1872,  with 
same  exceptions.  Henry  C.  Carman  quitclaimed  to  the  plaintiff, 
May  13,  1872.  And  this  is  the  plaintiffs  title  to  the  ten  acres  in 
dispute. 

The  question  is  as  to  the  effect  of  the  original  indenture  between 
Snyder  and  Stephens,  and  of  the  subsequent  indenture  between 
Snyder  and  Snyder. 

It  is  plain  that,  as  to  these  ten  acres,  the  plaintiff  has  all  the 
rights  which  Silas  Snyder  had,  after  his  execution  of  the  indenture 
to  Stephens.  The  reservation  and  exception  in  the  deed  to  Ander- 
son were  intended  to  relieve  the  grantor  from  any  liability  under 
his  covenants  of  warranty,  etc.,  on  account  of  the  Stephens  inden- 
ture, then  held  by  the  company.  That  is  the  only  meaning  of  that 
reservation  or  exception.  It  reserved  nothing  for  the  grantor ;  bufc 
only  had  this  effect,  that  the  grantee  took  the  premises,  subject  to 
the  lease,  as  it  is  called  in  that  instrument.  This  seems  to  me  to 
be  the  plain  meaning  of  the  language,  and  to  be  the  only  construc- 
tion that  can  be  given  to  it : 

'*  Excepting  and  reserving /or  the  N&warh  Cement  Company  the 
privilege  which  they  hold-  by  a  certain  lease."  It  was  not  a  reserva- 
tion of  any  thing  for  the  grantor ;  but  it  was  only  a  necessary  pre- 
caution, lest  he  should  warrant  absolutely,  and  thus  be  made  liable 
on  his  covenants. 

The  defendants  do  not  claim  that  the  title  to  the  cement  passed 
to  Stephens  by  the  first  indenture.  But  they  claim  that  the  excep- 
tion in  the  deed  to  Anderson  had  the  effect  of  making  Silas  Snyder 
owner  of  the  cement,  notwithstanding  his  deed.  I  do  not  think 
that  is  the  true  construction.  The  thing  reserved  is  a  ^^ privilege.^ 
It  is  a  thing  held  by  the  Newark  Company,  And  it  is  reserved  for 
them. 

The  indenture  between  Snyder  and  Stephens  gave  a  license  foi 
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twenty-lour  years^  irrevocable.  It  did  not  purport  to  convey  the 
title  to  the  cement  stone.  It  contemplated  the  possibility  that  all 
of  the  stone  might  not  be  removed  in  twenty-four  years ;  and  in 
that  case  agreed  to  give  a  further  license  for  twelve  years.  It  would 
certainly  be  possible  that  all  the  stone  should  not  be  removed  even 
at  the  end  of  the  second  period.  The  language  is  quite  accurate. 
It  sells  the  exclusive  right  and  privilege  in  the  cement  stone  for  the 
purpose  of  quarrying  and  removing  it  for  the  term  of  twenty-four 
years. 

Stephens  and  his  assigns  had  also  a  right  to  a  further  license;  and 
this  license^  Snyder^  for  himself^  his  heirs  and  assigns,  covenanted 
to  give.  If  this  was  a  personal  covenant  only,  then,  if  Silas  Sny- 
der had  put  it  out  of  his  power  to  perform  it,  he  would  be  person- 
ally liable;  and  that  would  be  the  only  right  of  the  owner  of  the 
original  indenture.  But,  if  the  covenant  runs  with  the  land, 
which  is  the  most  equitable  view,  and  the  most  favorable  to  the 
defendant,  then  it  must  be  the  present  owners  of  the  land  who  are 
to  execute  the  continuing  license  for  twelve  years. 

If  this  were  a  case  of  a  lease  at  a  fixed  annual  rent,  with  a  right 
of  renewal  in  the  lessee,  at  the  same  rent,  then  the  only  matter  of 
consequence  to  the  owner  of  the  remainder  would  be,  that  the  rent 
should  be  paid  to  him. 

But  this  case  is  very  different.  The  owner  and  the  licensee  are 
each  to  choose  a  man  who  shall  determine  what  amount  of  money, 
when  and  how  to  be  paid  for  the  continuation  of  the  license.  This 
is  a  matter  of  the  utmost  importance  to  the  owner. 

Assuming,  then,  that  the  plaintiff,  as  to  his  ten  acres,  may  be 
compelled  to  exe9ute,  on  some  terms  and  in  some  way,  a  license  to 
Jacob  L.  Snyder,  to  quarry  for  twelve  years,  yet  he  clearly  has  a 
right  to  the  appointment,  or  to  a  share  in  the  appointment  of  the 
parties,  who  shall  determine  the  compensation.  For,  as  it  seems  to 
me,  that  compensation,  so  far  as  affects  the  ten  acres,  belongs  to 
the  plaintiff,  and  not  to  Silas  Snyder. 

And  the  wrong  is  seen  in  the  very  indenture  executed  between 
Silas  Snyder  and  Jacob  L.  Snyder.  That  provides  for  compensa- 
tion, viz.,  1500,  and  one-half  the  net  proceeds  of  the  cement  to 
be  paid  to  Silas  Snyder,  and  this  of  course  is  for  the  cement  partly 
on  these  ten  acres  (among  the  170),  as  to  which  he  has  had  no  right 
or  interest  whatever  since  1857. 

It  is  not  necessary  for  me  to  decide  that  the  covenant  does  in  fact 
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ran  with  the  land.  I  assume,  as  the  yiew  most  favorable  to  the 
defendant,  that  it  does  so  rnn,  or  that  it  is  in  some  waj  bind- 
ing upon  the  plaintiff. .  Kor  is  it  necessary  to  decide  in  what  man- 
ner the  compensation  for  the  renewal  of  the  priyilege  is  to  be 
adjusted  with  the  plaintiff,  and  the  other  owner  of  the  land  oot- 
ered  by  the  original  indenture.  It  is  enough  that,  as  it  seems  to 
me,  the  indenture  executed  by  Silas  Snyder  to  Jacob  L.  Snyder 
conveyed  no  rights  as  to  the  cement  on  the  plaintiff's  ten  acres. 

It  is  said  by  the  defendants  that  equity  looks  on  that  as  done 
which  ought  to  have  been  done.  They  urge  that  the  assignee  of 
the  original  indenture  had  a  right  to  a  renewal,  as  against  the 
plaintiff,  and  that  the  court  should  consider  the  renewal  as  having 
been  executed.  But  the  answer  to  this  is  that  the  defendanl^  Jacob 
L.  Snyder,  has  assumed  a  position  in  hostihty  to  the  plaintiff,  and 
has  taken  a  license  from  Silas  Snyder.  He  claims  to  quarry  the 
cement,  as  licensee  of  Silas  Snyder,  and  denies  that  he  is  to  make 
any  compensation  to  the  plaintiff.  If  proceedings  were  going  for- 
ward between  Jacob  L.  Snyder  and  the  plaintiff  to  adjust  the  com- 
pensation for  a  further  term,  according  to  the  provisions  of  the 
indenture  to  Stephens,  and  pending  such  proceedings,  these  defend- 
ants were  quarrying,  holding  themselves  liable  to  make  compensa- 
tion, a  very  different  case  would  be  presented.  I  think  that  the 
injunction  should  issue. 

Nothing  was  said  on  the  argument  as  to  the  amount  of  secnri^ 
which  should  be  given,  and  I  will  consider  that  question  as  open  if 
the  parties  desire. 

Order  affirmed. 


People  ex  rel  Youmans,  appellants,  v.  Supervisobs  of  DeiIa- 

WABE. 

TaxaHan  —  euiesimetU  of  renti  on  leases  in  fee — toTienboardof  iuperviton  maif 

correct  — -  MandcunuB, 

The  osseBsora  of  the  towns  of  E.  and  D.,  in  Delaware  oountj,  asBessod  oertaSn 
lentB  reserved  on  leases  in  fee  and  payable  to  a  non-resident  at  the  fall  valiie 
of  the  principal  sum  represented  by  them,  while  they  assessed  the  remain- 
ing  property  in  the  towns  at  not  over  one-third  of  its  value.  HM,  that  the 
board  of  supervisors  of  Delaware  had,  under  Laws  of  1858,  chap.  857,  the 
power  to  correct  such  inequality  so  as  to  make  the  assessment  just,  and  that 
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the  ref asal  of  each  board  to  interfere  with  such  assessment  upon  the  petition 
of  the  owner  of  the  rents  was  error«  for  which  a  mandamns  ^r oold  be 
allowed. 

Appeal  from  an  order  of  the  special  term  refusing  a  writ  of  nian- 
damns.  The  application  was  made  by  William  Yonmans,  Jr.^  for 
such  writ  against  the  board  of  supervisors  of  Delaware  county  to 
compel  such  board  to  correct  and  reduce  the  assessment  of  certain 
rents.     The  material  facts  appear  in  the  opinion. 

Taumans  S  NiUa,  for  relator. 
It.  H.  Johnson,  for  respondent. 

James,  J.  This  case  came  before  the  special  term  on  an  order  to 
show  cause,  as  follows:  '^  Ordered  that  the  above-named  board  of 
supervisors,  etc.,  show  cause,  etc.,  why  a  peremptory  writ  of  manda- 
mus should  not  issue  requiring  it  to  entertain,  act  upon  and  consider 
the  petition  of  said  relator,  etc.,  praying  that  the  assessments  against 
the  relator,  on  rents  reserved,  in  the  towns  of  Kortright  and  Daven- 
port, in  said  county,  may  be  reduced  to  one-third  their  present 
sunount,  or  to  such  an  amount  as  will  be  equal  to  and  in  proportion 
with  the  other  assessments  in  said  towns ;  and  why  it  shall  not  be 
compelled  to  correct  and  reduce  said  assessments  in  such  manner 
and  to  such  an  extent  as  to  render  said  assessments  just  and  equi- 
table ;  and  why  it  should  not  be  compelled  to  exercise  its  discretion 
in  respect  to  each  assessment,  and  to  make  a  just  and  proper  cor- 
rection and  reduction  thereof,**  etc. 

The  petition  and  affidavits  on  which  said  order  was  founded, 
showed  that  the  relator  resided  in  th%  town  of  Delhi,  in  said 
county,  and  was  the  Youmans  named  on  the  assessment  rolls  of  the 
towns  of  Kortright  and  Davenport,  as  assessed  for  rents  reserved ; 
that  he  is  there  assessed  at  the  full  yalue  of  said  rents,  whereby  he 
is  required  to  pay  four  times  as  much  tax  on  the  same  value  of  prop- 
erty as  any  other  tax  payer  in  said  towns ;  that  in  June,  1873,  he 
met  the  assessors  of  said  towns  and  requested  them  to  place  his 
property  on  their  respective  rolls  at  the  same  ratio  of  valuation  as 
they  did  the  property  of  other  persons ;  that  they  conceded  his 
request  was  right,  and  promised  that  his  property  should  not  be 
assessed  higher  than  the  property  of  others ;  which  promise  was 
entirely  disregarded,  and  his  said  rents  were  assessed  at  their  full 
V0I.IV.N.  Y.Ekp.— 48 
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yalue^  and  the  other  property  at  one-third  its  yalne  ;  and  praying 
said  board  to  reduce  his  assessments  so  as  to  make  them  equal  with 
other  assessments  of  said  towns. 

In  response  to  such  order^  the  defendant,  at  special  term,  pre- 
sented an  affidavit  of  its  clerk,  showing  that  at  the  time  the  rela- 
tor's petition  was  received  by  said  board  of  supervisors,  the  affidavit 
of  the  supervisor  of  the  town  of  Kortright  was  presented  in  opposi- 
tion thereix),  which  said  affidavit  stated,  that  the  affiant  was  and 
had  been  a  resident  of  said  town  of  Kortright,  for  twenty  years 
last  past,  was  well  acquainted  with  the  value  of  farms  on  the 
Kortright  patent ;  that  the  owners  of  said  farms  had  been  engaged 
since  1867  in  an  expensive  litigation  with  said  Youmans  to  deter- 
mine the  title  of  the  rents  reserved  upon  leases  in  fee  on  said  lands ; 
that  about  400  actions  had  been  brought  which  were  determined  in 
his  favor  by  the  court  of  appeals ;  that  the  taxation  of  costs 
therein  was  still  pending  ;  that  although  said  plaintiff  had  obtained 
judgment  of  re-entry,  and  the  time  to  redeem  had  not  expired, 
said  Youmans  had  commenced  a  large  number  of  new  actions 
for  rent  accrued,  which  are  still  pending  and  undetermined;  that 
in  consequence  of  said  litigations  the  lands  of  said  patent  have 
greatly  deteriorated  in  value,  and  their  market  value  is  so  greatly 
reduced  that  it  is  almost  impossible  to  sell  said  farms  at  any  price, 
or  to  raise  money  on  them;  so  that  said  farms,  as  deponent  believes, 
are  heavily  assessed,  under  the  circumstances;  that  said  deponent  is 
informed  said  Youmans  refuses  to  take  less  than  $2  per  acre  for  his 
right  in  said  lands;  that  he  requires  rent  to  be  paid  in  gold;  that  the 
interest  of  said  Youmans  in  said  lands  is  by  far  the  most  valuable 
property,  real  or  personal,  in  said  town;  and  that  the  assessment 
of  said  Youmans  is  just.  The  affidavit  of  said  clerk  further  stated 
that  the  said  affidavit  of  the  said  supervisor  was  received  and  placed 
on  file;  that  after  considerable  discussion  said  board  proceeded  to 
take  action  on  said  petition  and  the  other  papers  presented^  and  ihe 
relief  prayed  for  was  denied. 
The  record  of  the  proceedings  of  said  board  is  as  follows: 
"Resolved,  that  we,  as  a  board  of  supervisors,  decline  to  change 
or  interfere  with  William  Youmans'  assessments  as  to  rents  reserved 
in  the  towns  of  Kortright  and  Davenport,  upon  the  ground  that  we 
have  no  legal  power  or  discretion  in  the  matter;  it  being  the  opin- 
ion of  the  majority  of  the  board,  from  the  facts  before  them,  that 
the  said  assessments  are  made  according  to  the  statute,  the  rents 
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assessed  being  reserved  in  monej^  and  there  being  no  conflict  in  tiie 
eyidence  produced  as  to  the  basis  npon  which  the  assessments  are 
made.'' 

Upon  the  foregoing  papers  the  special  term  denied  the  writ. 

There  are  no  disputed  facts  bearing  upon  the  question  involved 
in  this  appeal.  The  relator,  a  non-resident  of  the  towns  of  Eort- 
right  and  Davenport,  was  assessed  upon  the  roll  of  each  of  said 
towns  for  rents  reserved  in  the  year  1872.  Said  rents  were  set 
down  at  their  full  value,  and  the  other  property  in  each  of  said 
towns  was  set  down  at  one-third  its  value.  The  relator  presented 
his  petition  to  the  board  of  supervisors  of  the  county  in  which  said 
towns  are  located,  praying  i£at  the  valuation  of  said  rents  be 
reduced  so  as  to  make  the  same  proportionately  equal  with  the  val- 
uation of  the  other  property  of  said  towns;  and,  as  the  record  shows, 
said  board  declined  to  interfere  with  said  assessments,  on  the  ground 
that  it  had  no  legal  power  or  discretion  in  the  matter,  coupled  with 
an  expression  of  an  opinion  by  a  majority  of  the  board  that  the  val- 
uation of  said  rents  was  in  accordance  with  the  statute. 

The  act  which  authorized  the  assessment  of  rents  reserved  (Laws 
1846,  chap.  327),  made  it  the  duty  of  assessors  to  ascertain  the  amounts 
of  such  rents,  etc.,  and  to  value  the  same  on  the  assessment  roll  at 
a  principal  sum,  the  interest  of  which,  at  the  legal  rate  per  annum,  . 
would  produce  a  sum  equal  to  such  annual  rents,  etc.  In  this  case 
it  is  shown  that  the  valuation  and  assessment  was  so  made,  and  if 
the  other  taxable  property  of  the  said  towns  had  been  valued  and 
assessed  on  the  rolls  of  said  towns,  as  required  by  chapter  176  of 
the  Laws  of  1851,  at  full  value,  there  would  be  no  cause  for  com- 
plaint. But  such  was  not  the  case;  the  other  taxable  property  was 
Talued  and  placed  on  the  assessment  rolls  at  only  one-third  its 
value;  and  hence  the  injustice  complained  of;  the  tax  upon  any 
given  amount  for  rents  being  three  times  as  great  as  upon  the  same 
amount  of  other  taxable  property. 

The  question  arising  on  this  appeal,  therefore,  is  as  to  the  power 
of  the  board  of  supervisors  in  said  cases  to  hear  and  pass  upon  the 
questions  presented  by  the  relator  in  his  petition. 

The  authority,  if  it  exists,  is  to  be  found  in  chapter  357,  Laws  of 
1858,  amending  the  act  of  1846,  which  reads  as  follows:  "The 
assessor  shall,  in  aU  cases  of  assessments  under  chap.  327  of  the  Laws 
of  1846,  specify  in  the  assessment  rolls  each  rent  so  assessed,  and  the 
yalue  fixed  upon  articles  other  than  money,  in  which  such  rents  are 
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payable;  and  wheneyer  assessments  are  made  against  any  person  in 
any  town  or  ward  in  which  he  does  not  reside,  the  board  of  super- 
yisors  of  the  county  to  which  snch  assessments  are  returned,  shall 
haye,  in  all  respects,  as  full  power  and  authority,  and  it  shall  be 
their  duty  to  correct  such  assessments,  as  to  the  yaluation  of  the 
rents  and  as  to  the  gross  amount  for  which  such  person  shall  be 
assessed,  as  the  assessors  have  as  to  a  resident  of  the  town;  and  sucb 
board  of  superyisors  may  reduce  the  amount  of  such  assessments  in 
the  respectiye  towns  or  wards  of  the  county,  in  proportion,  or  other- 
wise, 08  the  nature  of  the  corrections  require,  to  make  such  assess- 
ments just." 

This  statute  would  seem  to  coyer  this  case.  It  yests  in  the  board 
of  superyisors  in  the  cases  specified,  the  power  and  authority  of  the 
board  of  assessors  of  towns,  to  correct  assessments  as  to  yaluation 
of  rents,  and  the  gross  amount  for  which  such  person  shall  be 
assessed  for  rents,  and  also  the  power,  in  its  discretion,  to  reduce 
such  assessments,  in  proportion  or  otherwise,  as  the  nature  of  the 
corrections  require,  to  make  such  assessments  just. 

In  this  case,  and  under  this  statute,  said  board  of  superyisors  had 
power  and  authority  to  entertain  the  relator's  petition ;  and  it  was 
its  duty  to  consider  and  pass  upon  such  petition,  in  the  under- 
standing that  it  had  the  discretionary  power  to  grant  the  relief 
prayed  for,  no  matter  what  the  opinions  of  its  members  as  to  whether 
the  yaluation  of  said  rents  was,  or  was  not,  according  to  the  letter 
of  the  statute  of  1846.  The  question  arising  on  the  petition  was 
not  alone  whether  the  assessment  of  said  rents  was  according  to  the 
statute.  That  was  not  denied.  But  the  pther  taxable  property  of 
said  towns  haying  been  placed  beside  such  rents  on  the  rolls  at  one- 
third  its  yalue,  on  which  to  apportion  the  tax  to  be  raiaed,  the 
question  was,  whether  the  board  of  superyisors,  under  the  statute 
of  1858,  had  the  power  to  correct  such  inequality  by  reducing  tiie 
yaluation  of  said  rents  on  said  rolls  or  otherwise,  so  as  to  make  such 
assessment  just. 

The  board  of  superyisors  erred  in  refusing  to  interfere  with  such 
assessments,  on  the  ground  that  it  had  no  power  or  discretion  in 
the  matter.  It  had  both  the  power  and  the  discretion,  and  the  rela- 
tor was  entitled  to  its  action  on  this  petition  in  the  light  of  such 
power,  and  the  proceeding  by  mandamus  was  the  proper  remedy  to 
compel  such  action  and  should  haye  been  granted  by  the  special 
term.     The  result  of  such  action  cannot  be  directed  by  the  court ; 
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but  in  yiew  of  the  faots,  the  ineqoaliiy  of  yaluations,  the  gross 
inJQstioe  which  would  follow  npon  a  refusal  to  correct  such  assess- 
menty  the  result  ought  not  to  be  doubtful. 

The  order  appealed  from  should  be  reversed,  and  an  order  entered 
allowing  the  writ  prayed  for  in  the  petition,  with  $10  costs  of  the 
general  and  special  term,  to  be  paid  bj  respondent. 

Order  reversed. 
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OlPPBRLT  V.  CiPPBRLY. 
Tnuts  —  implied  trust — Evidence  — parol  to  expHain  objeatofioritten  im^rumeiU 

J.  purchased  lands  for  himself  and  brother,  jointly,  the  brother  pajing  his 
part  of  the  consideration,  bat  took  the  conveyance  in  his  own  name.  At 
another  time  their  father  desiring  to  convey  certain  lands  to  J.  and  his , 
brother,  jointly,  conveyed  to  J.  upon  the  promise  of  J.  that  he  would  convey 
to  his  brother.  Both  conveyances  were  so  made  without  the  knowledge  or 
consent  of  the  brother.  Held,  that  a  trust  was  thereby  created  in  favor  of 
the  brother  in  the  undivided  one-half  part  of  the  land  conveyed,  which  trust 
was  not  defeated  by  the  provisions  of  the  statute  relating  to  uses  and  trusts. 
(1  R.  S.  728.) 

ffeld,  also,  that  parol  evidence  was  admissible  to  establish  such  trust.  Such 
evidence  would  not  be  in  contradiction  of  the  terms  of  the  deed  conveying  the. 
land,  but  in  explanation  of  the  reason  for  which  it  was  given. 

AcTiOH  to  obtain  partition  of  lands  situated  in  the  towns  of  Bruns- 
wick and  Grafton,  Rensselaer  county.  The  action  was  brought  in 
said  county  by  Jacob  Cipperly  and  others  against  Jacob  N.  Cip- 
perly  and  others.  The  lands  in  question  were  conveyed,  one  par- 
cel by  one  McChesney,  the  other  by  Jacob  Cipperly,  Sr.,  father  of 
plaintiff,  to  John  J.  Cipperly,  plaintiff's  brother.  It  was  alleged 
on  the  part  of  plaintiff  and  evidence  was  given  at  the  trial  to  show 
that  plaintiff  paid  part  of  the  consideration  for  the  first  named  lot, 
and  paid  taxes  thereon.  Evidence  was  also  given  to  show  that  at 
the  time  the  conveyance  from  Jacob  Cipperly,  Sr.,  which  was 
voluntary,  was  made,  the  grantor  intended  to  convey  to  both  sons, 
but  that  the  name  of  John  J.  only  was  inserted  in  the  deed;  that 
upon  the  father  objecting  to  the  omission  of  plaintiff's  name  from 
the  deed  John  J.  promised  to  afterward  convey  to  plaintiff  a  half 
interest,  and  that  plaintiff  was  not  a  party  to  the  transaction. 
Before  the  commencement  of  this  action  John  !N.  Cipperly  died 
without  having  made  the  conveyance  agreed  by  him  to  be  made. 
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Other  necessary  facts  appear  in  the  opinion.     The  action  was  tried 
at  the  Rensselaer  circuit  and  special  term  February,  1874. 

Warren  &  PcUterson,  for  plaintiffs. 

Smithy  Fursman  and  Cawen,  for  defendants  Jacob  A.*  Cipperly 
and  others. 

Martin  L  Tawnsend,  for  infant  defendants. 

Ikgalls,  J.  There  is  no  controyersy  in  relation  to  the  ninety-acre 
lot  of  land.  In  regard  to  the  parcel  of  thirty-six  acres  I  am  satisfied 
from  the  evidence  that  John  J.  Cipperly,  the  grantee  in  the  deed 
from  McChesney,  received  the  title,  although  in  his  own  name,  yet 
for  the  use  and  benefit  of  himself  and  his  brother  Jacob,  one  of  the 
plaintiffs;  and  that  they  became  in  fact  tenants  in  common  of  the  said 
land.  The  facts  proved,  with  the  law  applicable  thereto,  establish* 
an  implied  trust  in  favor  of  Jacob  to  the  extent  of  an  equal  undivi- 
ded one-half  of  said  land.  The  actual  payment  by  Jacob  of  a  con- 
siderable portion  of  the  consideration  is  established,  and  I  think  it 
may  be  justly  and  legitimately  inferred  from  the  reported  declara- 
tions of  John  J.  Cipperly  as  proved,  in  regard  to  the  purchase  and 
the  ownership  of  the  pi'emises,  and  the  manner  the  same  have  been 
occupied  and  enjoyed  by  John  J.  and  Jacob,  and  the  payment  of 
taxes  and  other  circumstances,  that  Jacob  has  paid  such  a  portion 
of  the  purchase-money  as  entitles  him  to  be  declared  the  owner  of 
one-half  of  said  premises.  It  is  a  significant  circumstance,  bearing 
upon  how  John  J.  understood  this  fact  to  be  —  that  in  all  the 
conversations  in  which  he  participated  in  relation  to  the  transaction 
and  the  ownership  of  Jacob,  he  entirely  omitted  to  make  any  claim 
against  Jacob,  in  any  statement  or  pretense  that  he  had  failed  to 
pay  one-half  of  the  purchase  price  of  said  land.  By  the  death  of 
John  J.  Cipperly,  his  brother  Jacob  is  prevented  by  law  from  testi- 
fying to  personal  transactions  had  with  John  J.  in  regard  to  the 
matter,  and  hence  is  compelled  to  depend  upon  such  declarations 
of  his  brother  John  J.  made  to,  or  in  the  presence  of  others,  and 
the  circumstances  which  attend  the  transaction,  to  establish  his 
right  to  said  premises.  It  is  quite  obvious  that  the  relations 
between  the  two  brothers  were  entirely  amicable,  and  we  can  readily 
infer  that  their  business  matters  were  not  conducted  with  that 
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degree  of  strictness  and  intelligence  which  is  desirable  whetre  thd 
title  to  land  is  involyed.  I  think  it  may  also  be  fairly  assiimed, 
that  John  J.  was  a  more  active  business  man  than  Jacob,  and 
possibly  more  watchf nl  of  his  own  interests.  It  is  peculiarly  the 
province  of  a  conrt  of  equity  to  ascertain,  as  far  as  possible,  the 
equitable  rights  of  parties,  fiom  all  the  facts  and  circumstances 
which  surround  a  transaction,  and  reflect  any  light  thereupon,  and 
then  enforce  the  same  in  such  manner  that  justice  may  be  adminis- 
tered agreeably  to  the  rights  of  all  concerned,  with  due  regard  to 
the  law  applicable  to  such  rights.  In  my  judgment,  no  impartial 
and  candid  mind  can  carefully  examine  the  facts  and  circum- 
stances of  this  case,  and  arrive  at  any  other  conclusion  than  that 
Jacob  Cipperly  is  justly  and  equitably  entitled  to  one  equal  undi- 
vided one-half  of  said  premises.  The  evidence  shows  that  the  deed 
was  taken  in  the  name  of  John  J.,  in  the  absence  of,  and  without 
the  knowledge  or  consent  of  Jacob,  and,  therefore,  the  statute  of 
uses  and  trusts,  in  this  respect,  cannot  have  the  effect  to  defeat  the 
rights  of  Jacob  Cipperly,  by  vesting  in  John  J.  the  entire  title  to 
said  premises,  even  though  it  should  be  conceded  that  such  would 
be  the  effect,  if  Jacob  knew  at  the  time  of  and  consented  to  that 
form  of  conveyance.  The  fifty-third  section  of  said  statute  provides 
as  follows:  "The  provisions  of  the  preceding  fifty-first  section 
shall  not  extend  to  cases  where  the  alienee  named  in  the  convey- 
ance shall  have  taken  the  same  as  an  absolute  conveyance  in 
his  own  name,  without  the  consent  or  knowledge  of  the  person  paying 
the  consideration."  Lounsherry  v.  Purdy,  18  N.  Y.  515.  I  there- 
fore conclude  that  Jacob  Cipperly  is  the  owner,  in  equity,  of  one 
equal  undivided  one-half  of  said  thirty-six-acre  lot.  Ibote  v.  BryaiU^ 
47  N.  Y.  544;  Swmm  v.  Schurh,  29  id.  598;  QiWeH  v.  Gilberi, 
2  Abb.  Ct.  App.  256;  Ryan  v.  Doz,  34  K  Y.  307;  Hosford  v.  M^r- 
win,  5  Barb.  51.  In  Foote  v.  Bryant,  above  cited,  the  case  of 
Oilbert  v.  Oilbert,  as  reported  in  1  Keyes,  159,  is  repudiated  upon 
the  assumption  that  a  dissenting  opinion  was  there  reported.  It  is 
assumed  to  be  correctly  reported  in  2  Abb.  Ct.  App.  256. 

It  remains  to  be  considered  whether  the  plaintiff,  Jacob  Cipperly, 
has  succeeded  in  establishing  an  equitable  title  to  any  portion  of  the 
wood  lot  in  question.  The  conveyance  in  this,  as  in  the  other  instance, 
was  taken  in  the  name  of  John  J.  Cipperly,  and  hence  the  plain- 
tiff can  only  prevail  by  establishing  a  valid  trust,  which  equity  will 
recognize  and  protect.    It  appears  from  the  wiU  of  Jacob  Cipperly, 
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Sr.,  which  was  executed  prior  to  the  deed  of  assignment  from 
him  to  his  son^  John  J.  Cipperly,  that  said  wood  lot  was  devised  to 
his  two  sons,  John  J.  and  Jacob,  jointly;  that  at  the  time  the  said 
deed  was  executed  to  John  J.,  by  his  father,  the  latter  at  first 
refused  to  execute  the  same  unless  the  name  of  Jacob  was  inserted, 
and  only  consented  upon  the  agreement  of  John  J.,  substantially, 
that  he  would  convey  one-half  of  the  land  to  Jacob.  The  witness, 
William  A.  Derrick,  who  drew  the  deed,  testifies  as  follows:  "I 
stood  by  the  side  of  them  (John  J.  and  his  father),  and  read  it 
over;  Jacob  Cipperly  said  he  wanted  Jacob  to  have  one-half,  and 
he  wanted  the  paper  to  be  mstde  so;  John  J.  said  Jacob  should  have 
one-half,  and  Mr.  Cipperly  said,  under  those  circumstances  I  will 
sign  it."  Again,  '^After  I  drew  it  up  it  wasn't  right,  and  John  J. 
said  he  was  in  a  hurry  and  he  would  fix  it  afterward,  so  that  Jacob 
would  have  one-half, ^^  It  is  to  be  observed  that  the  promise  or 
agreement  of  John  J.  was  not  an  independent  understanding,  but 
was  made  at  the  same  time  the  deed  was  executed,  and  as  a  part  of 
the  transaction,  and  constituted  a  part  of  the  consideration,  and 
the  execution  of  the  deed  by  Jacob  Cipperly,  Sr.,  must  be  con- 
sidered as  a  furtherance  of  his  design  to  vest  in  John  J.  and  Jacob, 
jointly,  the  title  to  said  premises.  The  execution  of  the  deed 
divested  the  title  of  Jacob  Cipperly,  Sr.,  but  it,  with  the  parol 
dechurations  of  John  J.,  and  his  father,  and  the  participation  by 
Jacob  in  the  possession  and  enjoyment  of  said  wood  lot,  had  the 
effect  to  transfer  to  and  vest  in  John  J.  and  Jacob,  jointly,  the 
title  to  said  wood  lot.  So  that  John  J.  became  hy  the  deed  seized  of 
the  legal  title,  subject  to  the  equitable  rights  of  his  brother  Jacob. 
The  parol  evidence  was  clearly  admissible  to  show  the  purpose  for 
which  the  property  was  conveyed,  and  to  establish  the  trust  in  favor 
of  Jacob.  Such  evidence  does  not  necessarily  have  the  effect  to 
contradict  the  deed,  but  to  explain  it,  and  give  effect  thereto, 
according  to  the  intention  of  the  parties,  by  engrafting  thereupon 
a  trust,  not  under  the  circumstances  inconsistent  with  it.  It  is 
well  settled  that  parol  evidence  is  admissible  to  show  the  purpose 
for  which  a  written  instrument  is  executed  and  to  establish  a  trust. 
Lounsbury  v.  Purdy,  16  Barb.  376;  Ryan  v.  Dox,  34  N.  Y.  307; 
Hutchins  V.  HMardy  id.  24;  Brown  v.  Lynch,  1  Paige,  147; 
Despard  v.  Walbridge,  15  N.  Y.  374.  The  very  idea  of  an  implied 
trust  rests,  I  think,  upon  the  assumption  that  the  purpose  is  not 
fully  defined,  but  is  to  be  implied  from  the  entire  transaction,  a 

Vol.  IV,  N.  T.  Rep.— 44 


346  SPECIAL  TEEM, 


Cipperly  v.  Cippcrly. 


part  of  which  may  be  evidenced  by  a  written  instrnment;  and  the 
residue  supplied  by  the  declarations  and  acts  of  the  parties 
interested.  Judge  Stoey,  in  his  Equity  Jurisprudence,  §  1195, 
treating  of  implied  trusts^  says:  '^  Implied  trusts  may  be  divided 
into  two  general  classes,  first,  those  which  stand  upon  the  presumed 
intention  of  the  parties."  "A  trust  is  never  presumed  or  implied  or 
intended  by  the  parties,  unless,  taking  all  the  circumstances  to- 
gether, that  is  the  fair  and  reasonable  interpretation  of  their  acts 
and  transactions."  §  1196,  '^The  most  simple  form  in  which 'such 
an  implied  trust  can  be  presented,  is  that  of  money  or  other  prop- 
erty delivered  by  one  person  to  another  to  be  by  the  latter  paid  or 
delivered  to  or  for  the  benefit  of  a  third  person."  In  the  convey- 
ance to  John  J.  Cipperly,  his  father  did  not  reserve  to  himself 
any  secret  benefit  or  advantage,  which  was  doubtless  the  evil  which 
the  provision  of  the  statute  of  uses  and  trusts,  to  which  we  have 
referred,  was  intended  to  remedy. 

It  was  designed  to  prevent  one  party  who  advances  the  consider- 
ation for  land  from  vesting  the  legal  title  by  deed  in  another,  and 
at  the  same  time  secretly  securing  to  himself  the  benefits  of  such 
purchase.  It  certainly  never  was  intended  to  become  an  instru- 
ment of  fraud  by  which  a  party  could  be  deprived  of  a  trust  estate 
created  by  another  party  for  his  benefit  simply  because  the  name  of 
the  trustee  was  inserted  in  the  conveyance  and  that  of  the  cestui 
qtie  trust  omitted. 

It  would  be  a  reproach  to  the  law,  if,  under  the  circumstances  of 
this  case,  Jacob  Cipperly  should  be  deprived  of  his  interest  in  the 
land  in  question,  when  the  declared  intention,  at  the  time,  of  both 
his  father  and  brother,  as  clearly  established  by  the  testimony  of 
witnesses  wholly  impartial,  was  to  the  effect  that  he  should  become 
possessed  of  such  interest  in  said  land.  And  that,  too,  when  he 
was  not  present  when  the  deed  was  executed,  and  his  brother,  John 
J.,  had  by  acts  and  declarations  subsequent  to  the  conveyance 
unmistakably  recognized  such  interest.  In  ffosford  v.  Merwin, 
before  referred  to.  Judge  Harris,  at  page  58,  aptly  remarks,  "A 
party  will  not  be  allowed  in  a  court  of  equity  to  shield  himself 
from  responsibility  for  a  fraud  under  the  cover  of  a  statute  to  pre- 
vent fraud."  See  also  Bryan  v.  Dox,  supra.  The  reasoning  of 
the  learned  Chief  Justice  in  Foot  v.  Bryant  applies  with  force  to 
the  case  under  consideration.  Chancellor  Kent  in  his  Comment- 
aries (4  Kent's  Com.  312),  commenting  upon  the  Statute  of  Uses 
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and  Trnsts,  remacks:  ^'Nor  can  the  law  be  effectually  relieved 
from  its  abstruseness  and  uncertainty  so  long  as  it  leayes  undefined 
and  untouch^  that  my  steriousclass  of  trusts  arising  or  resulting 
by  implication  of  law.  Those  trusts  depend  entirely  on  judicial 
construction,  and  the  law  on  this  branch  of  trusts  is  left  as  uncer- 
tain and  debatable  as  ever.  Implied  trusts  are  liable  to  be  extended 
and  pressed  indefinitely  in  cases  where  there  may  be  no  other  way  to 
recognize  and  enforce  the  obligations  which  justice  imperiously 
demands." 

Previous  to  the  execution  of  the  deed  by  Jacob  Cipperly,  Sr., 
both  John  J.  and  Jacob  were  allowed  by  their  father  to  cut  and 
remove  wood  from  the  said  wood  lot,  and  after  the  execution 
of  the  deed,  and  during  the  life  of  John  J.,  Jacob  took  wood  from 
the  lot,  and  exercised  such  right  for  some  time  after  the  death  of 
his  brother. 

There  is  no  evidence  save  that  furnished  by  the  recital  of  a  con- 
sideration of  ISO  in  the  deed  that  John  J.  paid  any  thing  for  the 
land.  It  does  appear  that  no  money  was  paid  at  the  time  the  deed 
was  executed,  as  Derrick  so  testifies.  Taking  that  fact  into 
account,  with  the  further  consideration  that  the  sum  named  is 
apparently  a  very  insignificant  price  for  a  piece  of  wood  land  of  so 
many  acres,  and  also  that  by  the  will  of  Jacob  Cipperly,  Sr.,  the 
lot  was  devised  to  his  two  sons,  and  the  manner  the  lot  was  subse- 
quently occupied  and  enjoyed  by  John  J.  and  Jacob,  it  may 
reasonably  be  inferred  that  the  sum  stated  in  the  deed  was  never 
paid  by  John  J.,  but  was  inserted  as  matter  of  form.  But  whether 
paid  or  not,  I  do  not  deem  that  circumstance  controlling.  There  is 
no  reasonable  room  for  doubt  but  that  Jacob  Cipperly,  Sr.,  intended 
that  his  said  two  sons  should  become  jointly  the  owners  of  the  land 
in  question,  and  there  is  just  as  little,  that  John  J.  Cipperly 
accepted  the  title  in  his  own  name  charged  with  a  trust,  which  he 
agreed  with  his  father,  thaf  he  would  observe  and  execute  in  favor 
of  his  brother  Jacob;  and  which  in  equity  and  good  conscience 
neither  he  nor  his  heirs  should  be  allowed  to  gainsay  or  defeat. 

I  am  convinced  that  the  facts  entitle  the  plaintiff,  Jacob  Cip- 
perly, to  be  adjudged  the  owner  in  equity  of  the  equal  undivided 
one-half  of  both  pieces  of  land  last  mentioned,  and  that  the  law 
will  justify  a  decree  to  that  effect.  I  do  not  discover  that  the 
plaintiff's  rights  are  barred  by  the  statute  of  limitations.     Bart- 
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leH  V.  Judd,  23  Barb.  270;  21  N.  Y.  205;   Varick  v.  Edwards,  11 

Paige,  290;  RundU  v.  Allison,  34  N.  Y.  180. 

Judgment  must  be  entered  declaring  the  rights  and  interests  of 

the  respectiye  parties,  and  directing  a  sale  of  the  lands  described  in 

the  complaint,  and  the  distribution  of  the  proceeds  of  sale.     The 

costs  of  all  parties  who  have  appealed  to  be  paid  out  of  the  proceeds 

of  sale. 

Judgment  accordingly. 


DbGbaff  v.  Hott. 

€oiU  —  in  action  inwMng  ciaim  to  real  propertjf — in  actum  €tgaiMiePDeeuUfr — 
practice  in  regard  to  adiustment  — Laches  —  dday  eaueed  by  ckction  of  court,  not. 

Plaintiff  brooght  action  against  an  executor  for  a  breach  of  a  ooyenant  of  quiet 
enjoyment  in  a  lease  executed  by  defendant's  testatrix ;  the  complaint  stating 
that  plaintiff  had  been  evicted  by  H.  B.  and  another, "  who  were  then  the 
lawful  owners  and  lawfully  entitled  to  possession."  The  answer  put  this  alle- 
gation at  issue.  Upon  trial  a  report  was  made  in  favor  of  plaintiff  for  six  cents 
damages,  ffeid,  that  defendants  were  not  entitled  to  costs,  upon  the  grounds 
(1)  that  there  was  "  a  claim  of  title  to  real  property  "  arising  upon  the  plead- 
ings (Code,  §  804,  subd.  1) ;  and  (2)  that  the  action  could  not  be  brought 
before  a  justice  of  the  peace  (Code,  §  304,  subd.  8),  the  claim'being  against  an 
executor  (Code,  §  64,  subd.  5). 

After  the  report  in  favor  of  plaintiff  defendant  entered  judgment  for  costs,  giv- 
ing plaintiff  notice  of  re-adjustment.  Plaintiff,  within  two  days,  noticed  a 
motion  to  set  aside  the  judgment  for  costs.  The  motion  was  heard  a  special 
term.  The  judge  took  the  papers  and  after  retaining  them  nearly  two  yean 
died  without  deciding  such  motion.  More  than  a  year  after  the  death  of  the 
judge,  and  as  soon  as  the  papers  could  be  obtained,  plaintiff  renewed  the 
motion .  Held,  (1)  that  plaintiff  was  not  guilty  of  laches ;  (2)  that  he  was 
not  bound  to  appear  upon  the  re-adjustment  of  costs  before  the  clerk,  and 
I  was  not  concluded  by  such  re-adjustment ;  and  (3)  that  a  motion  to  set  aside 

the  judgment  instead  of  to  correct  the  items  of  costs  was  proper. 

MoTiOK  to  set  aside  a  judgment  entered  against  the  plaintiff  for 
the  oosts  of  the  action,  on  the  ground  that  defendant  was  not 
•entitled  to  recover  costs. 

The  action  was  brought  by  David  DeQraff  against  George  B. 
Hoyt,  as  executor  of  the  last  will  of  Eliza  Hewson,  deceased,  to 
recover  for  damages  for  a  breach  of  a  covenant  of  quiet  enjoyment 
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The  opinion  states  the  necessary  facts.    The  motion  was  argued 
and  decided  at  the  Albany  special  term,  Jnly,  1874. 

Marti7i  H,  Dorty  for  plaintiJS. 

Step?ten  0.  Shephard,  for  defendant. 

Westbbooe,  J.  The  plaintiff,  by  his  complaint,  sought  to  recoyer 
from  the  defendant,  as  the  executor  of  the  estate  of  Eliza  Hewson, 
deceased,  the  sum  of  $3,100  as  damages,  which  he  had  sustained, 
as  claimed  by  him,  for  the  breach  of  the  covenant  of  quiet  enjoy- 
ment contained  in  a  lease  from  the  said  deceased  to  him,  dated  May 
1,  1866;  whereby  she  had  leased  and  rented  to  him,  by  instrument 
under  seal,  certain  premises  situate  on  the  south-west  comer  of 
South  Pearl  and  Plain  streets,  in  the  city  of  Albany,  for  the  space 
of  five  years.  The  complaint  further  alleged,  ^^  that  the  said  plain- 
tiff had  not  been  permitted  peaceably  and  quietly  to  occupy  and 
enjoy  the  possession  of  said  premises;  but  on  the  contrary,  after  the 
commencement  of  the  term,  and  on  or  about  the  25th  day  of 
March,  A.  D.  1867,  Henry  Blatner  and  Henry  Blatner,  Jr.,  who 
ioere  then  the  lawful  owners  and  lawfully  entitled  to  the  possession  of 
said  premises,  entered  upon  the  same,  and  dispossessed,  ejected, 
ousted,  and  evicted  said  plaintiff  therefrom,  by  force  of  a  paror 
mount  and  lawful  title  to  the  same.'' 

The  answer  of  the  defendant  admits  the  making  of  the  lease  as 
set  up  in  the  complaint,  and  further  avers  that  the  deceased,  Eliza 
Hewson,  had  but  a  life  estate  in  the  premises,  a  fact  which  was 
known  to  the  plaintiff  when  he  took  the  lease.  The  answer,  how- 
ever, by  a  denial  of  "  any  knowledge  or  information  sufficient  to 
form  a  belief"  puts  at  issue  the  allegation  of  the  complaint,  that 
the  plaintiff  was  ousted  and  evicted  from  the  possession  of  the 
premises  by  Henry  Blatner  add  Henry  Blatner,  Jr.,  by  force  of  a 
paramount  and  lawful  title  to  the  same. 

Prior  to  the  commencement  of  the  action,  the  claim  had  been 
presented  to  the  defendant,  who  refused  to  refer  the  same. 

After  the  commencement  of  this  action,  and  issue  joined  therein, 
at  the  Albany  circuit  on  the  25th  day  of  January,  1869,  the  cause 
was  referred  to  the  Hon.  Henry  Hogeboom,  now  deceased,  as  referee, 
to  hear  and  decide. 

By  the  report  of  the  referee,  bearing  date  December  29, 1869,  the 


350  SPECIAL  TERM, 


DeGraff  v.  Hoyt. 


sum  of  six  cents  was  awarded  the  plaintiff  as  damages,  bnt  there 
was  no  direction  or  order  made  as  to  costs. 

On  the  3d  day  of  January,  1870,  the  defendant  entered  judg- 
ment, which,  while  it  gave  to  the  plaintiff  the  damages  found  by 
the  referee,  awarded  against  him'  and  in  favor  of  the  defendant 
$223.29,  costs  of  suit,  and  adjudged  that  the  defendant,  after 
deducting  said  sum  of  six  cents  from  said  sum  of  1223.29^  do 
recover  of  the  plaintiff  the  sum  of  $223123,  the  residue  of  said 
costs.  This  judgment  was  entered  without  notice  to  the  plaintiff 
and  without  any  order  of  the  court  specially  giving  costs  to  the 
defendant. 

After  the  entry  of  judgment,  the  defendant's  attorney  gave 
notice  to  the  plaintiff 's  attorney  that  the  costs  would  be  re-adjusted 
by  the  clerk  on  the  8th  day  of  January,  1870.  The  attorney  for 
the  plaintiff  did  not  appear  on  the  day  fixed  for  the  re-adjustment, 
but  on  the  10th  day  of  January,  1870,  served  papers  and  notice  of 
a  motion  for  a  special  term  to  set  aside  the  judgment  as  erroneously 
and  illegally  entered.  This  motion  was  heard  on  the  last  Tuesday 
of  January,  1870,  at  the  Albany  special  term,  by  Mr.  Justice  Hogb- 
BOOM,  who  held  said  term.  The  judge  took  the  papers,  and 
departed  this  life  in  September,  1872,  without  having  made  any 
decision,  and  the  plaintiff 's  attorney  deposes  that  it  was  not  until 
a  very  recent  date  that  he  was  able  to  get  the  papers  necessary  to 
renew  this  motion. 

Preliminary  to  the  determination  of  the  legality  of  the  judg- 
ment for  costs,  the  defendant's  counsel  raises  certain  questions, 
which  will  be  disposed  of  prior  to  a  discussion  of  the  main  issue 
involved. 

It  is  said  that  the  plaintiff  has  been  guilty  of  laches,  and  for  that 
reason  the  motion  should  be  denied.  To  this  the  plaintiff  auBwers, 
that  within  two  days  after  entry  of  the  judgment  he  served  papers 
and  notice  of  motion  to  set  the  same  aside  as  unauthorized ;  tiiat 
such  motion  was  made,  and  the  judge  who  held  the  term,  after 
retaining  the  papers  over  two  years,  died  without  making  any 
,  decision ;  that  by  reason  of  the  retention  of  the  papers  by  the 
deceased  judge,  and  his  death,  the  plaintiff 's  attorney,  until  quite 
a  recent  date,  was  unable  to  procure  the  necessary  papers  to  make 
this  motion. 

These  facts,  I  think,  furnish  a  sufficient  answer  to  the  objection, 
if  such  an  objection  could  prevail.     Where  a  party  applies  to  the 
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court  for  a  favor  or  to  set  aside  something  as  merely  irregular,  he 
must  move  on  the  first  opportunity,  or  excuse  the  delay;  but  where. 
a  party  applies  for  a  strict  right  involving  more  than  a  mere  irregu- 
larity, the  same  rule  does  not  obtain.  If  the  plaintiff  is  to  succeed 
on  this  motion,  it  will  not  be  as  a  favor  conferred,  or  the  vacation 
of  a  judgment  simply  irregular,  but  as  a  right  conceded  and  the 
annulling  of  a  judgment  for  which  there  wag  no  authority.  He 
objects  that  this  judgment  is  illegal,  not  merely  irregular,  that  it 
was  entered  without  any  lawful  authority  or  right,  and  that  it  is 
the  duty  of  the  court  to  set  it  aside. 

It  is  further  claimed,  that  the  plaintiff  should  have  appeared' 
upon  the  notice  of  re-adjustment  of  the  costs.  To  this  the  plain- 
tiff answers,  that  he  did  not  object  to  any  of  the  items  as  illegal, 
but  to  any  recovery  of  costs  at  all  by  the  defendant.  No  harm 
would  have  resulted  to  the  plaintiff  if  he  had  appeared  before  the 
<;lerk  and  objected  to  any  allowance  whatever;  but  as  the  plaintiff 
has  never  acquiesced  in  the  recovery  of  costs  by  the  defendant,  and 
within  two  days  gave  notice  of  a  motion  to  set  aside  the  judgment, 
I  hold  that  he  is  not  concluded  by  the  want  of  an  objection  before 
the  clerk.  Indeed,  it  is  very  doubtful  if  the  clerk  had  power  to 
alter  the  judgment,  which,  in  form,  gave  costs  to  the  defendant.  AU 
that  he  could  have  done,  in  my  opinion,  would  have  been  to  retax 
the  costs  upon  the  theory,  that  the  allowance  thereof  to  the  defend- 
ant was  proper,  and  strike  out  or  reduce  such  items  as  he  deemed 
to  be  improper  or  charged  too  high.  The  remedy  was  by  motion  to 
the  court,  which  alone  has  power  to  strike  out  the  award  of  costs 
to  the  defendant  in  the  action. 

It  is  also  objected  that  the  relief  should  not  be  the  setting  aside 
of  the  judgment,  but  the  correction  of  the  items  of  the  costs.  This 
would  undoubtedly  be  the  rule,  if  the  simple  correction  of  the  costs 
was  the  relief  demanded;  but  the  motion  is  more  radical  than  that. 
The  plaintiff  alleges  that  the  judgment  itself  is  illegal  and  unau- 
thorized; if  this  point  is  well  taken,  it  follows  that  the  judgment 
must  be  vacated. 

Having  disposed  of  the  preliminary  questions  let  us  consider  the 
legality  of  the  judgment.  By  it,  the  defendant  was  allowed  costs. 
Was  he  entitled  thereto  ? 

First.  By  section  304  of  the  Code,  subdivision  1,  the  plaintiff, 
u]>on  a  recovery,  is  entitled  to  costs  "When  a  claim  of  title  to  real 
property  arises  upon  the  pleadings." 
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Erom  the  statement  of  the  pleadings  given  in  the  former  portion 
of  this  opinion^  it  is  apparent  that  precisely  that  question  did  arise 
in  this  case.  One  issue  is  made  upon  the  tact  of  the  ouster  of  the 
plaintiff  from  the  demised  premises  by  the  owner  of  the  paramount 
title.  No  justice  of  the  peace  could  decide  such  a  question.  If 
the  defendant  had  conceded  the  title  according  to  the  allegations 
of  the  complaint  there  might  be  some  doubt  as  to  the  pleadings 
presenting  a  question  of  title.  Hayings  howeyer,  not  done  so,  bat 
taken  issue  thereon  by  a  denial  of  any  knowledge,  or  information 
sufficient  to  form  a  belief,  I  do  not  see  how  the  conclusion  can  be 
ayoided,  that  the  pleadings  on  their  face  present  a  question  of  tide, 
which  a  justice  of  the  peace  cannot  try. 

Second.  The  same  section  of  the  Code  by  subdiyision  3  thereof 
idso  allows  costs  to  the  plaintiff  in  case  of  recoyery  by  him  '^  In  an 
action  of  which  a  court  of  a  justice  of  the  peace  has  no  jurisdic- 
tion/' and  by  subdiyision  5  of  section  54,  a  justice  has  no  jurisdic- 
tion ''  of  an  action  against  an  executor  or  administrator,  as  such.'' 
The  want  of  jurisdiction  in  a  justice's  court  is  not  claimed  by 
reason  of  the  amount  stated  in  the  complaint,  but  because  the 
defendant  is  "an  executor,"  and  sued  "as  such."  As  there  was  a 
recoyery  against  him  in  that  capacity,  in  which  the  plaintiff  was 
entitled  to  costs,  provided  the  coujt  on  motion,  under  section  317, 
awarded  them,  I  do  not  see  how  the  defendant  was  entitied  to  costs, 
for  by  section  305  he  is  only  entitled  to  costs,  when  the  plaintiff  is 
not. 

My  conclusion  is  that  the  defendant  is  not  entitled  to  recoTer 
costs,  and  that  the  judgmei^t  must  be  set  aside  with  tlO  costs  of 
motion,  as  there  was  a  refusal  to  Vacate  it  before  this  motion  was 
made.  , 

As  the  pleadings  present  a  question  of  title,  the  plaintiff^  upon 
a  recovery  of  six  cents  against  an  individual  defendant,  would  have 
been  entitled  to  costs  ;  but  as  the  defendant  is  sued  in  his  repre- 
sentative capacity  a  motion  for  costs  should  be  made. 

The  plQiintiff,  as  his  action  is  against  an  executor  '^as  such,"  is 
also  entitied  to  costs  for  that  reason,  if  the  court  on  motion  aUow 
them. 

Judgment  sd  aside. 
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LONGLBY  V.    OlTY  OP  HXTDSOIT. 

s 

Action — to  reitrain  coUection  ofcMosmnent  — Munmpal  eorporoHon — charter  of 
Hudson — Statutory  oonHruetion — diior&tion  of  officer  tmut  be  bated  onfaett — 
"  dmnierested  "  pereon — Invalid  cuseaement. 

In  an  application  for  an  injunction  to  restrain  the  sale  of  real  estate  for  the 
non-payment  of  an  assessnient  for  a  dtj  sewer,  held  (following  Heyvoood  v. 
Otty  of  Bvffato,  14  N.  T.  584),  that  an  action  in  equity  will  lie  "  where  the 
assessment  on  the  face  of  the  proceedings  to  impose  it  is  a  valid  lien  on 
land,  and  extrinsic  evidence  is  i^qoired  to  show  its  invalidity." 

By  the  charter  of  Hudson,  commissioners  to  assess  the  cost  of  sewers  are 
authorised  to  assess  "  upon  such  real  estate  as  they  shall  deem  benefited 
thereby  in  proportion  to  the  amount  of  its  benefits."  Held,  that  the  discre- 
tion of  the  commissioners  is  not  unlimited,  but  there  must  exist  some  fact 
upon  which  their  judgment  is  based. 

Plaintiff's  lot  was  in  a  block  not  touched  by  a  new  sewer,  or  any*  sewer  which 
such  first-named  sewer  connected  with.  Plaintiff's  lot  could  not  be  drained 
into  it  without  crossing  the  lands  of  others,  and  such  lot  was  already 
drained  by  another  sewer.  Lands  belonging  to  a  corporation  lying  on  the 
same  street  opposite  plaintiff 's  lot  and  equally  benefited  by  the  new  sewer 
were  not  assessed  for  it  Hdd,  that  there  was  nothing  to  justify  the  assess- 
ment. 

The  charter  of  Hudson  requires  that  there  shall  be  appointed,  as  commission- 
ers to  assess  for  sewers  improvements,  three  '* disinterested"  freeholders. 
The  trustee  of  a  corporation  whose  land  was  benefited  equally  with  other 
land  assessed,  hM,  not  "  disinterested.' 


»» 


Monoiir  for  an  injunction  in  an  action  brought  in  Oolumbia 
county  bj  John  B.  Longley  against  the  city  of  Hudson,  to  restrain 
the  sale  of  the  lands  of  plaintiff  for  the  non-payment  of  an  assess- 
ment for  a  sewer.  The  material  facts  appear  in  the  opinion.  The 
motion  was  argued  atid  decided  at  the  Columbia  special  term  Feb- 
ruary, 1874. 

John  B,  Longley,  plaintiff,  in  person. 

Bd.  P.  Magoun,  for  defendant. 

Wbstbbook,  J.     The   plaintiff   applies   for  an  injunction  to 
restrain  the  sale  of  his  real  estate,  consisting,  of  a  lot  of  ground  in 
the  city  of  Hudson,  for  the  non-payment  of  an  assessment  made 
thereon  to  defray  the  costs  of  a  sewer. 
Vol.  IV.  N.  T.  Kep.  —  46 
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The  lot  of  the  plaintiff  which  is  assessed  is  situated  near  the 
center  of  a  blocks  which  is  bounded  on  its  side  by  Sixth  and 
Seventh  streets^  and  on  its  front,  and  roar  by  State  street  and  Long 
alley.  The  sewer,  for  the  construction  of  which  this  lot  is  taxed, 
is  located  upon  State  street,  and  starts  from  the  center  of  Fourth 
street,  and  terminates  at  the  center  of  Sixth  street.  The  sewer 
does  not  touch  the  block  in  which  plaintiff's  lot  is  located,  nor 
does  it  connect  with  any  other  which  does.  It  stops  oyer  one  hun- 
dred feet  from  the  lot  of  the  plaintiff,  and  is  in  no  wise  connected 
with  any  sewer,  which  drdins  it,  nor  can  the  plaintiff  in  any  way 
reach  it  by  one  to  be  constructed,  without  crossing  the  land  of  other 
parties.  The  map  submitted  upon  the  argument  also  shows  that 
the  lot  of  the  plaintiff  is  in  fact  drained  by  a  sewer  upon  its 
southerly  side  running  through  Long  alley  and  connecting  with 
another  upon  Diamond  street. 

It  was  also  conceded  upon  the  argument  that  Aaron  C.  Macy 
was  one  of  the  commissioners  to  make  the  assessment,  and  that  he 
was  an  active  managing  trustee  and  director  of  the  orphan  relief 
association,  which  owned  property  immediately  opposite  that  of  the 
plaintiff. 

It  is  further  claimed  by  the  plaintiff  that  the  sale  of  the  lot  is 
irregular,  because  the  steps  pointed  out  by  statute  to  colleet  an 
ordinary  tax  have  not  been  taken,  as  required  by  section  45  of  the 
charter. 

The  search  through  authorities  to  ascertain  when  an  injunction 
can  be  maintained,  and  when  not,  is  not  very  satisfactory  from  the 
great  conflict  of  views  which  have  been  expressed.  To  my  own 
judgment  the  existence  of  a  wrong  and  the  suitableness  of  the 
remedy  sought,  reference  being  had  to  the  situation  of  the  parties 
and  the  proper  protection  of  their  rights,  should  have  more  weight 
than  a  nice  and  refined  criticism  upon  the  office  and  effect  of  cer- 
tain suits,  which,  after  all,  were  originally  but  inventions  of  the 
courts  to  reach  grievances.  The  rule  adopted  in  Heywood  v.  CUy 
of  Buffalo^  14  N.  Y.  534,  that  an  action  in  equity  will  Ue  "  when 
the  assessment,  on  the  face  of  the  proceedings  to  impose  it^  is  a 
valid  lien  upon  land,  and  extrinsic  evidence  is  required  to  show  its 
invalidity,"  is  a  reasonable  one,  and  will  be  adopted  in  this  case. 
The  objections,  to  which  reference  has  been  made,  can  be  developed 
only  by  evidence  extrinsic  from  the  proceedings,  for  no  person  could 
tell,  without  a  plan  of  the  existing  sewerage,  that  the  proposed 
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sewer  did  not  benefit  the  property  of  the  plaintiff^  and  it  requires 
affirmative  proof  to  show  the  relation  which  Aaron  0.  Macy  sus- 
tained to  the  property  assessed^  and  to  establish  that  there  was  a 
failure  to  pursue  the  course  which  the  statute  points  out  to  collect 
a  personal  tax. 

It  is  claimed  by  the  defendant  that  under  subdivision  2  of  sec- 
tion 66  of  the  charter  the  commissioners  appointed  for  that  purpose 
could  assess  the  cost  of  the  improvement  ^^upon  such  real  estate  as 
they  shall  deem  benefited  thereby,  in  proportion  to  the  amount  of 
its  benefits/'  and  that  this  discretion  is  unlimited.  Certainly,  the 
language  used  is  very  broad,  but  it  seems  only  reasonable  that  some 
fact  should  exist  upon  which  their  judgment  can  be  based.  Sup- 
pose that  the  commissioners  had  assessed  lots  several  blocks  from 
the  proposed  sewer,  and  which  could  not  possibly  be  benefited 
thereby,  and  while  assessing  some  had  arbitrarily  omitted  others, 
would  such  an  assessment  be  within  the  power  conferred  P  It  seems 
to  me  not,  because  the  judgment  of  the  commissioners  would  be 
without  a  single  fact,  to  uphold  it.  The  supposed  case  is  the  one 
before  us,  so  far  as  the  sewer  constructed  can  possibly  benefit  the 
property  of  the  plaintiff  which  is  assessed.  There  is  no  access  from 
the  lot  to  the  sewer;  it  cannot,  and  does  not  drain  the  lot  of  the 
plaintiff,  and  while  this  lot  is  assessed^  another  and  larger  lot 
directly  opposite  (orphan  asylum  lot)  bears  no  part  of  the  burden. 
If  it  be  said  that  the  latter  lot  will  receive  no  benefit  from  this 
sewer,  because  another  sewer  passing  through  Rope  alley.  Sixth 
street,  and  Prospect  street,  drains  it,  the  same  argument  holds  good 
in  the  case  of  plaintiff's  lot,  which  is  drained  by  a  sewer  passing 
through  Long  alley  and  connecting  with  one  on  Diamond  street. 
Upon  the  facts  I  see  nothing  to  sustain  or  justify  this  assessment. 

The  charter  of  the  city  of  Hudson  requires  the  appointment  of 
''three  disinterested  freeholders  of  the  city,  commissioners''  to 
assess  the  cost  of  improvements  of  this  character.  It  was  urged 
upon  the  argument,  that  Mr.  Aaron  0.  Macy,  who  is  a  trustee  and 
director  of  the  corporation  owning  the  lot  designated  upon  the 
map  as  ''  Orphan  Asylum  lot,"  was  one  of  the  commissioners  to 
make  such  assessment,  and  that  he  was  not  competent.  The  facts 
in  regard  to  Mr.  Macy  were  conceded  upon  the  argument  by  the 
counsel  for  the  defendant,  but  it  was  urged  he  was  not  disqualified 
by  reason  thereof.  Upon  the  supposition  that  the  commissioners 
had  power  to  assess  property  some  distance  from  the  line  of 
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improYemei^t,  and  that  one  of  the  questions  to  be  detennined 
necessarily  would  be,  whether  the  property  of  the  corporation 
which  he  represented  should^  or  should  not  be  assessed,  we  do  not 
see  how  he  can  be  said  to  be  disinterested.  The  property  of  the 
plaintiff  was  situate  directly  opposite  that  of  ^'the  orphan  asylum/' 
and  manifestly  the  propriety  of  compelling  that  lot  to  bear  a  part 
of  the  expense  must  have  been  considered.  It  can  hardly  be 
claimed  that  upon  such  a  question  Mr.  Macy  could  be  said  to  be 
''disinterested.''  Doubtless  the  commissioner  acted  impartially, 
and  according  to  his  best  judgment;  and  while  holding  him 
^LOompetent  to  act,  by  reason  of  the  relation  which  he  sustaihed  to 
the  corporation,  no  reflection  upon  him  personally  is  intended.  A 
precedent  of  this  kind,  however,  must  not  be  established.  No 
individual  owning  property  in  his  own  right  in  the  neighborhood 
of  the  improvement,  or  interested  in  a  corporation  which  does,  can 
possibly  be  a  competent  commissioner.  The  assessment  was  irr^;u- 
lar  and  void,  for  this  reason:  it  was  made  by  only  two  ''  disinter- 
ested freeholders,"  when  the  charter  required  fhree, 

I  was  at  first  inclined  to  think  that  the  failure  of  the  city  treas- 
urer to  proceed  as  required  by  section  45  of  the  charter,  was  also 
fatal  to  the  defendant.  A  more  careful  reading,  however,  of  the 
charter  has  satisfied  me  that  the  proceeding  in  this  respect  was 
regular.  By  section  68,  assessments  of  this  character  are  to  be 
collected  in  the  manner  prescribed  by  section  65,  which  section 
does  not  require  the  Ireasurer,  after  the  expiration  of  his  advertise- 
ment, to  proceed  against  delinquents  in  the  same  manner  that  a 
town  collector  is  required  to  act;  but  upon  his  "return  to  the 
common  council  of  all  sums  remaining  unpaid  upon  said  Iist>  and 
thereunder,  whenever  directed  by  the  common  council  shall  proceed 
to  ad^erijse  and  sell,"  etc. 

The  order  to  continue  the  injunction  is  granted  on  the  first  two 
grounds.    The  110  costs  of  motion  will  abide  event  of  suit. 

Motion  granted. 
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Matteb  of  North  v.  Oabt. 

Official  books  and  papen — proceedings  to  obtain  possession — Municipal  wrpo- 

raiions — Construction  of  charter  of  Cohoes, 
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Under  the  Btatatefl  relating  to  "  Proeeedings  to  compel  the  deliverj  of  books 
and  papers  hy  public  offloen  to  their  snecesaorfl  "  the  title  to  an  office  where 
there  are  adverse  claimants  cannot  be  tried,  but  the  party  in  possession  of 
such  boohs  cannot  retain  the  same  npon  friyoloos  grounds,  or  such  as 
create  no  reasonable  doubt  as  to  the  right  of  the  applicant. 

The  charter  of  the  city  of  Cohoes  (Laws  1869,  chap.  913),  provides  that  the 
bond  of  the  chamberlain  "  shall  be  approved  by  the  mayor  and  common 
counciL"  The  charter  (tit.  5,  §  1)  also  declares  that  the  mayor  and  aldermen 
of  the  city  shall  constitute  the  common  council.  Held,  that  the  bond  must 
be  approved  by  the  mayor  independently  of  the  conmion  council,  and  that  the 
approval  by  the  common  coundl  does  not  include  the  approval  of  the  mayor, 
althou^  a  part  of  such  council. 

Tbe  charter  named  also  provides  (tit.  5,  §  6),  that  "  whenever  the  mayor  shall 
be  absent  from  the  city  or  from  any  meeting,  the  aldermen  may  appoint  one 
of  their  number  mayor  for  the  time  being,  who  shall  hold  office  until  the 
mayor  returns,  but  shall  vote  as  an  alderman,  and  not  have  the  casting  vote  or 
the  power  of  veto."  .Held,  that  the  provision  refers  only  to  the  organization 
of  meetings,  and  was  not  intended  to  authorize  the  aldermen  to  appoint  a 
mayor  to  discharge  all  the  duties  devolved  by  the  charter  upon  that  officer, 
and  an  alderman  chosen  mayor  |>r0  tern,  could  not  approve  the  sureties  to  the 
chamberl^'s  bond. 

The  charter  also  (tit.  4,  g  1)  provides  that  the  mayor  "  shall  have  the  power 
to  veto  any  resolution  or  ordinance  of  the  common  council."  Held,  that  he 
was  not  thereby  authorized  to  veto  the  appointment  of  an  officer  the  power 
to  appoint  whom  was  by  the  charter  in  the  common  council. 

The  charter  also  provides  (tit.  6,  §  6),  that  the  common  council  shall  determine 
the  rules  of  its  own  proceedings  "  and  (%  5)  that  "the  common  council  shall 
hold  stated  meetings  at  least  once  in  each  month."  The  common  council,  in 
1872,  by  rule  appointed  stated  times  for  meetings.  Held,  that  the  appoint- 
ment continued  in  force  until  changed,  and  did  not  expire  with  the  terms  of 
office  of  the  members  who  adopted  it,  and  a  meeting  held  in  accordance 
therewith,  in  1874,  was  not  irregular. 


AppuGATioif  by  Gharles  F.  North  ckiming  to  be  ohamberloin  of 
the  oitj  of  Oohoes^  to  compel  Leonard  Oary^  his  predecessor  in 
said  office,  to  deliyer  up  the  books  and  papers  of  said  office  to  said 
North,  which  application  was  made  under  and  by  virtue  of  article  5, 
chapter  5,  title  6,  part  1,  of  the  Beyised  Statutes,  entitled  **  Pro- 
to  compel  the  deliyery  of  books  and  papers  by  public 
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officers  to  their  successors."  (1  E.  S.  124-126.)  The  neeessai; 
facts  appear  in  the  opinion.  The  application  was  decided  March, 
1874. 

0.  F.  Doyle  and  B.  A.  ParmmteTy  for  application. 

P.  D.  Niver  and  Samuel  Hcmdy  in  opposition. 

Ikgalls,  J.  When  a  party  has  been  elected  or  appointed  to  an 
office^  and  his  predecessor  in  such  office  refuses  to  deliver  up  the 
books  and  papers  belonging  to  such  office,  an  application  may  be 
made  under  the  statute  referred  to,  to  a  justice  of  the  supreme 
court,  who  is  authorized  in  case  the  party  complained  against  refuses, 
without  satisfactory  reason,  to  deliver  to  his  successor  such  books 
and  papers,  to  direct  such  delivery,  and  to  commit  such  party  to  the 
jail  of  the  county,  there  to  remain  until  he  complies  with  such 
order  or  is  discharged  according  to  law.  This  proceeding  is  sum- 
mary and  severe,  and  hence  should  be  enforced  with  reasonable 
caution.  It  is  nevertheless  a  salutary  provision  in  a  proper  ease, 
and  furnishes  an  adequate  and  expeditious  remedy  against  a 
party  who,  through  ignorance,  wantonness  or  malice,  undertakes  to 
deprive  an  officer  duly  elected  or  appointed  of  the  possession  of  the 
books  and  papers  belqnging  to  such  office.  This  statute  is  not 
adapted  to,  nor  was  it  intended  to  try  the  title  to  an  office,  when 
there  were  adverse  claimants.  In  such  case  the  remedy  is  by  quo 
warranto.  People  v.  Stevens,  5  ffill,  617;  People  v.  AUen,  42  Barb. 
203;  Devlin's  Case,  5  Abb.  281;  Matter  of  Carpenter,  7  Barb.  30. 

It  is,  nevertheless,  the  province  and  duty  of  the  judge  to  examine 
the  facts  and  claims  of  the  respective  parties  so  far  as  to  ascertain 
whether  the  person  claiming  the  office,  and  the  delivery  of  the 
books  and  papers,  shows  a  clear  right  to  such  office  and  to  the  pos- 
session of  such  books  and  papers,  and  whether  or  not  the  party  refus- 
ing such  delivery  establishes  a  reasonable  doubt  in  regard  to  the  right 
of  the  applicant  to  the  possession  of  such  books  and  papers.  It  is  qoitie 
obvious  that  the  legislature  never  intended  that  such  remedy  should 
be  defeated,  and  an  officer  deprived  of  the  possession  ol  the  books 
and  papers  of  an  office  to  which  he  has  been  regularly  elected  or 
appointed,  simply  because  another  party  claims  to  retain  the  same 
upon  grounds  which  are  frivolous  or  creating  no  reasonable  doubt 
in  regard  to  the  right  of  such  officer.    Such  a  construction  woaW 
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render  the  statute  meaningless  and  useless.     People  y.  Allen,  supra; 
Matter  of  Carpenter,  supra. 

Haying  said  thus  much  in  regard  to  the  extent  to  which  such 
conflicting  claims  should  be  examined  under  this  statute,  it  remains 
to  be  considered,  whether,  upon  all  the  facts  submitted  upon  this 
application,  Mr.  North  is  entitled  to  the  order  for  which  he  applies. 
Korth  was  appointed  chamberlain  by  the  common  council,  at  a  regu- 
lar meeting  thereof,  held  on  the  13th  day  of  March,  1874,  at  which 
Mr.  Bogue,  the  mayor,  presided,  and  declared  the  result.  It  is  not 
disputed  but  that  Mr.  Gary  was  entitled  to  the  custody  of  such 
books  and  papers  until  his  successor  in  office  should  be  regularly 
appointed,  and  give  the  requisite  security.  Section  21  of  title  3  of 
the  charter  of  said  city  (Laws  1869,  chap.  912)  provides  that  before 
the  chamberlain  shall  enter  upon  the  duties  of  the  office,  he  shall 
execute  and  file  with  the  clerk  a  bond  in  the  penalty  of  at  least  the 
amount  of  the  general  city  taxes,  and  that  sureties  thereto  shaU  be 
approved  by  the  mayor  and  common  council,  conditioned  that  he  will 
faithfully  discharge  the  duties  of  the  office,  and  pay  over  all  moneys 
reoeiyed  by  him.  I  am  of  opinion  that  a  fair  and  reasonable  con- 
struction of  said  provision  leads  to  the  conclusion  that  the  approval 
of  the  bond  was  indispensable  to  North's  legal  right  to  enter  upon 
the  duties  of  such  office.  The  reason  for  the  rule  is  quite  apparent 
in  this  particular  case,  because*  as  chamberlain  he  would  become  the 
financial  officer  of  the  city,  and  as  such  entitled  to  the  custody  of 
its  finances  to  a  very  large  amount.  The  bond  was  incomplete 
until  approved  by  proper  authority.  Who  then  could  approve  the 
same  according  to  the  charter?  Section  21,  above  referred  to, 
declares  that  it  shall  be  approved  by  the  mayor  and  common  council. 
Title  4  of  the  charter  provides  that  the  mayor  shall  be  the  chief 
executive  officer  of  the  city,  and  defines  his  duties,  some  of  which  are 
to  be  discharged  in  conjunction  with  the  common  council  when  in 
session  ;  others  to  be  performed  independently  of  that  body.  Sec- 
tion 1  of  title  5  declares  that  the  mayor  and  aldermen  of  the  city 
shall  constitute  the  common  council.  Whatever  duties  are  dis- 
charged by  the  mayor  when  in  actual  session  with  the  aldermen  he 
performs  as  a  part  of  the  common  council.  W^  have  seen  that  said 
section  21  requires  the  approval  of  the  sureties  to  such  bond  not 
by  the  mayor  and  aldermen,  but  by  the  mayor  and  common  council, 
which  last-named  body  is  declared  by  the  charter  to  be  composed 
of  the  mayor  and  aldermen.    The  approval  by  the  common  council, 
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constituted  as  above  stated^  would  fulfill  the  requirement  of  the 
charter  so  far  as  the  approval  by  the  common  council  was  concerned. 
But  one  further  alct  is  required  to  render  such  bond  complete,  tIz.  : 
the  approval  by  the  mayor.  It  is  quite  clear  to  my  mind  that  the 
legislature  intended  to  confer  this  duty  upon  him,  not  as  a  member 
of  the  common  council,  but  as  the  chief  executive  officer  of  the 
city,  acting  independently  of  such  common  'council,  and  in  or  out 
of  the  council  chamber,  as  he  might  choose.  We  can  readily  per- 
ceive a  reason  for  such  requirement.  The  chamberlain  being  made 
by  the  charter  the  custodian  of  all  the  money  belonging  to  the  city 
derived  from  taxes  imposed,  it  may  reasonably  be  inferred  that  the 
law-makers  would  be  vigilant  to  provide,  that  adequate  security 
should  be  given  by  such  financial  officer  to  protect  the  city  against 
loss  ;  and  that  in  determining  the  sufficiency  of  the  sureties  to  his 
bond  not  only  the  judgment  of  the  common  council,  declared  by 
its  resolution,  should  be  required,  but  in  addition  thereto,  the 
deliberate  and  independent  judgment  of  the  mayor  should  also  be 
required.  As  a  member  of  the  common  council  he  would  have  no 
opportunity  to  express  his  approval  or  disapproval  by  a  vote,  unless 
there  happened  to  be  a  tie.  I  therefore  conclude  that  to  render  the 
bond  effective  it  was  necessary  that  the  mayor,  as  such  executive 
officer,  should  approve  the  sureties ;  and  that,  too,  independent  of 
the  common  council.  It  is  contended  by  the  counsel  for  North 
that  the  mayor,  being  absent  from  the  meeting  of  the  aldermen 
on  the  18th  of  March  at  which  the  bond  was  attempted  to 
be  approved,  although]  at  the  time  in  the  city,  it  was  competent 
for  Mr.  LeBoy,  who  was  an  alderman  and  appointed  at  that  meet- 
ing to  preside  in  the  absence  of  the  mayor,  to  approve  of  the 
sureties  to  said  bond  as  mayor  pro  tern.,  and  that  such  approval 
answered  the  requirements  of  the  charter  in  that  particular.  Sec- 
tion 6  of  title  5  of  the  charter  provides  as  follows :  ^'  Whenever  the 
mayor  shall  be  absent  from  the  city,  or  from  any  meeting,  the 
aldermen  •  may  appoint  one  of  their  number  mayor  for  the  time 
being y  who  shall  hold  office  until  the  mayor  returns,  but  shall  vote 
ae  an  alderman,  and  not  have  the  casting  vote  or  the  power  of  veto." 
In  my  judgment  this  provision  refers  merely  to  the  organization  of 
the  meetings  of  the  common  council,  by  enabling  the  aldermen,  in 
the  absence  of  the  mayor,  to  appoint  a  presiding  officer  for  the  time 
being,  and  was  not  intended  to  authorize  the  aldermen  to  appoint 
a  mayor  to  discharge  all  the  duties  which  the  charter  devolves  upon 
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such  officer.  It  will  be  obseryed  that  title  5  of  the  charter  provides 
for  the  organization  of,  and  prescribes  the  duties  of>  the  common 
council ;  and  said  section  6  of  said  title  has  reference  merely  to 
organizing  and  conducting  the  meetings  of  such  body,  and  that 
portion  of  the  section  above  quoted  was  obviously  designed  to 
enable  the  aldermen  to  appoint  a  presiding  officer  of  the  meeting 
of  the  common  council,  in  the  absence  of  the  mayor  from  such 
meeting;  and  so  far  from  conferring  upon  such  officer  thus 
appointed,  all  the  powers  which  the  mayor  possesses  by  virtue  of  the 
charter,  the  section  restricts  him  in  the  exercise  of  some  of  the 
powers  ordinarily  possessed  by  a  presiding  officer,  by  depriving  him 
of  the  casting  vote  in  case  of  tie.  Such  officer  is  not  allowed  to 
exercise  the  veto  power,  but  may  vote  as  an  alderman.  It  is  con- 
ceded that  the  mayor  was  in  the  city  of  Oohoes  at  the  time  the 
meeting  of  the  18th  of  March  was  held,  and  the  bond  was  not  pre- 
sented to  him  for  approval.  Suppose  after  the  approval  of  the 
bond  by  the  resolution  of  the  common  council,  it  had  been  pre- 
sented to  the  mayor  outside  of  the  council  chamber,  and  he  had 
approved  it,  even  while  such  body  was  in  session,  could  it  be  fairly 
doubted  but  that  his  approval  would  be  valid  P  If  so,  and  the 
theory  contended  for  by  the  counsel  for  North  is  sound,  the 
stranger  anomaly  is  presented  of  two  officers,  one  elected  by  the 
people  and  the  other  appointed  by  the  aldermen ;  and  both  at  the 
same  time  in  the  city,  and  both  authorized  to  perform  an  act  which 
is  conferred  by  the  charter  upon  the  mayor,  not  as  a  member  of  the 
common  council,  and  not  necessary  to  be  performed  during  its 
session,  or  as  a  part  of  its  proceedings.  Surely  no  such  result  was 
ever  intended  to  be  produced  by  the  law  makers.  Even  if  the  lan- 
guage employed  in  framing  the  charter  might  admit  of  such  a 
construction,  it  is  not  in  accordance  with  the  spirit  and  intention, 
as  fairly  derived  from  the  charter  viewed  in  the  light  of  the  objects 
sought  to  be  attained  by|  its  enactment,  and  the  latter  construction 
should  prevail.  In  Tonnele  v.  Hall,  4  N .  Y.  144,  Judge  Jbwbtt 
remarks  :  ''It  is  a  sound  principle  that  such  a  construction  ought 
to  be  put  upon  a  statute  as  may  best  answer  the  intention  which 
the  makers  had  in  view;  and  that  is  sometimes  to  be  collected  from 
the  cause  or  necessity  of  making  it  at  other  times  from  other  cir- 
cumstances. Whenever  the  intention  can  be  discovered,  it  ought  to 
b^  followed  with  reason  and  discretion  in  its  construction,  although 
Vol.  IV,  N.  Y.  Rep.  —  46 
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such  construction  may  seem  contrary  to  its  letter/'    See,  also,  Wes 
V.  McOurUy  43  Barb.  198 ;  James  v.  Patten^  6  N".  Y.  9. 

I  conclude  that  the  appointment  of  North  was  not  affected  by 
the  veto  of  the  mayor.  The  veto  power  is  conferred  upon  the 
mayor  by  section  19,  title  4  of  the  charter,  and  the  provision  upon 
that  subject  is  as  follows:  ''He  shall  have  the  power  to  veto  any 
resolution  or  ordinance  of  the  common  council."  It  is  not  pre- 
tended but  that  North  received  the  number  of  votes  of  the  mem- 
bers of  the  common  council  required  for  his  appointment.  The 
proceeding  at  which  the  veto  was  aimed  was  an  appointment  to 
office^  and  not  a  resolution  or  ordinance  adopted  in  the  transaction 
of  the  ordinary  business  of  the  common  council.  This  distinction 
can  be  more  readily  conceived  than  accurately  described.  When 
we  speak  of  an  appointment  to  office  a  very,  different  idea  is  con- 
veyed to  the  mind  than  when  the  mere  adoption  of  a  resolution  or 
ordinance  by  a  public  body  is  spoken  ol  It  is  proper  for  us  to 
inquire  again,  what  was  the  intention  of  the  legislature  in  this 
particular?  Was  it  the  dedign  to  confer  upon  the  mayor  such  con- 
trol over  appointments  to  office,  made  by  the  common  coundl  as 
would  necessarily  follow  if  the  veto  power  was  possessed  by  the 
mayor  to  the  extent  claimed  by  him  ?  If  he  possesses  the  power  to 
the  extent  claimed,  then  the  miayor  may,  by  veto,  necessitate  a  vote 
of  two-thirds  of  all  the  members  of  the  common  council  to  make  a 
valid  appointment  to  office.  Section  1,  of  title  4  of  the  charter, 
after  conferring  the  veto  power  upon  the  mayor,  prdceeds  as 
follows:  ''The  common  council  may  at  their  next  regular 
meeting  proceed  to  reconsider  the  same;  if  two-thirds  of  oM  ihs 
members  elected  then  agree  to  pass  the  same,  it  shall  take  effect  as  a 
law." 

The  language  thus  employed  seems  inappropriate,  when  applied 
to  an  appointment  to  office,  but  quite  proper  when  applied  to  an 
ordinary  resolution  or  ordinance.  But  aside  from  the  technical 
language  employed  it  seems  quite  clear  from  the  charter  and  the 
nature  of  the  proceeding  that  no  such  power  was  intended  to  be 
conferred  upon  the  mayor.  The  result  would  be,  possibly  and  even 
probably,  to  deprive  a  party  of  an  office,  by  such  indirect  means, 
by  requiring  a  two-third  vote  to  overcome  the  veto  of  the  mayor, 
when  only  a  majority  vote  would  make  the  appointment  in  the  first 
instance.  The  adjudications  to  which  we  have  referred  justify  a 
construction  which  seems  in  accordance  with  the  intention  of  the 
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law  makers  in  framing  the  charter.      See^  also,  Ackley'a  Case,  4 
Abb.  35. 

It  is  further  contended  that  the  meeting  of  the  common  coun- 
cil of  March  18^  at  which  the  bond  was  approved  by  that 
body^  was  irregular^  not  haying  been  held  pursuant  to  an  adjourn- 
ment^ or  the  call  of  the  mayor,  or  three  aldermen,  as  required  by 
the  charter  for  a  special  meeting.  The  answer  made  to  this  posi- 
tion is,  that  such  meeting  was  held  at  the  time  and  place  specified 
in  the  rules  of  the  common  council  adopted  in  1872,  and  not  sub- 
sequently changed  or  vacated,  but,  on  the  contrary,  adhered  to  in 
1872  and  1873.  The  question  thus  presented  for  determination 
is,  whether  these  rules  and  regulations  adopted  by  the  common 
council  as  to  all  subjects  and  for  all  purposes  cease  to  have  any 
binding  force,  when  the  terms  of  ofBce  of  the  members  of  said  body, 
who  adopted  such  rules  expire,  although  other  persons  are  elected 
to  fill  their  places. 

The  common  council  continues  from  its  first  organization  until 
the  charter  expires,  although  the  individual  members  thereof  change. 
Section  6  of  title  5  provides  as  follows:  ^^  The  common  council  shall 
determine  the  rules  of  its  own  proceedings. '^  Section  5  of  title  5 
provides:  "  The  common  council  bIuUI  hold  stated  meetings  at  least 
once  in  each  month,  and  the  mayor  or,  in  his  absence,  any  three  alder- 
men may  call  special  meetings  by  notice  in  writing  served  person- 
ally upon  the  other  members  of  the  council,  or  left  at  their  usual 
place  of  abode.''  It  is  not  left  to  the  common  council  to  fix  the 
number  of  the  regular  m^tings;  by  the  charter  they  must  hold  at 
least  one  each  month.  They  are  authorized  to  designate  the  day 
of  the  month  on  which  such  meetings  shall  be  held.  That  was 
done  by  rule  adopted  by  the  common  council  in  1872,  and  followed 
during  that  year  and  also  in  1873  without  adopting  a  new  rule.  ^N'or 
did  the  common  council  as  at  present  constituted,  at  the  annual 
meeting  or  at  any  adjourned  meeting  of  the  present  year,  make  any 
change  in  regard  to  the  time  of  holding  the  regular  monthly  meet- 
ings. It  may  therefore  be  fairly  assumed  that  the  appointments  of 
the  common  cotlnci}  made  in  1872  and  subsequently  followed  were 
in  effect  adopted  by  that  body  as  at  present  constituted,  and  will 
continue  until  changed  by  a  new  rule.  So  long  as  such  appoint- 
ments continued  satisfactory,  as  to  the  time  of  holding  the  regular 
meetings,  it  would  seem  a  useless  ceremony  to  repeat  the  appoint 


364  SPEOIAL  TEBM, 


Matter  of  North  ▼.  Gary. 


inent  by  entering  a  new  rule  upon  the  minutes,  when  no  change 
as  to  the  time  of  holding  such  meetings  was  desired. 

No  provision  of  the  charter  in  express  terms  requires  a  new 
appointment,  and  a  rule  entered  upon  the  minutes.  When  the  rule 
was  adopted  in  1872  fixing  the  time  of  holding  the  meetings,  I  think 
it  continued  in  force  until  changed.  At  all  eyents  such  rule  should 
be  considered,  under  the  circumstances,  in  force  by  adoption,  as  the 
common  council  have  not  changed  the  same,  although  several  meet- 
ings have  been  held  at  which  such  change  might  have  been  made. 
It  would  be  a  great  hardship  to  hold  that  all  the  monthly  meetings 
held  since  1872  ore  irregular,  because  a  new  rule  has  not  been 
entered  from  year  to  year.  This  question  does  not  involve  the 
determination  —  whether  when  a  common  council,  composed  of  one 
set  of  members,  enter  upon  the  performance  of  a  piece  of  business, 
and  fail  to  complete  it  before  the  terms  of  office  of  its  members 
expire,  the  same  common  council,  composed  of  members  newly 
elected,  can  complete  such  unfinished  work. 

The  two  cases  suggested  should  not  be  confounded,  as  tliey  are 
entirely  different.  The  common  council  locates  the  place  of  hold- 
ing its  regular  meetings,  and,  year  after  year,  continue  to  occupy 
the  same,  building,  and  it  would  seem  to  be  an  idle  ceremony  to  enter 
a  rule  upon  its  records  every  year  that  the  regular  meetings  would  be 
held  at  such  place.  The  same  principle  should  apply  in  regard  to 
the  time  of  holding  the  monthly  meetings.  There  is  certainly  no 
hardship  in  such  a  construction,  and  I  think  it  should  be  adopted. 

Mr.  North  is  not  entitled  to  the  order  for  which  he  applies, 
because  he  has  omitted  to  present  the  bond  to  Mayor  Bogue  for  his 
approval;  and  until  such  approval  of  the  sureties  he  is  not  entitled 
to  the  possession  of  the  books  and  papers  of  the  office.  The  pro- 
ceedings  are  therefore  discharged.  It  is  to  be  hoped  that  this 
unfortunate  controversy  in  regard  to  the  government  of  the  city 
may  terminate,  as  it  can  but  prove  disastrous  to  all  its  interests, 
if  continued,  and  reflect  no  credit  upon  those  engaged  in  the  strug- 
gle. The  welfare  of  the  entire  community  should  be  regarded 
paramount  to  mere  individual  interest,  prejudice,  or  feeling. 

AppUcaHon  dented. 
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Peopls  ex  rel  New  Yobk  akd  Hablem  Bailboad  Gompakt  y. 

Hayembteb. 

Mandamtu — may  i$»ue  to  compel  performance  of  minieterial  duty  by  local 
official — OonetUiiHonal  law — LaiM  187d,  chap.  702,  not  in  contraf>eniion  of  U. 
8.  ConetituHon,  art.  X,  %  10,  eubd,!,-- nor  of  art.  8,  g  16,orart.  7,  §  18, or  art. 
10,  %2,or  art.  1,%  9,  of  the  State  Conetitution,  nor  uncomtittUional  a$  tax- 
ing for  private  purpoeee — Munieipcd  corporation — tcaiDer  by — EetoppeL 

In  1882  The  N.  Y.  &  H.  R.  R  Ck>.  and  the  city  of  New  York  entered  into  a  con- 
tract bj  which  the  said  railroad  company  were  authorized  to  lay  their  tracks 
in  the  city  streets,  and  the  common  council  of  the  city  was  aathorized  to 
determine  when  such  tracks  became  an  obstruction  to  the  street  and  order 
their  removal,  if  necessary.  By  Laws  1850,  chap.  887,  the  railroad  company 
were  authorized  to  run  their  cars  by  steam  on  the  Fourth  avenue  in  said 
city  for  thirty  years.  Under  this  act  and  the  previous  contract  the  company 
constructed  a  double  track  railroad  through  said  avenue.  By  Laws  1872, 
chap.  702,  provision  was  made  for  sinking  the  roadway  and  tracks  of  the 
company  and  arching  over  or  bridging  the  same  so  as  to  enable  the  public 
to  use  the  avenue.  The  act  provides  (§2)  that  two  temporary  tracks  and 
two  additional  permanent  ones  shall  be  laid ;  that  (g  6)  a  board  of  engi- 
neers, who  are  designated,  shall  superintend  the  work ;  that  (g  7)  one-half  of 
the  cost  of  the  work  shall  be  borne  by  The  N.  Y.  ft  H.  R.  R.  Co.  and  one-half 
by  the  dty,  and  that  (g  8)  the  half  borne  by  the  city  shall  be  raised  by  taxa- 
tion. The  dty  is  (g  9)  forbidden  to  obstruct  the  improvement,  or  the  use  of 
the  avenue  for  the  purposes  named,  and  (g  10)  the  exclusive  right  to  use  and 
control  the  tracks  when  completed  is  given  to  The  N.  Y.  &  H.  R.  R.Co.  Pro- 
vidon  is  made  for  payment  of  the  share  of  the  city  as  the  work  progresses, 
and  the  Comptroller  of  the  dty,  upon  a  compliance  with  certain  prerequisites, 
is  directed  to  draw  his  warrant  in  favor  of  the  railroad  company  for  the 
sums  to  grow  due.  Under  the  law  one-quarter  of  the  estimated  cost  of  the 
work  was  raised  by  tax  in  1872.  and  paid  into  the  dty  treasury  to  meet  the 
dty's  .share  of  the  expense.  By  Laws  1878,  chap.  885,  g  84,  the  mayor  of 
New  York  is  required  to  countersign  all  warrants  drawn  by  the  comptroller. 
In  1874  the  prerequisites  required  to  authorize  the  comptroller  to  draw  his 
warrant  in  favor  of  the  railroad  company  for  a  certain  sum  were  complied 
with  and  he  drew  his  warrant  which  the  mayor  refused  to  sign. 

EJeid,  that  mandamus  was  the  proper  remedy  for  such  refusal.  Held,  also,  that 
the  act  of  1872  was  not  in  violation  of  art.  1,  g  10,  subd.  1,  of  the  U.  S.  Con- 
stitution, forbidding  State  laws  impairing  the  obligation  of  a  contract  as  (1) 
the  law  of  1859  absolved  the  railroad  company  from  the  contract  of  1882,  or 
if  not  (2)  the  dty,  by  not  objecting  to  the  law  of  1872  until  the  machinery  to 
carry  it  out  was  put  in  operation  and  relator  acted  upon  it  and  incurred 
expense,  must  be  deemed  to  have  acquiesced,  and  (8)  the  legislature  had 
power  to  withdraw  from  the  dty  the  control  of  the  street  and  exercise  it 
itself,  and  in  so  doing  took  from  the  dty  no  vested  right. 
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The  title  of  the  act  of  1872  is  "  An  act  to  improve  and  regulate  the  use  of  the 
Fourth  avenue  in  the  city  of  New  York."  EM,  (1)  not  in  violation  of  art 
8,  §  16,  of  the  State  constitution,  relating  to  private  and  local  bills.  HM, 
also,  (2)  that  the  act  is  not  in  violation  of  art.  7,  §  13,  of  the  constitutiott, 
which  declares  "  Every  law  which  imposes,  etc.,  a  tax  shall  distinctly  state 
the  tax  and  the  object  to  which  it  shall  be  applied,"  etc.,  nor  (3)  in  violatioiL 
of  art.  10,  g  2,  by  reason  of  the  creation  of  the  board  of  engineers,  nor  (4) 
in  violation  of  art.  1,  §  9,  which  provides  that  the  assent  of  two-thirds  of  the 
members  elected  to  each  branch  of  the  legislature  shall  be  required  to  every 
bill  appropriating  the  public  moneys  or  property  for  local  or  private  pur- 
poses, nor  (5)  in  violation  of  the  constitution  as  being  beyond  the  scope  of 
legislative  power  in  imposing  the  payment  of  the  cost  of  the  improvement 
upon  the  city  for  the  benefit  of  the  N.  Y.  &  H.  R.  R.  Go.  There  is  no  such 
limitation  on  legislative  power. 

HM,  further,  that  the  city  having  accepted  the  law,  through  its  officers  by 
certain  acts,  and  through  its  citizens  by  the  payment  of  the  tax  levied  for 
the  city*0  share,  should  be  deemed  to  have  waived  any  statutory  or  oonstitor 
tional  rights  in  objection  thereto. 

Application  for  a  peremptory  mandamus  by  the  relator.  The 
New  York  &  Harlem  Eailroad  Company,  to  compel  the  respondent^ 
William  F.  Havemeyer,  as  mayor  of  the  city  of  New  York,  to 
countersign  a  warrant  drawn  by  the  comptroller  of  the  city  pur- 
suant to  Laws  1872,  chap.  702,  §  7.  The  necessary  facts  appear  in 
the  opinion  which  was  delivered  at  the  New  York  special  term, 
August,  1874. 

Henry  H.  Anderson  and  Chauncey  M.  Depew^  for  relator. 
Simon  Sterns^  for  respondent. 

Westbbook,  J.  The  New  York  and  Harlem  Eailroad  Company 
was  created  by  a  special  act  of  incorporation,  passed  April  25,  1831, 
and  yarious  acts  amendatory  thereof  and  supplemental  thereto 
have  since  been  enacted. 

Prior  to  the  passage  of  the  act  of  1872  (to  enforce  the  duty 
devolved  upon  the  respondent  thereby,  as  is  dleged,  is  the  object 
of  this  application),  the  relator  had  located,  constructed,  and 
operated  a  double-track  railroad  upon  the  Fourth  avenue,  in  the 
city  of  New  York.  This  was  with  the  consent  of  the  corporation 
of  the  city. 

■    By  chapter  387  of  the  Laws  of  1859,  entitled  '^  An  act  to  extend 
the  charter  of  the  New  York  and  Harlem  Railroad  Company,  and 
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to  determine  the  mode  of  using  the  same  in  the  streets  of  New 
York/'  the  corporation  was  "authorized,  empowered,  and  permit- 
ted to  use  steam  in  drawing  their  passenger  and  freight  cars  upon 
their  railroad  in  the  Fourth  avenue,  to  and  from  the  northern 
extremity  of  Manhattan  or  New  York  Island  to  the  south  side  of 
Forty-second  street,  in  said  city,  with  turn-outs,  to  their  engine- 
houses,  respectively,  for  a  period  of  thirty  years  from  the  1st  day  of 
December,  1858." 

Section  three  6f  the  act  just  referred  to,  "  extended  for  the  term 
of  thirty  years  from  the  passage  of  this  act"  "all  the  rights,  privi- 
leges and  franchises  given  and  granted  to  the  New  York  and  Har- 
lem Bailroad  Company,  in  and  by  their  a^;t  of  incorporation,  passed 
April  25,  1831,  subject  to  all  the  restrictions  of  the  said  act,  except 
as  herein  modified.^ 

Prior  to  the  said  act  of  1859,  the  relator  occupied  the  streets  of 
New  York  with  its  railroad  track,  under  a  contract  with  the  city, 
which  bears  date  January  9,  1832. 

That  contract  enabled  the  common  council  of  that  city  to  deter- 
mine when  the  railroad  should  become  an  obstruction  and  impedi- 
ment to  the  enjoyment  of  the  street  by  the  public,  and  to  direct  the 
railroad  company  to  provide  a  remedy  therefor,  under  the  penalty 
of  the  removal  of  its  track. 

When  the  Fourth  avenue  was  originally  occupied  in  part  by  the 
railroad,  the  sparseness  of  the  population  was  such  that  the  occupa- 
tion gave  but  little  inconvenience.  As  the  city,  however,  expanded 
northward,  it  was  found  necessary  to  provide  remedies  for  the 
danger  and  obstruction  to  the  general  public  resulting  therefrom, 
and  with  a  view  to  a  partial  remedy  at  least,  by  a  law  passed  in 
1867  (chapter  880)  a  portion  of  the  avenue  was  arched  over,  leaving 
the  railroad  track  below,  at  the  joint  expense  of  the  city  and  the 
company.  According  to  the  evidence  contained  in  the  moving 
papers  (and  this  is  not  denied),  the  completion  of  the  work  author- 
ized by  the  act  of  1867  was  of  great  benefit  not  only  to  the  railroad 
company,  but  to  the  city,  so  much  so,  that  it  was  deemed  advisable 
to  improve  and  grade  the  entire  avenue,  and  by  means  of  sinking  the 
tracks  at  points  where  it  was  practicable,  and  bridging  the  avenue  at 
others,  to  make  the  use  thereof  by  the  railroad  company  compatible 
with  its  proper  use  as  a  street  by  the  public.  To  carry  out  this 
scheme  the  law  of  1872  (chapter  702),  under  which  this  proceeding  is 
pending,  was  passed. 
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By  the  first  section  of  the  act  jast  referred  to,  the  nature  and 
character  of  the  work  which  "  The  New  York  and  Harlem  Bailioad 
Company  is  authorized  and  required  to  do  '*  is  specified. 

The  second  section  authorized  the  laying  down  of  ''  such  addi- 
tional temporary  tracks  on  the  Fourth  avenue,  above  Forty-second 
street,  as  may  be  necessary  for  the  railroad  business,  during  the 
progress  of  the  work,"  and  after  providing  for  the  removal  of  such 
temporary  tracks,  when  the  work  should  be  completed,  it  further 
authorizes  the  company,  '^for  the  purpose  of  facilitating  rapid 
transit  and  accommodating  local  traffic,  to  lay  down  permanently 
two  additional  tracks  on  said  avenue,  and  to  make  such  landings 
and  excavations  in  said  avenue  as  may  be  required  for  such  addi- 
tional tracks,  with  landings  for  the  entrance  and  delivery  of  passen- 
gers outside  of  the  said  excavations  and  viaduct." 

By  the  sixth  section,  a  board  to  be  called  ''The  Board  of 
Engineers  of  the  Fourth  Avenue  Improvement,"  was  created  to 
take  charge  of,  manage,  and  direct  the  work.  It  is  made  the  duty 
of  such  board  ''to  file  a  monthly  statement,  under  oath,  of  the 
items  of  their  expenditure,  with  the  Comptroller  of  the  city  of 
New  York."  By  the  same  section  the  members  of  the  board  are 
named  "Allen  Campbell,  Alfred  W.  Craven,  or  their  successors, 
and  the  chief  engineer  of  the  board  of  public  works  of  the  city  of 
New  York,  and  the  engineers  of  the  New  York  and  Harlem  Bailroad 
Company."  Directions  are  given  for  the  keeping  of  minutes  of 
their  transactions — their  compensation  is  fixed — provision  is  made 
to  fill  vacanjoies,  and  for  appointment  of  a  general  superintendent 
of  the  work — they  are  required  to  prepare  plans  and  specifica- 
tions of  the  improvements,  and  an  estimate  of  the  expense  thereof, 
and  file  a  copy  of  such  plans,  specifications  and  estimates  in  the 
office  of  the  comptroller  of  the  city  of  New  York — and  they  are 
further  required  to  take  an  oath  or  affirmation  faithfully  to  perform 
their  duties. 

Section  seven  provides  that  one-half  of  the  cost  of  the  work  shall 
be  borne  by  the  New  York  and  Harlem  Bailroad  Company,  and  one- 
half  by  the  city  as  the  work  progresses,  and  "when  and  as  often 
as  it  shall  appear,  by  the  certificate  of  the  superintending  engineer 
of  the  work  upon  said  improvement,  that  the  sum  of  t25,000  has 
been  expended  thereon  by  the  New  York  and  Harlem  Bailroad 
Company,  specifying  the  portions  and  divisions  of  the  said  improve- 
ment where  the  said  expenditure  has  been  made,  the  comptroller  of 
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the  city  of  New  York  shall  draw  his  warrant  upon  the  treasury  of  the 
said  city^  in  fayor  of  the  treasurer  of  the  said  railroad  company,  for 
one-half  of  said  sum,  which  shall  ie  duly  signed  and  countersigned 
iy  the  proper  officers  of  said  city,  and  delivered  to  the  railroad  com- 
pany for  and  on  account  of  the  one-half  of  the  expense  and  cost  of 
said  improyement,  to  be  borne  and  paid  by  the  said  city  as  af ore- 
Section  eight  provides  that  the  one-half  of  the  estimated  cost  of 
the  improvement  which  is  to  be  borne  by  the  city  shall  be  raised  by 
taxation  upon  the  real  and  personal  property,  and  one-half  thereof 
shall  be  included  in  the  tax  levy  of  1872,  and  the  other  half  in  the 
tax  levy  of  1873.  The  comptroller  of  the  city  is  directed  to  issue 
revenue  bonds  to  meet  the  amount  to  be  paid  by  the  city,  and  the 
section  thus  concludes:  ^'It  is  hereby  intended  and  declared  that 
the  payments  of  the  city  of  New  York  are  to  be  made  in  the  pro- 
portion and  as  fast  as  they  are  made  by  the  said  railroad  company 
during  thi  progress  of  the  work,  on  the  said  improvement." 

By  the  ninth  section,  the  city  of  New  York  is  "forbidden  to 
obstruct  the  said  improvement,  t)r  the  use  of  the  Fourth  avenue 
for  that  purpose,  above  Forty-second  street;  and  the  common  coun- 
cil is  directed  to  pass  and  adopt  such  ordinances  as  may  be  requisite 
or  necessary  to  facilitate  the  said  improvement." 

By  the  tenth  section,  the  board  of  engineers  is  charged  with 
completing  the  improvement  as  rapidly  as  possible ;  and  when 
completed,  the  New  York  and  Harlem  Eailroad  Company,  and 
such  other  companies  as  obtain  from  it  a  right  so  to  do,  are  author- 
ized to  run  trains  by  steam  over  the  various  tracks,  etc. 

After  the  passage  of  this  act  the  relator  proceeded,  under  the 
direction  of  the  said  board  of  engineers  (which  board  has  pursued 
each  and  every  step  required  by  the  law  to  be  taken),  to  make  the 
improvement. 

The  city  of  New  York  raised  by  tax,  including.it  in  its  tax  levy 
of  1872,  one-quarter  of  the  whole  estimated  cost  of  the  improve- 
ment, and  there  was  collected  and  paid  into  the  treasury  of  the 
city  the  sum  of  $1,587,000.50,  to  meet  its  share  of  the  cost  of  the 
work. 

By  the  acl  of  April  20,  1873  (chap.  335,  §  34),  payments  by  the 
corporation  of  the  city  of  New  York  must  be  made  through  the  proper 
disbursing  ofiQcer  of  the  department  of  finance,  on  vouchers  to  be 
filed  in  said  department,  by  means  of  warrants  drawn  on  tie  cJutm- 
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herlain  by  the  comptroller,  and  countersigned  hy  the  mayor.  Con- 
nected with  the  finance  department  is  an  audit  bureau,  which, 
under  the  supervision  of  the  comptroller,  is  required  to  audit, 
revise  and  settle  all  accounts  in  which  the  city  is  concerned  as 
debtor  or  creditor,  the  chief  officer  of  which  is  called  the  auditor  of 
accounts. 

On  the  14th  day  of  May,  1874,  a  certificate,  precisely  in  con- 
formity with  the  provisions  of  the  act  under  which  the  improve- 
ment is  making,  was  made  out  by  the  superintending  engineer,  and 
delivered  to  the  comptroller  of  the  city  of  New  York,  certifying 
that  $276,466.70  had  been  expended  upon  the  improvement,  specify- 
ing the  portions  and  divisions  of  the  same  where  the  expenditure 
was  made. 

The  auditor  of  the  bureau  of  accounts  (Abraham  L.  Earle), 
having  duly  examined  the  certificate,  certified  a  claim  for  one-hidf 
thereof  to  the  comptroller,  which  latter  officer  drew  a  warrant  for 
one-half  the  amount  of  the  certificate  of  the  superintending 
engineer,  to  wit :  For  $138,233.35,  and  duly  signed  the  wammt, 
which  warrant  was  also  countersigned  by  the  mayor. 

After  the  mayor  (William  F.  Havemeyer)  had  countersigned  the 
warrant,  which,  as  before  stated,  was  also  signed  by  the  comptroller 
(Andrew  H.  Green),  he  caused  his  name  to  be  taken  therefrom, 
and  now  refuses  to  countersign  the  same,  although  he  has  been 
requested  so  to  do. 

The  money  wherewith  to  pay  the  said  warrant  was  then  and  now 
is  in  the  treasury  of  the  city,  and  the  application  by  the  relator  is 
for  a  peremptory  mandamus  against  the  respondent  to  compel  him 
to  countersign  the  said  warrant. 

No  disputed  question  of  fact  arises  upon  this  application.  No 
question  of  fraud,  collusion,  or  attempt  to  cheat  the  city  out  of  a 
dollar  is  urged.  There  is  no  pretense  but  that  the  board  of  engineers 
has  honestly,  conscientiously,  and  impartially  done  its  duty,  and 
that  the  warrant  drawn  by  the  comptroller,  which  the  mayor  now 
refuses  to  countersign,  represents  just  one-half  of  the  money 
acttially  and  judiciously  expended  by  the  relator  in  making  the 
improvement  required  by  the  law  of  1872.  On  the  contrary,  the 
opposition  to  the  mandamus  is  based  upon  three  grounds  only : 
First,  that  a  mandamus  is  not  the  appropriate  remedy;  second, 
that  the  certificate  includes  the  cost  of  temporary  tracks  for  run- 
ning trains  during  the  progress  of  the  work,  and  sundry  other 
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items,  which,  thongh  lawful  and  authorized  by  the  statute  of  1872, 
are  not  proper  to  be  charged  to  the  cost  of  the  improvement  for 
one-half  of  which  the  city  is  liable ;  and  third,  that  the  law  is 
unconstitutional  for  sundry  reasons,  and  on  yarious  grounds  urged 
and  stated  upon  the  argument,  and  which  will  be  noticed  in  detail 
hereafter. 

The  full  statement  of  the  facts  which  has  been  given  readily 
shows  that  there  is  no  question  of  fact  to  be  sent  to  a  jury  f pr  trial, 
and  therefore  no  alternative  mandamus  need  be  granted.  The 
amount  of  money  due  from  the  city  has  been  adjusted,  determined, 
and  ascertained  by  a  tribunal  specially  organized  and  created  for 
that  purpose,  and  which,  composed,  as  it  was,  of  men  of  conceded 
integrity,  ability,  and  learning,  acting  under  the  sanctities  of  an 
oath,  was  infinitely  better  qualified  to  discharge  that  duty  than 
any  court  or  jury  possibly  could  be.  Unlike  a  court,  which,  to 
ascertain  facts,  must  rely  upon  evidence  of  others,  this  board  had 
personal  knowledge  of  the  truth  and  right  of  their  judgment,  the 
work  having  been  done  under  their  supervision,  and  according  to 
their  plans.  Unless  then  this  application  must  fail  and  be  defeated, 
for  the  objections  taken  and  hereinbefore  stated,  there  is  no  reason 
why  this  court  should  not  and  ought  not  to  dispose  of  the  whole 
case  as  involving  questions  of  law  only,  and,  if  its  views  coincide 
with  the  position  of  the  relator,  grant  the  writ  asked  for  in  a 
peremptory  form. 

The  objection  that  a  mandamus  was  not  fche  proper  remedy  was 
argued  preliminarily,  and  disposed  of  prior  to  hearing  the  argument 
upon  the  merits.  It  may  not  be  improper,  however,  as  this  case  is 
one  of  gi'eat  public  interest,  to  state  briefly  the  reasons  which  influ- 
enced that  decision. 

Assuming  the  validity  of  the  act  of  1872,  the  doing  the  work,  the 
honest  expenditure  of  the  money,  and  all  the  facts  set  out  in  the 
moving  papers  (all  of  which  must  be  assumed  in  disposing  of  this 
preliminary  objection),  a  plain  duty  was  imposed  upon  the  re- 
spondent by  the  statutes  of  that  State,  one  which  was  imperative 
and  mandatory,  the  non-discharge  of  which  worked  gross  wrong 
and  injustice  to  the  relator.  No  other  remedy  was  adequate  and 
proper  to  meet  the  case.  The  tax  payers  and  all  the  officers  of 
the  corporation,  other  than  the  respondent,  had  faithfully  and  com- 
pletely discharged  their  various  duties.  The  money  had  been 
oollected  and  paid  into  the  city  treasury,  the  auditor,  under  the 
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direction  of  the  comptroller,  had  certified  to  the  justice  of  the 
claim,  the  comptroller  had  drawn  his  warrant  for  the  amount,  and 
the  only  obstacle  to  its  payment  was  the  want  of  a  counter-signa- 
ture of  the  mayor,  who  (all  this  must  be  conceded  in  asking  a 
refusal  of  the  writ  on  this  ground),  without  reason  and  with- 
out cause,  declines  to  affix  his  name  to  a  warrant  which 
the  law  declares  he  shall  do.  What  other  remedy  will  meet 
this  case?  Granting,  for  the  sake  of  argument,  that  an  acti<»i 
could  be  maintained  against  the  corporation  for  labor  performed 
and  moneys  expended  under  the  act  (which,  as  the  law  specially 
provides  for  the  ascertainment  of  the  claim,  the  mode  of  raising 
the  money,  and  its  payment,  I  do  not  believe),  what  propriety  is 
there  in  subjecting  the  municipality  of  the  city  of  New  York  (as 
well  as  the  relator)  to  the  costs  and  expenses  of  an  action  at  law  to 
enforce  a  claim  which  every  tax  payer  and  officer  thereof,  except 
the  mayor,  desires  to  have  paid,  and  has  done  all  in  his  power  to 
have  discharged.  Within  every  principle  which  has  ever  been  held 
upon  the  writ  of  mandamus,  it  must  be  the  proper  rem^y.  No 
other  will  reach  the  evil,  and  devolve  the  costs  of  the  proceedings 
where  they  belong,  if  the  points  urged  upon  the  merits  do  not 
justify  the  mayor  in  refusing  to  perform  the  official  act. 

The  reasons  which  influenced  us  in  holding  that  a  mandamus  is 
the  appropriate  remedy  in  this  proceeding  are  fully  sustained  in 
People  V.  Supervisors  of  Columbia,  10  Wend.  363;  and  People  v. 
Mead,  24. N.  Y.  114;  see  pages  120,  121,  122,  123.  In  the  latter 
case.  Judge  Denio,  in  commenting  upon  some  decisions  which  have 
been  strenuously  urged  to  this  court,  says :  "  But  I  do  not  think  these 
oases  are  fully  in  point  against  the  plaintiff.  None  of  them  pre- 
sent the  case  of  a  proceeding  prescribed  by  statute  for  raising  money 
by  the  local  tax  for  the  benefit  of  a  class  of  creditors,  where  that 
proceeding  has  been  carried  on,  according  to  law,  nearly  to  its  com- 
pletion, where  it  has  proved  effectual  in  raising  the  money  from  the 
tax  payers,  who  were  the  proper  parties  charged  with  its  payment^ 
and  when  the  only  step  wanting  to  produce  satisfaction  to  tJie 
creditor  is  the.  payment  of  the  money,  so  raised,  into  his  hands.  If 
the  defendants  are  allowed  to  persist  in  refusing  to  make  payment, 
on  the  ground  that  the  relator  has  a  right  of  action  against  the 
town,  and  they  should  act  on  the  suggestion  and  prosecute  the 
town,  the  anomaly  would  be  presented  of  the  legal  pursuit  by  a 
creditor  of  money  owing  by  the  town,  which  it  had  already  raised 
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and  collected  from  the  tax  payers  and  placed  in  the  hands  of  a  pub- 
lic oflScer  for  the  purpose  of  being  paid  to  its  creditors  —  all  in  per- 
formance of  specific  statutory  directions  —  biit  where  in  consequence 
of  the  perversity  of  the  official  persons,  whose  duty  it  was  made  to 
pay  it  over,  it  could  not  be  obtained  by  the  creditor."  This  is  the 
exact  course  of  argument  which  influenced  us  in  overruling  the 
motion  to  dismiss  the  prpceedings  upon  the  ground  that  the  remedy 
asked  for  —  a  mandamus  —  was  not  the  appropriate  one,  and  with 
a  single  further  citation  from  the  same  opinion  of  Judge  Denio,  in 
which  he  comments  upon  the  other  case  we  have  cited,  People  v. 
Supervisors  of  Columbia,  we  close  the  discussion  of  this  prelimin- 
ary objection:  "If  the  opinion  should  be  thought  to  go  too  far  in 
denying  the  liability  of  the  county  to  an  action,  still  the  case  is  an 
authority  for  holding  that  where  a  particular  method  of  raising 
money  for  local  public  purposes  is  prescribed  by  statute,  the  party 
entitled  to  receive  it  has  a  right  to  the  full  and  perfect  execution 
of  the  power  conferred,  which  may  be  enforced  by  the  writ  of  man- 
damus." 

But  it  is  further  objected  (and  this  objection  goes  to  the  merits 
of  the  appUcation):  that  the  certificate  given  by  the  superintending 
engineer,  and  for  one-half  of  which  the  comptroller  of  the  city  drew 
his  warrant,  includes  items  not  expressly  chargeable,  under  the  act 
of  1872,  to  the  cost  of  the  improvement.  If  this  objection  be  well 
taken,  the  amount  of  the  illegal  charges  embraced  in  the  certificate 
is  of  no  consequence,  and  hence  the  application  for  a  reference  to 
ascertain  the  exact  amount  of  such  improper  charges  was  refused. 
The  certificate  could  only  include  such  items  as  the  law  aforesaid 
authorized,  and  if  it  was  made  up  in  part  of  sums  unauthorized, 
the  application  for  the  writ  would  be  refused  if  such  amount  was 
great  or  small.  The  items  objected  to  are:  First,  the  cost  of  main- 
taining temporary  tracks  to  run  the  trains  whilst  the  work  pro- 
gresses; second,  the  necessarily  enhanced  cost  of  doing  the  work 
whilst  a  portion  of  the  avenue  is  occupied  by  operating  the  railroad 
and  to  obviate  which  it  is  claimed  that  the  trains  should  have  been 
stopped  at  the  Harlem  river;  third,  the  construction  of  two  addi- 
tional tracks  to  secure  rapid  transit;  and  fourth,  the  ten  per  cent 
which,  in  the  estimate  of  the  entire  cost  of  the  improvement,  is 
allowed  for  contingencies.  In  regard  to  the  latter  item,  no  part  of 
it  enters  into  the  certificate,  for  which  the  comptroller  drew  his 
warrant;  that  representing  money  actually  expended.     The  appear- 
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ance  of  this^  in  the  general  estimate  of  the  whole  cost  of  the  work, 
made  prior  to  the  commencement  of  the  undertaking  was  proper 
and  usual^  to  apprise  those  interested  of  the  possible  amount  of  money 
required.  It  was  placed  where  it  was  so  that  a  sufficient  sum 
might  be  raised  to  cover  any  expenditure  which  the  proper  perform- 
ance of  the  work  made  necessary,  and  to  make  the  fund  against 
which  the  certificates  were  thereafter  to  be  given  adequate  for  their 
payment.     As  to  the  other  items,  something  further  will  be  said. 

To  the  second  point,  that  the  cost  of  the  work  is  necessarily 
enhanced  by  the  occupation  of  a  portion  of  the  avenue  during 
its  progress  by  the  operation  of  the  railroad  thereon  south  of 
Harlem  river,  and  which  increased  cost  by  reason  thereof  is 
admitted,  the  act  itself  furnishes  a  sufficient  answer  in  plain  terms. 
The  second  section  authorizes  the  laying  down  of  ^^  Such  additional 
temporary  tracks  on  the  Fourth  avenue,  above  Forty-second  street, 
as  may  be  necessary  for  the  railroad  business  during  the  progress  of 
the  work."  From  this  express  permiasion,  the  inference  is  irresis- 
tible that  the  work  was  to  be  carried  on  with  the  Fourth  avenue, 
occupied  in  part  by  the  business  of  the  railroad.  The  legislaturs 
evidently  supposed,  as  we  can  readily  conceive,  that  the  city  was 
vitally  interested  in  the  uninterrupted  flow  of  its  commerce,  through 
this  one  of  its  great  arteries,  and  that  such  uninterrupted  flow  was  of 
more  pecuniary  consequence  to  it  than  the  enhanced  cost,  caused 
by  the  occupation.  If  allowed  to  judge  of  the  soundness  of  this 
legislative  opinion,  we  would  cheerfully  announce  ours  to  be  in 
accordance  with  theirs.  But  we  are  not,  as  the  fundamental  law 
of  the  State  has  wisely  committed  such  considerations  to  the  sound 
wisdom  and  practical  sense  of  the  legislative  department  of  the 
government,  and  it  would  ill-become  the  judicial  branch  to  say 
that  such  discretion  could  be  lodged  anywhere  with  more  propriety 
or  more  safety. 

As  to  the  other  two  objections,  the  cost  of  the  temporary 
tracks  and  the  two  additional  permanent  tracks  to  secure  rapd 
transit,  we  think  they  are  not  weU  taken.  The  first  five  sections 
of  the  act  designate  the  improvement  to  be  made  and  what  may 
and  should  be  done  during  its  progress.  Among  these,  is  the  one 
which  provides  for  doing  the  very  things,  to  the  imposition  of  one- 
half  of  the  cost  of  which  upon  the  city  objection  is  made.  It  is 
impossible  to  separate  these  acts  from  the  others,  which  are  directed 
to  be  performed.     After  the  chatracter,  nature  and  extent  at  tiie 
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work  has  been  indicated  in  these  five  sections,  the  next  (the  sixth) 
creates  the  board  of  engineers  ''to  execute,  direct  and  superintend 
the  construction  of  the  said  improyement,"  and  then  sections  seyen 
and  eight  prescribe  the  share  of  the  cost  of  ''the  said  improye- 
ment/'  which  the  city  is  to  sustain,  and  direct  how  the  money  shall 
be  raised  and  paid  out  to  accomplish  the  object.  No  rule  of  con- 
struction would  justify  the  limitation  attempted  upon  the  words 
"the  said  improvement."  All  had  been  previously  specified  as  a 
part  thereof  or  as  proper  to  be  done  in  connection  therewith,  and 
if  the  legislature  had  intended  that  the  city  should  bear  ono-half  of 
the  expense  of  only  a  part  of  the  work  previously  authorized  or 
directed,  it  would  certainly  have  so  declared,  and  not  use  an 
expression  which  must  necessaiily  cover  all. 

Neither  does  this  construction  work  so  great  injustice  to  the  city 
as  the  counsel  for  the  mayor  argues.  The  legislature  of  the  State 
{People  V.  Kerr,  27  N.  Y.  188)  had  power  to  authorize  the  relator 
to  occupy  the  Fourth  avenue  with  its  tracks,  and  prescribe  the 
mode  of  occupation.  The  permission  to  run  cars  over  it,  drawiji 
by  steam  power,  had  been  expressly  conferred  in  1859. 

Whatever  control  the  city  had  over  its  occupation  by  virtue  of 
the  contract  with  the  company,  was  given  to  it  by  the  law  charter- 
ing the  company.  It  was  perfectly  competent  for  the  same  body 
under  whose  permissive  authority  the  city  acted,  to  deprive  it  of  that 
power,  and  deal  directly  with  the  relator.  It  did  so  by  the  act  of 
1859^  which  anconditionally  conferred  the  right  claimed  by  the  rail- 
load  company.  Such  permission  was  not,  as  the  learned  counsel  for 
the  mayor  argued,  subject  to  the  restrictions  imposed  by  other  acts, 
under  and  by  virtue  of  which  the  city  had  undertaken  to  control 
the  corporation  in  the  use  of  the  avenue,  but  such  restrictions 
existed  only,  as  the  act  declares,  "except  as  herein  modified." 
The  act  having  in  prior  parts  made  express  provisions  for  the  laying 
down  of  tracks,  and  the  running  of  cars  thereon  by  steam,  and 
that  too  with  the  consent  of  the  city,  as  it  expressly  declares,  such 
use  granted  for  a  term  of  years  in  aa  unquaUfied  manner  must  be 
deemed  to  be  at  least  one  of  the  modifications  referred  to.  When 
the  act  of  1872  was  passed  the  legislature  had  before  it  the  situa- 
tion and  rights  of  both  the  city  and  the  relator.  The  former  was 
vitally  interested  in  the  success  and  maintenance  of  the  latter. 
The  iron  rail  with  the  steam  horse  which  linked  it  to  the  great 
country  of  which  it  was  the  commercial  center,  were  «s  importmt 
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and  as  vital  to  its  growth  as  any  of  its  other  avennesy  which  its 
wealth  and  enlightened  public  spirit  hare  constructed.  The  im* 
provement  of  this  avenue  so  as  to  admit  of  its  use  by  the  public  and 
the  railroad  company  together,  and  the  apportionment  of  the  coat 
thereof  upon  some  just  basis  were  the  problems  to  be  solved.  Much 
of  the  work  to  be  done  properly  belonged  to  the  city,  and  much  to  the 
railroad  company.  A  separation  of  the  one  from  the  other  in  its 
execution  would  enhance  the  cost  of  it  as  a  whole,  even  though  the 
part  properly  belonging  to  each  could  be  accurately  designated. 
Under  such  circumstances  the  law  was  passed  by  which  the  work  waa 
to  be  prosecuted  as  a  unit  under  one  plan  and  a  single  superintend- 
ence, while  the  cost  was  equally  divided  between  the  two.  If  a  part  o£ 
the  whole  can  be  selected,  and  an  argument  based  upon  it  to  prpve 
the  city  pays  a  part  of  something  it  ought  not  to  bear,  so  on  the 
other  hand,  doubtless,  the  railroad  company  might  argue  as  to  some 
other  part  that  it  paid  for  something  which  benefited  the  city  only. 
The  truth  is,  that  the  work  so  runs  together  that  its  separation  if 
impossible,  and  since  the  propriety  of  its  execution  is  conceded  by 
all,  the  apportionment  of  its  cost  could  only  be  made  by  the  legiB- 
lative  power  in  the  exercise  of  its  best  judgment.  We  think  it  has 
acted  wisely,  equitably,  and  justly,  but  if  it  has  not,  neither  this 
nor  any  other  tribunal  has  power  to  correct  its  errors.  The  work 
when  completed  will  certainly  not  benefit  the  railroad  company  only, 
but  the  city  equally  as  much.  The  exact  proportionate  benefit 
which  each  will  receive  can  never  be  accurately  ascertained.  It  ia 
enough  to  know  that  both  will  feel  that  the  money  expended  has 
been  judiciously  employed,  and  a  division  made  of  ite  cost  by  a  body 
empowered  to  decide  that  question. 

Having  endeavored  to  show  that  the  remedy  sought  is  an  apprcH 
priate  one,  and  that,  if  granted,  the  city  will  not  pay  any  thing 
unauthorized  by  the  law  of  1872,  let  us  now  examine  the  various 
objections  founded  upon  our  Federal  and  State  constitutions.  It 
is  claimed: 

First.  That  it  violates  the  clause  of  our  National  Constitution 
forbidding  any  State  to  pass  a  law  impairing  the  obligations  of  any 
contract.  It  is  argued  that  as  the  contract  of  January  6,  1833, 
between  the  city  and  the  company  gave  to  the  former  the  right  to 
control  the  use  of  the  avenue  by  the  latter,  the  act  of  1872,  which 
takes  from  the  city  this  power  of  control,  substantially  abrogates 
this  agreement.    To  this  we  answer  —  First.   Whilst  discussinp  the 
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preyions  objections  it  was  shown  that  the  contract  was  annulled 
with  the  consent  of  the  city,  by  the  law  of  1859^  which  definitely 
conferred  the  right  to  use  the  avenue  by  the  propulsion  of  cars  over 
the  tracks  constructed  upon  its  surface  by  steam.  This  grant  was 
absolute^  and  absolved  the  company  from  its  contract  of  1832^ 
which  had  therefore  ceased  to  exist  when  the  present  statute  was 
passed.  Second.  Assuming  that  the  old  contract  of  1832  was  in 
force  when  the  present  statute  was  passed,  it  was  competent  for  the 
city,  if  the  old  agreement  was  thereby  improperly  nullified,  to 
make  its  objections.  It,  as  a  natural  person,  can  waive  its  right 
and  assent  to  a  change  or  modification  of  its  bargains.  Like  a 
natural  person,  it  cannot  fold  its  arms  and  make  no  objection  when 
it  ought  to  speak.  It  saw  the  machinery  of  the  law  being  put  in 
operation  by  an  estimate  of  the  cost  of  the  work  filed  in  the  office 
of  its  chief  financial  officer,  and  in  all  that  was  done  before  the 
work  began,  and  in  the  conduct  of  the  same  to  the  present  time, 
one  of  its  own  principal  officers  (the  chief  engineer  of  the  board  of 
public  works)  took  a  leading  and  active  part.  No  objection  or 
notice  is  given  to  the  relator  that  the  provisions  of  the  law  are  not 
in  good  faith  accepted.  On  the  contrary,  it  is  allowed  to  make  a  con- 
tract, on  the  faith  of  a  supposed  acquiescence  by  the  city,  involv- 
ing millions;  the  tax  imposed  is  levied,  collected,  and  paid  into  the 
city  treasury;  hundreds  of  thousands  of  dollars  are  paid  by  the  city 
in  ratification  of  the  new  agreement  which  the  law  embodies;  and 
now,  at  this  late  day,  this  objection  is  made,  after  every  tax  payer 
and  every  officer  of  the  city,  not  even  excepting  the  mayor  who  is  now 
objecting,  has  expressly  ratified  and  confirmed  it.  So  far  as  it  is 
possible  for  any  being,  natural  or  artificial,  to  waive  any  prior 
agreement,  if  one  existed,  the  city  of  New  York  has  done  so,  and 
the  point  now  for  the  first  time  taken  cannot  prevail.  But,  third. 
The  city  has  no  rights  under  the  contract  of  1832,  so  far  as  the  use 
of  this  avenue  by  the  relator  is  concerned,  which  the  State  is  con- 
stitutionally bound  to  respect.  The  city,  as  we  have  shown  under 
a  previous  point  {People  v.  Kerr,  27  N.  Y.  188),  had  control  over 
the  occupation  by  the  railroad  of  the  street  by  the  force  of  a  power 
conferred.  The  body  which  gave  it  the  power  could  withdraw  it 
and  exercise  it  for  itself.  It  has  done  so,  and  that  takes  no 
inherent  or  vested  right  from  the  city. 

Second,  It  is  said  that  it  violates  section  16  of  article  3  of 
the  constitution  of  this  State,  which  declares  :    *^  No  private  or 
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local  bill  which  may  be  passed  by  the  legislature,  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  its  title." 
The  title  of  the  act  is,  '^  An  act  to  improye  and  regulate  the  use 
of  the  Fourth  avenue  in  the  city  of  New  York."  The  cases  of 
Brewster  v.  City  of  Syracuse,  19  N".  Y.  116,  and  of  Matter  of 
Mayer,  50  id.  504,  cover  this  objection.  In  the  latter  case  it  is 
decided:  ''If  the  title  of  an  act  fairly  and  reasonably  announces 
the  subject,  and  that  is  a  single  one,  and  if  the  various  parts 
.  thereof  have  respect  or  relate  to  that  subject,  the  provisions  of  the 
constitution  that  no  local  or  private  bill  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title  (State  consti- 
tution, art.  3,  §  16),  is  complied  with.  The  degree  of  relationship  of 
each  provision  is  not  essential  if  it  legitimately  tends  to  the  accom- 
jplishment  of  the  general  purpose."  And  it  was  also  in  that  case 
further  held,  ''The  general  subject  of  local  improvement  includes 
not  only  the  plan  and  construction  of  contemplated  work,  but  the 
means  by  which  the  work  may  be  accomplished,  the  proceedings 
necessary  to  be  adopted  for  assessing  and  paying  the  expenses,  and 
the  remedies  to  parties  for  redress  of  grievances  arising  out  of  their 
construction."  Tested  by  these  rules  there  is  no  difficulty.  When 
this  law  was  passed,  the  public  and  the  railroad  company  were  in 
tiie  joint  use  of  this  avenue,  and  the  act  declared  by  its  title  its 
object  to  be  to  "  improve  and  regulate  "  its  use.  No  improvement 
could  be  made  without  cost  to  some  one,  and  the  reader  of  such 
title  would  naturally  conclude  that  a  tax  would  be  levied  somewhera 
to  pay  such  cost ;  and  as  the  use  was  principally  confined  to  the 
two  corporations,  it  could  reasonably  be  conjectured  where  it  would 
fall ;  and  further,  as  the  public  and  the  railroad  were  both  using 
the  avenue,  the  portion  of  the  title  which  indicated  that  its  use 
was  to  be  regulated,  would  naturally  direct  attention  to  the  body  of 
the  act  to  ascertain  how  it  was  thereafter  to  be  used.  Every  section 
of  the  act  relates  to  this  single  subject,  and  the  title  could  not  be 
made  any  more  specific  without  incumbering  it  with  the  details  of 
the  machinery  devised  for  its  execution,  which  the  framers  of  the 
constitution  did  not  contemplate  and  did  not  intend. 

Third.  It  is  further  argued  that  the  law  is  in  conflict  with 
section  13,  article  7  of  the  constitution,  which  declares  :  "Every 
law  which  imposes,  continues,  or  revives  a  tax  shall  distinctly  state 
the  tax  and  the  object  to  which  it  is  to  be  applied ;  and  it  shaQ 
not  be  sufficient  to  refer  to  any  other  law  to  fix  such  tax  or  object" 
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If  this  objection  is  to  prevail,  what  becomes  of  all  the  yarious 
statute  laws  authorizing  city  and  Tillage  corporations  throughout 
the  entire  State  to  make  local  improvements,  appoint  boards  to 
assess  and  determine  the  costs,  etc.  ?  What  of  various  others  creat- 
ing special  commissioners  to  ascertain  and  assess  debts  and  damages 
due  third  parties  from  counties,  towns,  etc.,  and  then  directing  the 
levy  and  assessment  thereof  upon  the  locality  which  should  pay  ? 
If  the  legislature  can  authorize  a  municipality  to  make  an  improve- 
ment, appoint  commissioners  to  ascertain  and  distribute  its  cost 
among  those  which,  in  their  judgment,  should  bear  it,  and  in  i^uch 
proportion  as  they  think  proper,  why  can  it  not,  instead  of  dele- 
gating such  power  to  others,  act  directly,  and  determine  that  a  cer- 
tain improvement  shall  be  made,  establish  a  board  to  direct  and 
control  its  execution,  apportion  its  cost  as  it  thinks  proper,  and 
provide  for  its  payment?  Is  there  any  greater  exercise  of  power  in 
one  case  than  in  the  other  ?  If  power  to  do  an  act  can  be  legally 
conferred,  the  body  which  can  make  the  grant  can  exercise  the 
right  itself. 

In  People  v.  Mayor  of  Brooklyn,  4  N.  Y.  420,  by  virtue  of  the  power 
conferred  in  the  charter  of  the  city.  Flushing  avenue  had  been 
improved,  and  the  cost  of  the  improvement  assessed  in  part  upon  cer- 
tain parties  supposed  to  be  especially  benefited,  and  it  was  held  this 
was  a  proper  exercise  of  the  taxing  power.  Will  it  be  argued  that 
if  an  act  of  the  legislature  had  directly  ordered  the  same  improve- 
ment, had  created  a  board  to  plan  and  execute  the  work,  and  had 
declared  in  the  law  itself  what  proportion  of  the  costs  the  whole 
city  should  pay,  and  what  part  specific  corporations  and  individuals 
diould  bear,  that  such  act  would  not  be  equally  valid  with  the  one 
it  did  pass? 

In  Town  of  Guilford  v.  Supervisors  of  Chenango,  13  N.  Y.  143,  it 
was  held  that  a  law  of  the  State  appointing  commissioners  to  ascer- 
tain the  amount  due  from  the  town  to  certain  parties,  and  directing 
the  assessment  of  the  amount  awarded  by  the  board  of  supervisors 
of  the  county  upon  the  town,  was  a  valid  and  constitutional  enact- 
ment. That  case,  which,  like  the  one  we  are  considering,  provided 
for  the  assessment  of  a  tax,  the  amount  of  which  was  to  be  ascer- 
tained by  the  means  specified  therein,  was  certainly  unconstitutional 
if  the  act  of  1872  is,  for  the  reason  we  are  discussing. 

Whatever  plausibility  the  objection  may  have  from  the  words  of 
the  section  and  article  of  the  constitaticm  upon  which  the  same 
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ifl  predicated,  and  whatever  apparent  contradiction  there  may  be 
between  it  and  the  cases  we  have  cited,  are  explained  by  the  remarks 
of  PEiao,  Ch.  J.,  in  Darlington  v.  Mayor  of  New  York,  31  N.  Y. 
164;  at  page  186,  who,  in  commenting  upon  the  same  article 
of  the  constitution  to  which  the  learned  counsel  of  the  mayor  has 
referred,  says:  ''The  article  of  which  the  section  is  a  part  relates 
to  the  State  finances,  and  taken  together,  it  constitutes  the  financial 
system  of  the  State,  so  far  as  concerns  constitutional  restraints. 
The  affairs  of  cities  and  counties,  so  far  as  they  arc  regulated  by 
the  constitution,  are  treated  of  in  other  provisions."  And  precisely 
this  explanation  disposes  of  People  v.  Supervisors  of  Kings,  52  N. 
Y.  556,  in  its  applicability  to  the  case  before  us.  The  court  had 
then  before  it  a  law  imposing  a  State  tax  for  State  purposes,  and 
that  law  was  of  course  amenable  to  the  article  of  the  constitution 
regulating  that  species  of  legislation.  Its  soundness  is  not  ques- 
tioned, but  it  does  not  sustahi  the  point  urged  now. 

Fourth.  The  objection  that  the  creation  of  the  board  of  engi- 
neers, to  superintend  the  work,  is  a  violation  of  article  10,  section 
2  of  the  constitution,  in  relation  to  the  appointment  of  certain 
officers,  cannot  prevail.  If  the  point  be  well  taken,  then  the  case 
of  Totvn  of  Guilford  v.  Supervisors  of  Chenango,  13  N.  Y.  143, 
before  cited,  was  wrongly  determined.  In  that  case  the  court  of 
appeals  had  before  it  the  constitutionality  of  a  law  appointing  com- 
missioners to  determine  the  amount  of  a  tax  to  be  levied.  So,  also, 
if  the  position  be  sound,  Litchfield  v.  Vernon,  41  N.  Y.  123,  and 
People  V.  Laurence,  id.  137,  were  wrongly  decided.  In  these  cases 
the  constitutionality  of  an  act,  creating  a  special  board  of  .commis- 
sioners to  do  certain  things  relating  to  the  closing  of  the  Atlantic 
street  tunnel,  in  the  city  of  Brooklyn,  and  to  assess  the  cost  thereof, 
was  affirmed. 

It  would  not  be  difficult  to  answer  the  objection,  were  it  an 
original  question,  but  such  a  discussion  is  neither  profitable  or 
»  necessary  in  view  of  adjudged  cases,  which  this  court  has  no  power 
to  reverse. 

Fifth.  Neither  is  the  law  obnoxious  to  the  first  article  of  the  con- 
stitution, section  9,  which  provides:  ''The  assent  of  two-thirds  of 
the  members  elected  to  each  branch  of  the  legislature  shall  be 
required  to  every  bill  appropriating  the  public  moneys  or  property 
for  local  or  private  purposes."  No  '^public  moneys,"  in  tiie  sense 
which  the  word  public  is  used  in  that  part  of  the  organic  law  are 
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appropriated,  so  as  to  make  a  two-third  yote  of  the  legislature 
necessary.  The  use  of  the  words  public  and  heal  in  the  same  sec- 
tion forbids  the  thought  that  they  are  synonymous  expr^sions,  and 
the  structure  of  the  whole  sentence  is  in  opposition  to  the  con- 
struction, which  attaches  to  each  a  similar  meaning.  It  was  very 
easy  to  say  if  that  was  the  thought  intended,  that  ^^no  tax  should 
be  imposed  for  a  local  or  private  purpose  upon  the  State  or  a 
locality,  except  by  the  vote  of  two-thirds  of  the  members  elected  to 
each  branch  of  the  legislature."  Instead  of  that  the  expression 
indicates,  as  well  as  the  good  sense  of  the  requirement,  that  the 
assent  of  two-thirds  of  the  members  was  necessary  when  money 
belonging  to  the  whole  State  was  to  be  appropriated  for  the  benefit 
of  a  part.  This  construction  makes  the  provision  reasonable  and 
proper,  and  demonstrates  that  the  "  public  moneys  "  referred  to  in 
the  section  are  those  belonging  to  the  State,  and  that  the  clause  of 
the  constitution  cited  is  no  limitation  on  the  power  of  the  legisla- 
ture to  assess  or  tax  the  cost  of  a  local  improvement  upon  a  locality.  * 
Neither  by  the  law  is  any  **  private  property  *  *  *  taken  for 
any  public  use,''  so  as  to  make  article  1,  section  6,  of  the  constitu- 
tion applicable.  Taxation  upon  a  locality  for  an  improvement 
therein  is  the  exercise  of  a  different  power,  whilst  the  constitu-^ 
tional  provision  just  cited  refers  to  the  taking  property  by  the  right 
of  eminent  domain.  This  distinction,  ever  since  the  able  and 
exhaustive  opinion  of  Buggles,  J.,  in  People  v.  Mayor  of  Brooklyn, 
4  N.  Y.  419,  wherein  it  is  most  clearly  stated  and  explained,  has 
been  well  recognized  in  this  State,  and  repeatedly  followed. 

Sixth.  The  last  objection  urged  is,  that  "chapter  702  of  the 
Laws  of  1872  is  also  unconstitutional  and  void  in  so  far  as  it 
imposes  the  payment  of  this  money  upon  the  city  of  New  York  for 
the  benefit  of  the  New  York  and  Harlem  Bailroad  Company,  as 
the  compelling  of  such  payment  is  beyond  the  scope  and  purview 
of  the  legislative  power." 

Assuming  the  truth  of  the  statement  contained  in  the  x)oint 
urged  —  that  the  tax  is  for  "the  benefit  of  the  Harlem  Rail- 
road Company"  —  the  objection  is  still  without  force.  There 
is  no  such  limitation  on  the  taxing  power  of  the  legislature.  In 
Tmon  of  Ouilf&rd  v.  Supervisors  of  ClienangOy  before  cited,  in 
answer  to  an  objection  that  the  law  imposing  the  tax  was  a  mere 
gift  to  the  parties  in  whose  favor  it  was  imposed,  Judge  Denio 
said:  "The  legislature  is  not  confined  in  its  appropriation  of  the 
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public  money^  or  of  the  sums  to  be  raised  by  taxation  in  faTor  of 
indiyidnals,  to  cases  in  which  a  le^l  denied  exists  against  tbe 
State.     It  may  thus  recognize  claims  founded  in  equity  and  justice 
in  the  largest  sense  of  these  terms,  or  in  gratitude  or  charity." 
In  Litchfield  y.  Vernon^  also  before  quoted,  Judge  Gbovsb  (page 
134),  speaking  of  the  preyiously  cited  case,  saysf  ^'In  that  case  it 
was  held  that  the  legislature  had  the  power  to  impose  a  tax  upon 
the  inhabitants  to  pay  a  claim  that  had  no  legal  yalidity,  and  that 
could  in  no  way  be  enforced  against  the  town.     In  other  words, 
that  it  was  in  the  power  of  the  legislature  to  impose  a  tax  upon  a 
locality  for  any  purpose  deemed  proper,  and  that  its  power  in  this 
respect  is  not  restricted  by  the  constitution  of  the  State."    The 
opinion  of  Mason,  J.,  in  People  y.  Lawrence,  41  N.  Y.  137,  see 
pages  140,  141,  142,  is  to  the  same  effect.    The  case  of  People  r. 
Bacheller,  53  N.  Y.  128,  does  not  conflict  with  these  yiews.      It 
simply  decides  that  a  law  requiring  a  town,  without  the  consent  of 
its  inhabitants,  to  become  a  stockholder  in  a  railroad  company  is 
unconstitutional.     But  the  objection  assumes  a  fact  which  is  not 
true.     The  provisions  are  not  for  the  benefit  of  the  relator  exclu- 
giyely.   This  we  haye  heretofore  endeavored  to  show  in  this  opinion. 
The  proper  improvement  and  use  of  the  avenue  by  both  the  city 
and  the  railroad,  and  to  make  the  one  consistent  with  the  other  were 
the  results  to  be  obtained.     What  part  of  the  work  justly  belonged 
to  the  city  and  what  to  the  relator,  it  was  difficult  to  define  with 
accuracy,  and  the  work  to  be  done  by  each  was  so  interlaced,  that 
it  was  deemed  wise  to  direct  its  construction  under  a  single  plan. 
Perhaps  from  parts  of  this  work  the  railroad  receives  the  larger 
benefit  and  from  others  the  city.     The  legislature,  in  its  wisdom, 
has  assessed  the  one-half  part  upon  each.     This  power  is  nothing 
different  from  what  is  exercised  in  behiJf  of  municipal  corporations 
every  day.     A  street  is  opened,  and  graded  through  agricultural 
lands.     In  such  a  case  the  amount  to  be  paid  by  the  city  or  village 
as  a  whole  is  always  considerable,  and  yet  the  objection  was  never 
made,  or  if  made,  has  never  prevailed  that  it  was  unconstitutional 
to  tax  the  entire  municipality  for  work,  a  part  of  which,  at  lea6t> 
benefited  individuals  only.     Such  owners  are  presumed  to  pay  for 
that  part  which  specially  benefits  them  in  the  assessments  which 
they  pay  for  such  benefits  over  and  above  their  share  of  the  general 
tax,  to  which  they  also  contribute.     So  in  this  case  the  legislature 
has  determined  that  one-haU  of  the  cost  of  the  improvement  ever 
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and  above  its  proportion  of  the  tax  levied  upon  the  city,  should  be 
paid  by  the  relator  as  its  share  of  the  peculiar  benefits  resulting  there- 
from. It  is  not  for  this  court  to  say  that  this  apportionment  is 
unjust.  To  that  body,  as  the  supreme  arbiter  under  our  constitu- 
tion, has  the  right  to  decide  been  committed,  and  with  its  decision 
this  court  has  neither  the  power  nor  inclination  to  interfere.  Doubt- 
less, in  the  exercise  of  their  great  powers,  they  will  often  err,  as 
any  tribunal  which  is  but  human  will,  but  no  system  of  goyem- 
ment  has  ever  yet  been  devised,  and  none  will  ever  be  established, 
which  shall  in  any  department  always  do  exact  justice,  and  whose 
lawful  powers,  if  stretched  to  their  fullest  extent,  might  not  work 
injustice  in  particular  cases.  In  the  grant  of  power  much  must  be 
conceded  to  the  discretion,  good  sense  and  integrity  of  the  indi- 
vidual or  body  to  whom  it  is  granted;  but  the  concession  of  that 
which  is  fairly  given  should  never  be  withheld,  because  extreme 
cases  can  be  supposed  in  which  it  might  be  exercised  with  danger 
to  the  public.  Practically  it  will  generally  be  found  that  the 
danger  is  largely  imaginative,  and  the  injury  claimed  to  be  done 
scarcely  perceptible. 

Before  closing  this  opinion,  it  may  be  well  to  advert  to  another 
view  applicable  as  much  to  each  of  the  objections  urged  as  to  the 
particular  one  in  connection  with  which  it  has  been  hereinbefore 
stated.  Statute  and  constitutional  rights  existing  in  favor  of  a 
party,  natural  or  artificial,  may  be  waived.  May  not  the  act  of 
1872  be  regarded  as  the  embodiment  of  an  agreement  between  the 
parties  to  which  all  have  assented — upon  which  all  have  acted  — 
and  the  withdrawal  of  either  from  which  cannot  be  permitted, 
because  by  its  conduct  it  has  induced  the  other  to  incur  responsi- 
bilities which,  it  may  fairly  be  assumed,  would  not  have  been 
incurred,  if  the  other  had  not  assented?  The  relator  accepted  the 
law  by  making  the  contract  for  the  work  which  the  act  required  it 
to  make.  The  city  through  its  offices  accepted  it  by  no  protest 
against  its  provisions;  by  allowing  the  chief  engineer  of  its  board 
of  public  works  to  become  a  member  of  the  board  of  construction 
which  directed  the  work  and  controlled  the  expenditure;  by  using 
its  machinery  for  the  collection  of  taxes  to  assess,  levy,  collect  and 
receive  into  the  city  treasury  its  one-half  of  the  cost;  by  drawing 
warrants  and  paying  over  a  million*dollars  thereon;  aiid  through  its 
citizens  by  the  payment  of  the  tax  levied  for  the  city's  share  of  the 
cost.    Thus  all  parties  have  agreed  —  the  city  through  every  officer 
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and  every  tax  payer.  No  rule  of  law  and  no  rule  of  honesty  should 
permit  objections  to  prevail  which  have  been  so  fuUy  and  explicitly 
waived. 

As  against  the  respondent^  however,  the  strength  of  the  point 
founded  upon  the  acquiescence  of  the  city  in  the  law  of  1872  has 
not  yet  been  stated.  Every  tax  payer  in  the  municipality  has  not  only 
assented  to  the  act  but  actually  executed  it.  As  a  law  imposing 
a  tax,  if  it  may  be  so  regarded,  it  has  already  spent  its  force 
by  the  assessment  and  collection  thereof,  and  the  obtainment 
of  the  money  for  this  purpose  only.  Every  tax  payer  has  actually 
paid  his,  her,  and  its  proportion  of  the  amount  which  the  city  was 
to  pay  of  the  cost  of  this  great  improvement  into  the  city  treasury; 
and  all  except  that  part  which  has  been  paid  over  in  execution  of 
the  law  still  remains  therein  pledged  to  this  object.  It  cannot  be 
used  for  any  other  purpose  without  a  fraud  upon  the  parties  from 
whom  it  was  collected,  and  who  paid  it  that  this  work  should  not 
fail.  When  the  mayor  refuses  to  countersign  this  warrant  as  the 
law  commands,  he  refuses,  not  in  order  to  protect  his  constituency 
from  money  oppressively  to  be  taken  against  their  will,  bat  to 
defeat  their  wishes  and  to  appropriate  their  means  to  some  use 
other  than  that  to  which  they  have  pledged  and  dedicated  it.  His 
action  in  so  doing  is  not  only  contrary  to  the  desire  of  the  relator, 
but  to  that  of  the  body  of  the  people,  whom  he  professes  to  repre- 
sent, and  whose  voice  he  should  obey.  The  citizens  of  New  York 
have  a  right  to  insist  that  their  means  shall  be  used  for  the  very 
purpose  to  which  they  have  applied  them,  and  none  of  their  officers 
should  be  allowed  to  refuse  to  execute  the  trust  which  tax  payers 
under  the  law  have  committed  to  their  official  hands,  in  the  belief 
that  the  provisions  of  such  trust  would  be  faithfully  executed. 

The  result  of  my  examination  is,  that  the  peremptory  manda- 
mus asked  for  should  issue. 

Ordered  accordingly. 
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WW —  eamtrueHon  of —  eanjlieting  provinaM  —  Infanfs  esteUe — when  equUjf 
wUl  iubfeet  to  unauthorized  payments  for  support  of  vnfanL 

A  will  contained  this  provision,  "  I  will  in  trust  to  my  wife  all  mj  property 
daring  her  life-time ;  in  consideration  of  which  it  shall  be  her  duty  to  care, 
provide,  and  educate  oar  children,  until  they  are  of  age.  After  her  death, 
all  the  real  estate  found  is  to  be  divided  equally  among  my  sons,  and  all  my 
personal  property  found  then  shall  be  equally  divided  among  my  daughters. 
This  is  my  last  will,  and  it  is  my  desire  that  the  spirit  as  well  as  the  letter 
thereof  may  be  carried  out."  At  the  time  of  the  testator's  death  the  children 
were  all  under  fourteen  years  of  age.  There  was  no  executor  appointed  by 
the  will,  and  letters  of  administration  with  the  will  annexed  were  granted  to 
the  widow  and  brother  of  testator.  The  widow,  for  two  years,  maintained  the 
children  as  one  family,  when  she  died.  The  brother  continued  the  mainte- 
nance of  the  children  as  one  family,  for  two  years,  until  the  appointment  of 
a  general  guardian,  and  expended  in  so  doing  his  own  money.  Held,  (1) 
that  it  was  not  the  intention  of  the  testator  that  the  estate  should  be  divided 
upon  the  death  of  hip  wife,  but  only  upon  that  event  after  the  children 
became  of  age ;  (2)  that  while  the  brother  had  no  claim  at  law  for  reimburse- 
ment out  of  the  testator's  estate,  he  having  done  what,  on  application,  the 
court  would  have  directed  him  to  do,  equity  could  allow  him  to  be  so  reim- 
bursed. 

Action  in  equity  to  recover  moneys  paid  by  plaintiff's  testator 
for  the  support  and  maintenance  of  defendants  who  are  infants. 
The  action  was  brought  by  Eleana  E.  Brandon^  executiix,  under 
the  last  will  of  Nicholas  Brandon,  deceased,  against  Abram  W. 
Brandon  and  othera,  infants,  who  appeared  by  a  gnai'dian  ad  litem, 
and  their  general  guardian.  The  material  facts  appear  in  the 
opinion.  The  action  was  tried  at  the  Greene  Circuit,  February, 
1874. 

James  B.  Olney  and  Rufus  W.  Watson,  for  plaintiff. 

i 

Rufus  H.  King,  for  defendants. 

Westbrook,  J.     Lucas  E.  Brandon  departed  this  life  in  March, 

1859,  leaviug  his  widow,  Elizabeth,  and  several  minor  children, 

liim  surviving.     He  also  left  a  last  will  and  testament,  which  was 

duly  admitted  to  probate  by  the  surrogate  of  Greene  county,  in 

Vol.  IV,  N.  Y.  Rep.  — 49 
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April,  1859.  The  will  named  no  person  as  the  executor  thereof, 
and  the  widow  Elizabeth,  and  his  brother  Nicholas,  both  now 
deceased,  were  appointed  the  administratrix  and  administrator 
thereof,  with  the  will  annexed,  by  the  surrogate. 

The  will,  after  proTiding  for  the  payment  of  his  debts  and 
funeral  expenses,  declared:  ^'I  do  hereby  will  in  trust,  to  my  wife, 
Elizabeth,  all  my  property,  both  personal  and  real,  whatsoever  and 
whensoever  during  her  life-time.  In  consideration  of  which  it  shall 
be  her  duty  to  care,  provide,  and  educate  our  children  until  they 
are  of  age.  After  her  death,  all  the  real  estate  which  may  be  found 
is  to  be  divided  equally  among  my  sons;  and  all  my  personal  prop- 
erty which  shall  be  found  then  shall  be  equally  divided  among  my 
daughters.  This  is  my  last  will  and  testament,  and  it  is  my  desire 
that  the  spirit  as  well  as  the  letter  thereof  may  be  carried  out.*' 

With  the  aid  and  assistance  of  Nicholas,  the  widow  endeavored 
to  carry  out  the  provisions  of  this  will,  the  children  being  all  main- 
tained by  her  as  one  family,  and  out  of  the  common  estate.  This 
continued  for  the  space  of  about  two  years,  when  the  widow  also 
died,  she  departing  this  life  in  March,  1861.  After  her  death, 
Nicholas,  the  uncle  of  the  children,  and  the  co-administrator  with 
the  will  annexed  of  Lucas,  took  care  of  the  family  and  properly  for 
about  two  years  more,  and  until  August,  1863,  when  the  defendant^ 
Burton  G.  Moras,  was  appointed  the  general  guardian  of  the  said 
infants,  and  to  him  Nicholas  surrendered  the  estate.  In  the  man- 
agement of  the  estate  and  providing  for  the  children,  Nicholas 
expended  out  of  his  own  means  the  sum  of  $219.69,  which  has  not 
been  repaid  to  him.  There  is  no  pretense  or  question  but  that 
this  money  was  honestly,  judiciously  and  properly  expended  for  the 
benefit  of  the  children  .and  estate,  and  that  this  sum  is  honesdy 
his  due;  but  it  is  contended  that  he  had  no  lawful  authority  to 
make  the  expenditure ;  that  it  was  expended  generally  without 
reference  to  any  one  child;  and  that  on  the  death  of  their  mother, 
the  female  children  took  the  personal  estate,  and  the  male  the  real; 
and  the  grant  of  the  relief  prayed  for  will  take  the  share  of  one 
child  and  give  it  to  another;  and  that  the  whole  claim  is  barred  by 
the  statute  of  limitations. 

The  disposition  of  this  case  turns  upon  the  construction  of  the 
will  of  Lucas  E.,  the  portions  of  which  bearing  upon  the  question 
to  be  considered  have  been  given.  Fortunately  the  instrument 
itself  declares  the  manner  of  its  interpretation,  for  the  testator  has 
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said:  **  It  is  my  desire  that  the  affairs  of  my  estate  shall  be  managed 
prudently y  and  that  the  spirit  as  well  as  the  Utter  thereof  may  be 
carried  out."  Onided  by  this  rule^  may  we  not  ask,  how  could  the 
children  be  cared,  provided  for,  and  educated  ^'  until  they  are 
of  age/'  if  the  estate  was  to  be  distributed  among  them  immedi- 
ately upon  the  death  of  their  mother?  The  "letter"  does  provide 
for  such  a  distribution,  but  it  seems  to  me,  that  the  "spirit"  does 
not.  When  Lucas  died  the  children  (there  were  eight)  were  all 
minors,  the  oldest  not  fourteen,  and  the  youngest  less  than  one 
year  old.  Did  he  intend  that  the  provision,  Which  he  had  made  for 
the  support  and  education  of  these  children  until  they  attained 
their  majority,  should  be  abrogated  and  cease  with  the  life  of  their 
mother?  There  was  no  guaranty  for  her  life  for  an  hour  after  his 
death,  and  yet  he  asks  that  his  "estate  shall  be  managed  pru- 
dently, that  the  spirit  as  well  as  the  letter "  of  the  will  may  be 
carried  out.  The  will  plainly  looks  to  the  management  of  the 
estate  as  a  whole  prudently,  that  the  object  thereof  may  be  accom- 
plished. What  was  that  object  ?  The  devise  was  of  the  whole,  real 
and  personal,  to  the  widow  and  mother,  upon  the  ^^ consideration^^ 
that  she  should  "care,  provide  and  educate  our  children  until  they 
are  of  age."  This  was  the  sacred  and  Express  trust  created  by  the 
win — one  near  and  dear  to  his  heart — and  to  accomplish  which  he 
expresses  the  desire,  that  the  "estate  should  be  prudently  man- 
aged." 

When  the  will  of  Lucas  E.  was  before  this  court  for  construction, 
though  Elizabeth  was  still  living,  the  possibility  of  her  death  before 
the  completion  of  her  trust  must  have  been  apparent,  and  yet,  in 
view  of  such  a  possibility,  the  judgment  of  the  court  was  that  the 
whole  estate  of  Lucas  passed  to  his  widow  to  be  expended,  if  neces- 
sary, "for  the  maintenance  and  education  of  the  said  children 
during  their  minority. ^^    In  this  decision  I  most  fuUy  concur. 

The  object  of  the  will  then  being  to  provide  for  the  children 
during  their  minority  from  the  whole  estate,  it  follows  that  the 
real  estate  would  be  divided  among  the  male  children,  and  the 
personal  among  the  female,  only  after  such  object  had  been  accom- 
plished, and  not  immediately  upon  the  death  of  their  mother. 
This  the  "spirit"  of  the  will  requires,  if  its  exact  "letter"  does 
not,  and  the  former,  the  testator  has  declared,  shall  be  our  guide  as 
well  as  the  latter.  This  view  disposes  of  the  objection,  that  a  judg- 
ment in  favor  of  the  plaintiff  may  take  from  the  share  of  one 
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child  to  pay  the  debt  of  another.  Neither  child  had  any  sheie 
until  all  had  been  cared  for  and  educated  np  to  their  arrival  at 
fall  age.  No  other  constraction  of  the  instmnent  would  cany  out 
its  object^  or  distribute  the  property  equally.  If  the  estate  were 
divided  among  the  several  children  immediately  upon  the  death  of 
their  mother,  it  is  manifest  that  the  oldest  child,  who  had,  up  to 
that  date,  been  cared  for  and  educated  from  the  common  fund, 
would,  in  what  he  then  obtained  and  what  he  had  prior  to  that  tune 
received,  derive  a  larger  benefit  from  his  father's  property,  than 
the  youngest.  And  what  is  true  of  the  oldest  and  youngest  is  trae^ 
though  the  proportions  may  be  less,  of  each  and  all  the  others. 

Upon  the  death  of  the  mother  this  court  would  have  appointed 
another  in  her  stead  to  discharge  the  trust  created  by  the  will.  No 
application,  however,  for  that  purpose  was  made,  and  Kicholaa, 
whose  estate  the  present  plaintiff  represents,  doubtless  supposing 
that  his  duties  as  administrator  with  the  will  annexed  so  required, 
proceeded  in  good  faith  to  do  that  which  the  father  had  previoniij 
committed  to  the  mother.  In  short  he  did  precisely  that  whidi 
the  court  would  have  authorized  him  to  do  had  he,  or  any  one  in 
behalf  of  the  children,  applied  to  appoint  him  the  trustee  in  lieo 
of  his  deceased  sister-in-law.  This  brings  us  face  to  face  with  the 
question:  Will  a  court  of  equity  regard  that  as  illegally  done  whidi 
was  performed  in  good  faith,  and  with  an  honest  intention  by  an 
individual  whom  the  court  would  have  appointed  for  that  very 
purpose?  It  is  true  that  the  exercise  of  such  trnsts  by  de/ado  and 
not  dejure  trustees  are  not  to  be  encouraged,  and  great  care  should 
be  taken  to  sanction  no  transaction  not  performed  honestly  and  the 
party  in  good  faith  supposing  that  he  was  acting  legally.  Within 
these  limitations  I  know  of  no  principle  of  either  law  or  eqoitj 
which  will  prevent  this  court  from  doing  exact  justice  to  parties. 
In  this  case,  the  bills  and  vouchers  presented,  and  aU  the  facts 
showed  an  honest  and  real  expenditure  of  money  for  the  benefit  of 
infants  —  an  expenditure  the  integrity  of  which  is  not  here  ques- 
tioned. Would  it  be  just  to  afford  iiie  estate,  which  the  plaintif 
represents,  no  relief  ?    We  think  not 

The  action  which  is  to  be  determined  is  one  of  a  strictly  equitable 
character.  No  suit  at  common  law  could  ever  have  been  enter* 
tained.  A  ds  facto  trustee  applies  to  a  court  of  equity  to  give  him 
relief  against  the  estate  of  the  cestui  que  trusts  for  money  honestly 
expended.     He  concedes  he  has  no  remedy  by  ordinary  common- 
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—  law  action,  but  wishes  the  good  conscience  of  a  tribunal  vested  with 

i:  the  power  of  the  old  court  of  cfaanceiy  to  give  him  relief.     Such 

£:  an  action,  if  barred  at  all  by  lapse  of  time  (it  being  a  transaction 

between  trustees  and  cestui  que  trusts),  would  require  ten  years. 

The  result  of  my  examination  is  that  the  plaintiff  is  entitled 
to  judgment.     The  findings    of    fact  will   be  prepared  by  the 
ti  attorneys  of  the  plaintiffs.     When  settled  they  will  be  entered  as 

■c.  I  found  by  the  jury,  and  the  judgment  of  the  court  pronounced 

thereon.    M  parties  prefer,  there  need  be  no  verdict,  but  the  find- 
ings of  fact  and  conclusions  of  law  may  both  be  by  the  court. 

Ordered  accordingly. 


SECOl^D    DEPARTMENT. 
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Mahok  y.  Hall. 

Practice  —  appeal  from  judgment  by  default  after  cwitwer  etmek  mA  m 

frwoUme. 

Defendant  in  a  foreclosure  suit  pat  in  an  answer  which  was  stmck  out  as 
frivolous.  From  the  order  striking  it  out  defendant  appealed,  and  the  order 
was  affirmed,  and  judgment  taken  by  default  against  defendant.  From  this 
judgment  defendant  appealed.  Held,  that  the  order  striking  out  the  answer 
was  the  law  of  the  case  until  reversed  on  appeal,  and  the  correctness  of  that 
decision  could  not  be  questioned  by  the  general  term  in  an  appeal  from  the 
final  judgment. 

Appeals  by  William  A.  Miller  and  Qilbert  B.  Weeks,  from  a 
judgment  in  an  action  to  foreclose  a  mortgage.  The  action  was 
brought  in  Kings  county  by  George  Mahon  against  John  D.  Hall, 
and  numerous  other  defendants,  of  whom  Miller  was,  and  Weeks 
was  ]iot,  one.  Weeks  appeared  and  answered,  claiming  to  be  ths 
assignee  of  one  of  the  defendants,  a  corporation.  The  only  neoes- 
sary  further  facts  appear  in  the  opinion. 

« 

F.  W.  Earl,  for  appellant  Miller. 

John  H.  Loekwood,  for  appellant  Weeks. 

0*  H.  Steams  and  H.  C.  Place^  for  respondent. 

Talgott,  J.  The  defendant  MiUer  and  one  Weeks  appeal 
from  the  judgment,  which  is  the  ordinary  judgment  in  a  fore- 
closure case,  and  was  taken  against  the  appellants  by  default 
Weeks,  it  seems,  was  not  made  a  party  to  the  suit  at  all ;  but  he 
assumed  to  put  in  an  answer  setting  up  the  defense  of  usury. 


SEPTEMBEB  TERM,  1874.  2Si 

— *■  -  .    .  _  .   _  J 

People  ex  rel.  Creegan  v.  Datcher. 


A  similar  answer  was  put  in  by  Miller.  Each  of  the  answers  was, 
on  motion,  struck  out  as  friyolous,  and  the  order  striking  them  out 
was  afiEirmed  by  the  general  term  of  this  department.  The  judg- 
ment was  taken  as  to  the  two  appellants  by  default  for  want  of 
answer.  They  now  appeal  from  the  judgment,  and  seek  to  draw 
in  question  the  decision  by  which  the  answers  were  held  to  be 
frivolous.     This  they  cannot  do. 

The  order  striking  out  the  answers  as  friyolous  constitutes  the 
law  of  the  case  until  reversed  on  appeal,  and  the  correctness  of  the 
decision  cannot  be  questioned  on  appeal  from  the  final  judgment  to 
the  general  term  of  this  court.  Whether  it  can  be  reached  in  the 
court  of  appeals  by  an  appeal  from  the  final  judgment  is  for  that 
court  to  determine.  The  decision  of  the  general  term  of  this  court 
on  the  validity  of  the  answers  was  pronounced  when  the  order  of 
the  special  term  striking  them  out  as  frivolous  was  affirmed. 

The  judgment  is  aflfirmed,  with  costs  of  the  appeaL 

Judgment  affirmed. 


Pbople  ex  rd.  Gbbeoak  v.  Dutcheb. 

km  —  OonitUuUan,  artieU  6,  ieetian  10  —  ittferiar  and  loeal 
eowrU  —  Statutory  corutntction — Law»  1878,  chapter  870. 

Bj  Laws  1878,  chapter  370,  it  is  provided,  that  there  shall  be  a  police  jostice  of 
the  village  of  Port  Jervis,  who  shall  be  appointed  by  the  board  of  trustees  of 
said  village,  and  "  shaU,  in  said  village,  possess  all  the  jurisdictioB,  powers 
and  anthoritj,  *  *  *  vested  in  *  *  *  Justices  of  the  peace  of  the  town 
o|  Deerpark,  *  *  *  and  he  shall  have  jurisdiction  to  hear  and  determine 
aU  cases  arising  under  the  charter,  by-laws,  or  ordinances  of  said  village." 
JBM  (following  Brandon  v.  Avery,  22  N.  T.  469),  (1)  that  the  office  was  inferior 
and  local  within  article  6,  section  19  of  the  State  Constitution,  and  the  legis- 
lature had  the  power  to  create  the  same  and  make  it  either  elective  or  ap- 
pointive, and  (3)  that  the  jurisdiction  of  the  officer  was  sufficiently  defined 
in  the  act  named. 

Gbbtiobabi  to  reyiew  a  judgment  against  the  relator,  Gormiok 
Creegan,  for  the  yiolation  of  a  Tillage  ordinance  of  the  Tillage  of 
Port  Jeryis,  rendered  by  Henry  Dutcher,  police  justice  of  said 
Tillage. 

By  section  2  of  chapter  370  of  the  Laws  of  1873,  which  is  entitled 
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^'  An  act  to  reyise  and  amend  an  act  entitled  '  An  act  to  mcorporatB 
the  Tillage  of  Port  Jerris/  passed  March  30,  1866,  and  all  acts 
relating  thereto,"  it  is  provided,  that  "  The  officers^  of  the  Tillage 
shall  consist  of  a  president  and  six  trustees,  a  treasurer,  three 
assessors,  a  collector,  a  clerk,  a  police  justice." 

By  section  3  it  is  provided,  that  ''  The  president  and  trustees, 
the  treasurer,  assessors  and  collector  shall  be  elected  by  ballot  in 
tiie  manner  hereinafter  specified.  All  the  other  officers  named  in  the 
preceding  section  shall  be  appointed  by  the  board  of  trustees,"  etc. 

By  section  40  it  is  provided,  that  ^'The  police  justice  shall,  in 
Bftid  village,  possess  all  the  jurisdiction,  powers  and  authority,  be 
subject  to  the  same  requirements,  duties  and  liabilities  within  said 
village  in  all  respecte  as  are  or  may  be  by  law  Tested  in  or  required 
of  tiie  justices  of  the  peace  in  the  town  of  Deerpark,  and  he  shall 
haTC  jurisdiction  to  hear  and  determine  all  cases  arising  under  die 
charter,  by-laws  or  ordinances  of  said  Tillage." 

An  action  was  brought  in  the  name  of  the  Tillage  before  said 
police  justice  against  the  relator,  for  the  Tiolation  of  an  ordinance 
of  the  Tillage,  against  immoderately  driTing  through  the  Tillage 
streets,  to  recoTer  the  penalty  proTided  by  such  ordinance.  The 
action  was  tried  and  judgment  was  rendered,  by  the  justice,  against 
relator  for  $15,  the  amount  of  the  penalty,  and  $5.30  costs.  Execu- 
tion was  issued  upon  such  judgment  and  the  amount  named 
collected,  and  the  relator  instituted  this  proceeding  to  reTiew  such 
judgment  and  the  proceedings  antecedent  thereto. 

Oeorge  A.  Clement y  Jr.^  for  relator. 

T.  J.  Lyon  and  L.  E.  Oarr^  for  respondent. 

BA.BKABD,  P.  J.  The  case  of  Brandon  t.  Avery,  22  N.  T.  469, 
is  a  conclusiTC  authority  in  faTor  of  the  power  of  the  legislature  to 
create  the  office  of  police  justice,  in  the  Tillage  of  Port  JerTis,  and 
that  his  jurisdiction  is  sufficiently  defined  in  the  act  creating  the 
office.  Laws  of  1873,  chap.  370,  §  40.  It  is  an  inferior  and  local 
court;  and  under  article  6,  section  19,  of  the  constitution,  he  could 
be  elected  or  appointed  at  such  times  and  in  such  manner  as  the 
legislature  should  direct.     Upon  the  merits  we  discover  no  error. 

The  act  creating  the  office  held  by  the  defendant,  gave  him  juria- 
diction  in  actions  arising  under  the  ordinances  of  the  village* 
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Power  is  giyen  by  the  charter  for  the  trostees  to  preyent  fast  driv- 
ing  in  the  Tillage. 

The  complaint  in  this  action  was  for  driving  immoderately 
through  the  streets  of  the  village,  in  violation  of  section  16  of  the 
ordinances  of  the  village,  passed  August  27,  1866^  by  which  an  ^ 
action  has  accrued  for  a  penalty  of  $15. 

The  ordinance  is  not  returned;  but  the  return  shows  that  it  was 
received  in  evidence,  and  was  not  disputed.  If  the  relator  seeks  to  ' 
reverse  the  judgment  for  any  defect  of  the  ordinance,  he  should 
have  procured  its  return.  Under  the  present  return  we  must 
assume  its  sufficiency.  The  evidence  as  to  the  driving  was  conflict- 
ing, but  under  the  rules  applicable  to  such  case,  an  appellate  court 
must  accept  the  finding  of  the  court  below. 

The  judgment  is  affirmed,  with  costs. 

^  Judgment  affirmed. 


WooDWABD  y.  BuGSBSB,  appellant 
BMdtMe  —  UtHmtmy'of  exp&rt — Sernees — when  brother  Uable  to  Hiter  for. 

The  testimony  of  a  physician,  who  was  familiar  with  the  disease  and  condition 
of  a  sick  person,  as  to  the  value  of  seryioes  in  nursing  such  person,  hM, 
admissible. 

Plaintiff,  at  the  request  of  her  brother,  who  was  not  a  member  of  her  family* 
took  him  into  her  house,  and  nursed  him  during  his  last  sickness.  The 
brother  spoke  about  paying  her  for  her  care  and  attention  by  will,  and 
named  a  sum  as  the  value  of  such  care,  etc.  HM,  that  plaintiff  was  entitled 
to  recover  for  her  services  in  nursing. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee 
upon  a  claim  against  an  estate,  referred  by  stipulation,  approved  by 
t.he  surrogate  of  Orange  county,  according  to  the  statute.  The 
claim  was  made  by  Julia  Woodward  against  Henry  Bugsbee,  admin- 
istrator of  Isaac  Bugsbee,  deceased,  for  board,  lodging  and  services, 
in  taking  care  of  the  deceased  during  his  last  illness.  The 
deceased,  who  was  a  brother  of  plaintiff,  about  the  1st  of  May^ 
1870,  came  to  the  house  of  plaintiff,  and  asked  to  stay  there  a  few 
days,  saying  he  was  very  sick.  Deceased  was  a  widower,  and  plain- 
VoL.  IV,  N.  T.  Rep.  —  60 
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tiff  a  married  woman,  liying  with  her  husband  and  family.  After 
consulting  with  her  husband,  plaintiff  agreed  to  allow  deceased  to 
remain.  The  sickness  of  deceased  proved  to  be  a  cancerous  eye 
and  a  carbuncle  on  his  back;  he  grew  rapidly  worse,  and  the  care 
of  him  was  yery  difficult  on  account  of  the  frequent  dressing 
his  sores  required,  and  the  offensive  smeU  of  the  discharges  there- 
from. The  brother  died  at  plaintiff 's  house  on  the  8th  of  June  fol- 
lowing his  arrival  there. 

During  his  sickness  he  spoke  on  several  occasions  in  warm  terms 
of  the  kindness  of  plaintiff  in  taking  him  in,  and  of  her  care  for 
him,  and  expressed  an  intention  to  leave  her  1500  by  will,  as  a  com- 
pensation for  her  kindness  and  services. 

Upon  the  hearing  before  the  referee  two  physicians  were  sworn 
and  examined  on  behalf  of  plaintiff,  as  to  the  value  of  plaintifiPs 
services,  Dr.  Everett  and  Dr.  Woodward.  Dr.  Everett  testified 
that  he  was  a  practicing  physician,  and  had  attended  deceased  in 
his  last  illness.  He  testified  as  to  the  nature  of  his  disease,  and  the 
character  of  the  care  and  attendance  required  and  performed  by 
plaintiff.  He  testified  that  the  carbuncle  was  very  large,  the 
largest  he  had  ever  seen,  and  that  the  case  was  a  very  aggravated 
one.  He  was  asked,  under  defendant's  objection,  as  to  the  com- 
parative value  of  services  in  the  care  of  such  a*case  as  that  of  the 
deceased  and  one  of  ordinary  carbuncle  or  one  of  small-pox,  and 
gave  testimony  upon  that  point.  He  also,  under  defendant's  objec- 
tion, testified  that  he  knew  of  no  standard  price  for  the  services  of 
a  nurse  in  such  diseases  as  that  of  deceased.  He  was  then  asked, 
''What  is  the  price  or  value  of  the  care  and  attention  of  tiie 
deceased,  by  plaintiff,  during  his  last  illness?"  This  question  was 
objected  to  on  the  grounds  that  it  was  irrelevant,  the  witness  was  not 
competent,  and  the  evidence  was  incompetent.  The  objectioD 
was  overruled,  and  the  defendant  excepted. 

The  referee  found  in  favor  of  plaintiff  for  t440  damages;  beddeB 
costs. 

Daniel  Finn,  for  appellant  The  services  being  rendered  by  a 
sister  for  a  brother,  the  law  regards  such  services  as  acts  of  gratui- 
tous kindness  and  affection,  and  plaintiff  cannot  recover  without 
proof  that  deceased  understood  he  was  to  compensate  her  therefor 
when  the  services  commenced.  2  Pars,  on  Oont.  46 ;  WiUiams  v. 
ffutchinson,  3  N.  Y.  312;   Dye  v.  Kerr,  15  Barb.  444;   JSM  v. 
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WaUer,  2  Bradf.  287;  Bowen  t.  Baweny  id.  336;  Bobinsan  y.  OusA^ 
man,  2  Den.  149;  Williams  y.  EiUchinsan,  3  N.  T.  312. 

James  iV.  Prank,  for  respondent. 

Babnabd,  p.  J.  We  think  the  question  permitted  by  the  referee 
to  be  put  to  Dr.  Eyerett  was  proper.  He  had  testified  that  he  waa 
a  physician;  he  had  fully  stated  the  diseases  of  the  plaintiff's  intes- 
tate, and  that  the  same  were  of  the  most  aggrayated  description,  so 
much  so,  as  to  be  the  subject  of  no  standard  price;  in  other  words, 
he  had  testified  that  the  deceased  was  so  afflicted,  and  his  disease 
was  so  Ipathsome,  as  to  be  entirely  exceptional. 

The  case  must  haye  been  left  to  the  referee  to  determine  on  proof 
of  facts,  or  the  yalue  of  the  services  claimed  must  haye  been  proyen. 
A  referee,  ordinarily,  would  haye  no  especial  knowledge  of  the  yalue 
of  such  seryices;  and  to  preyent  the  failure  of  justice,  it  was  neces- 
sary that  the  yalue  should  be  proyen;  and  where  there  is  no  market 
yalue,  there  can  no  better  proof  be  giyen  of  the  real  yalue,  than  the 
opinion  of  the  physician  who  knows  the  services  and  the  nature  of 
the  sickness,  and  who  knows  the  yalue  of  attendance  upon  the  sick. 

As  to  the  objection  that  the  services  cannot  be  recoyered  for  with- 
out an  express  promise,  having  been  performed  by  a  sister  to  her 
brother,  we  think  that  principle  not  applicable  to  this  case.  The 
deceased  was  not  a  member  of  plaintiff's  family;  he  came  to  her 
house  sick,  and  asked  to  be  taken  care  of  for  a  few  days;  he  spoke 
of  the  plaintiff's  care  and  attention  in  the  warmest  terms,  and  spoke 
of  paying  her  for  the  same  by  will,  and  even  named  the  sum  of  $500 
as  the  measure  of  yalue  thereof.  The  referee  was  justified  in  fina 
ing  a  promise,  and  the  judgment  should  be  afiirmed,  with  costs. 

Judpnent  affirmed 
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Stebstfei^  y.  Glabk,  appellant. 

Damaget — fneeuure  of,  upon  oontr<tet   to  deiioer  artielet  not  purehaoaUe  m 

market. 

Defendant,  a  contractor  for  the  removal  of  dead  animals  from  the  dtj  of 
Brooklyn,  agreed  to  deliver,  at  a  specified  price,  to  plaintiff,  who  had  fkcilities 
for  manafactaring  marketable  articles  therefrom,  all  the  carcasses  plaintiff 
should  collect  in  Brooklyn  for  a  year.  Upon  an  action  for  a  breach  by  defend- 
ant of  this  agreement,  ?iM,  that  the  amount  of  profits  plaintiff  would  have 
made,  with  his  facilities,  upon  the  animals  defendant  had  gathered  during 
the  time  he  failed  to  deliver  to  plaintiff,  was  a  proper  measure  of  damages 
in  such  a  case. 

Appbax  from  a  judgment  in  fayor  of  plaintiff  entered  upon  the 
verdict  of  a  jury.  The  action  was  brought  in  Kings  county  by 
Simon  Stemf els  against  Edward  Clark  to  recoyer  for  a  breach  of  a 
contract  for  the  sale  and  delivery  of  dead  animalH.  The  facts 
appear  sufficiently  in  the  opinion. 

Daihy  A  Perry,  for  appellant 
/.  L*  Overfidd,  for  respondent. 

TAJ1GOTT9  J.  The  defendant  was  a  contractor  for  the  removal  of 
dead  animals  from  the  city  of  Brooklyn  and  contracted  with  the 
plaintiff  to  sell  and  deliver  to  the  latter  at  Barren  Island  the  car- 
casses of  all  the  animals  which  he. (the  defendant)  should  collect  in 
the  city  of  Brooklyn  for  the  period  of  one  year,  at  certain  prices  in 
the  contract  specified,  and  to  be  delivered  as  '^  rapidly  as  may  be, 
or  the  health  laws  may  require.''  The  plaintiff  had  a  factory  and 
machinery  at  Barren  Island,  where,  by  means  of  certain  processes, 
he  manufactured  various  portions  of  these  carcasses  into  valuable 
and  marketable  commodities.  The  action  is  brought  for  a  breach 
of  the  contract  in  question  in  neglecting  and  refusing  to  deliver  the 
carcasses. 

The  only  exception  of  any  importance  to  which  our  attention  is 
called  is  to  the  charge  of  the  judge  as  to  the  measure  of  damages, 
by  which  he  instructed  the  jury  in  substance  that  they  might  take 
into  consideration,  for  the  purpose  of  measuring  the  damages,  liie 
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amount  of  net  profits  which  the  evidence  showed  the  plaintiff  would 
have  made  by  His  process  with  his  machinery  on  the  number  of  ani- 
mals which  the  defendant  had  gathered,  and  which,  under  the  con- 
tract, he  had  agreed  to  deliver,  but  had  refused  to  do  so*  We  think 
this  charge  was  correct,  and  afforded  the  only  mode  of  ascertaining 
the  damages  which  is  disclosed  by  the  case. 

It  is  true  that  the  general,  but  not  universal,  measure  of  damages 
for  a  breach  of  a  contract  for  the  sale  of  personal  property,  by  the 
non-delivery  of  the  property,  is  the  cost  at  which  the  vendee  might 
have  supplied  himself  with  similar  articles  in  the  market  at  the 
time  of  the  breach.  But  that  rule  only  applies  when  the  article 
sold  can  be  procured  in  the  market  and  has  a  market  price.  A 
vendee  who  is  entitled  to  recover  for  the  non-delivery  of  articles 
sold  is  entitled  to  a  full  and  fair  indemnity  for  the  loss  to  which 
he  has  been  subjected  by  the  breach  of  contract  Where  the  article 
purchased  can  be  procured  by  the  purchaser  in  the  market,  the 
difference  between  the  contract  price  and  the  market  price  is  gen- 
erally assumed  to  be,  and  is  ordinarily  in  ftict,  the  full  indemnity 
which  the  law  requires.  But  if  the  article  purchased  cannot  otherwise 
be  procured  and  has  no  market  price,  or  cannot  be  supplied  without 
great  delay,  then,  in  order  to  ascertain  what  amount  will  constitute 
a  full  indemnity  to  the  purchaser,  resort  must  be  had  to  other  ele- 
ments of  the  contract.  In  this  case  it  could  not  reasonably  be 
claimed  that  the  articles  purchased  could  have  been  procured  by 
the  vendee  in  the  market,  or  from  other  sources  than  that  provided 
by  the  contract,  consequently  an  investigation  as  to  the  use  to 
which  the  vendee  proposed  to  put,  and  w.as  prepared  to  put,  the 
articles  purchased,  together  with  the  net  results  of  that  use,  must 
be  resorted  to  in  order  to  ascertain  the  amount  of  loss  which  the 
breach  of  the  contract  would,  naturally,  and  by  reason  of  the  facts 
supposed  to  be  in  contemplation  of  the  parties  at  the  time  of  the 
contract,  inflict  upon  the  vendee.  The  nile  stated  in  Oriffin  v. 
Colver,  16  N.  Y.  489,  which  is  as  follows  :  "  The  general  rule  is,  that 
the  party  injured  by  a  breach  of  conti^act  is  entitled  to  recover  all  his^ 
damages,  including  gains  prevented  as  well  as  losses  sustained,  pro- 
vided they  are  certain,  and  such  as  might  naturally  be  expected  to 
follow  the  breach,""  justifies  the  instruction  in  this  case,  and  the 

judgment  must  be  affirmed. 

Judgment  affirmed. 
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Peoplb  ex  rel  Nelson  y.  Jeffebds,  appellant. 

ERgTmays — ministerial  act$  of  eommieeionen — Mandamue, 

All  the  proceedings  for  tlie  laying  oat  of  a  highway  were  duly  had  and  tak^i, 
according  to  law,  except  the  making  and  signing  of  the  written  order  and 
filing  the  same  in  the  town  clerk's  ofBoe.  ffdd,  that  these  acts  were  minis- 
terial, and  their  performance  by  the  commissioners  of  highways  ooold  he 
enforced  by  mandamus. 

Appeal  from  a  judgment  of  the  special  term  awarding  a  peremp- 
tory mandamus^  commanding  the  defendants  to  make,  sign  and 
file,  in  the  town  clerk's  ofi&ce^  an  order  laying  out  a  certain  high- 
way in  their  town,  and  to  proceed  with  all  diligence  to  cause  the 
relator's  damages  to  be  assessed,  and  the  highway  to  be  opened  and 
worked.  The  proceeding  was  instituted  in  Putnam  county,  on 
behalf  of  Joshua  Nelson  against  Wallace  Jeflerds  and  two  others, 
commissioners  of  highways  of  the  town  of  Phillipstown  in  said 
county.     All  the  material  facts  appear  sufficiently  in  the  opinion. 

K  Cooke,  for  appellants,  cited  Marble  v.  Whitney,  28  N.  Y.  297; 
People  V.  Jlynds,  30  id.  470 ;  People  v.  Williams,  36  id.  441 ;  Steuh 
art  V.  Wallis,  30  Barb.  344 ;  Doughty  v.  Brill,  3  Keyes,  612 ; 
Spicer  t.  Slade,  9  Johns.  359 ;  People  y.  Supervisors  of  Dutchess, 
1  Hill,  50. 

E.  Wells,  for  respondent. 

Talgott,  J.  The  judgment  in  this  case  awards  a  peremptory 
mandamus  to  the  commissioners  of  highways  of  Phillipstown, 
commanding  them  to  make,  sign  and  file  in  the  town  clerk's  office 
an  order  laying  out  the  highway  in  question,  and  to  have  the  rela- 
tor's damages  assessed,  and  to  cause  the  highway  to  be  opened  and 
worked  according  to  law.  According  to  the  findings  of  the  judge 
who  tried  the  cause,  all  the  proceedings  for  the  laying  out  of  the 
highway  in  question  were  duly  had,  and  taken  according  to  law, 
except  the  making  and  signing  of  the  written  order,  and  filing  the 
same  in  the  town  clerk's  office;  but  that  the  making  out,  signing 
and  filing  of  the  written  order  was  omitted  by  the  commissioners 
through  neglect  or  ignorance.     After  the  determination  of  the 
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commissioners  to  lay  out  the  highway,  no  appeal  having  been 
taken  therefrom,  they  applied  to  the  county  court  for  an  order 
appointing  commissioners  to  assess  the  damages  occasioned  by  the 
laying  out  of  said  highway.  Such  commissioners  were  duly 
appointed,  and  proceeded  in  the  discharge  of  their  duty;  but,  for 
some  reason  not  explained,  either  in  the  case  or  in  the  findings, 
they  proceeded  to  assess  the  damages  of  John  Travis  alone,  and 
omitted  to  assess  those  of  relator,  a  portion  of  whose  land  was  also 
taken,  and  who  was  entitled  to  have  his  damages  for  such  taking 
assessed,  and  paid  to  him  according  to  law.  The  defense  of  the 
•commissioners,  to  the  application  for  the  mandamus,  is  negatived 
by  the  findings  as  to  all  questions  of  fact,  except  as  to  the  omission 
to  make,  sign  and  file  the  order  or  certificate  of  their  decision  to 
lay  out  the  highway,  and,  on  their  omission  to  do  this,  they  seem 
to  base  their  claim  to  resist  the  attempt  of  the  relator  to  obtain  an 
appraisement  of  his  damages.  The  determination  to  lay  out  the 
road  was  a  judicial  act.  The  making  of  the  necessary  record  of 
that  determination,  when  arrived  at,  was  ministerial,  and  as  to 
such  acts,  the  specific  thing  to  be  done  may  be  directed  by  manda- 
mus. Woolsey  v.  Tompkins,  23  Wend.  324 ;  Carpenter  v.  County 
Commissioners  of  Bristol,  21  Pick.  259;  People  v.  Jtcdges  of  Dutchess 
C,  P.,  20  Wend.  658.  We  think  the  peremptory  mandamus  was 
properly  issued  in  this  case,  and  the  judgment  appealed  from  must 
be  affirmed,  with  costs. 

Judgment  affirmed. 


BiDEB,  appellant,  v.  Stbykeb. 

Smin&nt  domain — acquirxTig  lands  for  streets — tchen  title  to  lands  taken  vests 
in  public — Oonstitutiondl  law — validity  cf  chapter  679,  Laws  1871. 

The  oonstitationality  of  chapter  579,  Laws  1871,  entitled  "An  act  to  lay  out," 
etc.  Ocean  avenue,  in  the  county  of  Kings,  doubted  on  the  grounds,  (1)  that 
no  compensation  is  provided  for  the  owner  of  an  estate  less  than  a  freehold 
in  lands  taken,  and  (2)  that  the  assessments  for  compensation  for  lands  taken 
for  an  avenue  one  hundred  feet  wide  through  agiicultural  lands,  expenses  of 
commissioners,  etc.,  and  for  the  cost  of  construction  are  limited  are  lands  lymg 
within  one  hundred  feet  on  each  side  of  such  avenue. 

The  act  in  question  does  not  provide  when  the  title  of  lands  taken  for  the  ave* 
nne  shall  vest  in  the  public,  but  directs  that  the  oommissionens  shall  lay  out 
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Buch  ATenae,  which  ahall  form  a  part  of  their  general  plan  of  streets,  and  be 
laid  down  and  designated  on  the  map  thereof  to  be  filed  by  them.  In  an 
action  by  one  claiming  to  be  entitled,  under  a  contract  with  the  commis> 
sioners  for  opening  such  avenue,  to  the  trees  growing  within  its  bounds, 
against  the  former  owner  of  the  fee  for  cutting  such  trees,  it  appeared  that 
before  the  trees  were  cut  the  commissioners  had  adopted  the  line  of  the  ave- 
nue and  directed  the  preparation  of  the  final  assessment,  but  it  was  not 
shown  that  the  action  of  the  commissioners  was  promulgated  or  published 
or  that  the  map  required  by  law  had  been  filed.  Hdd,  that  the  appropria- 
tion of  the  land  was  not  shown  to  be  complete,  or  the  title  of  defendant  to 
have  been  divested,  and  a  nonsuit  was  proper. 

Appeal  from  an  order  denying  a  motion  to  set  aside  a  nonsuit 
and  for  a  new  triaL  The  action  was  brought  in  Kings  coanty  by 
John  J.  Rider  and  Ezra  W.  Conklin  against  Cornelias  S.  Stryker 
to  recover  the  yalue  of  certain  timber  cut  down  upon  and  carried 
away  from  lands  belonging  to  defendant^  which  it  was  claimed  had, 
at  the  time^  been  taken  for  a  public  avenue.  The  material  facts 
sufficiently  appear  in  the  opinion. 

Benjamin  O.  Hitchings,  for  appellant,  cited,  as  to  when  defend- 
ant's title  was  divested  and  as  to  the  validity  of  chapter  579,  Iaws 
1871,  Bloodgood  v.  M.  <6  H.  R.  R.  Co.,  14  Wend.  51 ;  S.  C,  18 
id.  9, 17,  35;  Rezford  v.  KnigfU,  11  N.  Y.  308;  Smith  v.  Jffelmery  7 
Barb.  416;  Baker  v.  Johneon,  2  Hill,  342;  People  v.  Haydm,  6  id. 
369;  People  v.  Supervisors  of  WestcJiester,  4  Barb.  64;  People  v. 
Common  Council  of  Brooklyn,  22  id.  404;  Boyfield  v.  Porier,  13 
East,  200;  Reynolds  v.  City  of  Brooklyn,  49  Barb.  136;  Case  v. 
Tliompson,  6  Wend.  634;  Coles  v.  Trustees  of  Williamsburgh,  10  id. 
659,*  666;  Wheelock  v.  Young,  4  id.  667;  Lyon  v.  Jerome,  15  id. 
569;  Rogers  v.  Bradshato,  20  Johns.  735;  Jerome  v.  Ross,  7  Johns. 
Ch.  316;  Bennett  v.  Boyle,  40  Barb.  561;  Mannice  v.  Mayor  of  N, 
Y.,  8  N.  Y.  120;  Wetmore  v.  Campbell,  2  Sandf.  341 ;  Matter  of 
Wash.  Park,  15  Abb.  N.  S.  148. 

W.  J.  Sayers  and  2>.  P.  Barnard,  for  respondent 

Talcott,  J.  The  plaintiffs  are  the  contractors  for  the  construc- 
tion of  Ocean  avenue,  under  a  contract  with  the  commissioners,  for 
the  construction  of  that  highway,  who  were  appointed  for  that 
purpose  by  an  act  of  the  legislature,  passed  April  19,  1871.  Laws 
of  1871,  chap.  579.  The  action  is  brought  against  the  defend- 
ant to  recover  damages  for  his  cutting  down  and  converting  to  his 
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own  use  certain  wood  and,  timber  upon  a  parcel  of  land  which,  is 
embraced  within  the  bounds  of  that  ayenue;  and  which  parcel  of 
land  was  owned  by  the  defendant  in  fee  simple  until  such  time  as 
it  was  duly  taken  and  appropriated  for  the  purposes  of  the  avenue. 
The  act  in  question  provided,  (section  2)  that,  "  when  there  shall 
be  any  building  or  part  of  a  building,  trees,  timber,  fences,  or  other 
obstructions  on  the  route  of  the  road,  the  commissioners  for  making 
the  road  may,  if  practicable,  before  the  commissioners  of  estimate 
and  assessment  shall  have  made  their  awards  and  assessments  in 
relation 'thereto,  contract  with  the  owner  or  owners  thereof  for  the 
removal  thereof  put  of  the  line  of  said  avenue.  And  in  such  case, 
the  agreement  for  such  removal,  or  a  duplicate  thereof,  duly  exe- 
cuted, shall  be  delivered  to  the  commissioners  of  estimate  and 
assessment,  who  shall  award  to  the  owner  or  owners  the  sum  agreed 
upon  for  such  removal,  if  any,  and  also  compensation  for  the  land 
taken,  estimated  as  if  no  such  building,  trees,  timber,  fences,  or 
other  thing  so  contracted  to  be  removed,  were  upon  the  same,  and 
shall  assess  the  sums  so  awarded  upon  lands  benefited  as  in  other 
cases.  But  in  case  there  shall  be  such  buildings,  or  parts  of  build- 
ings, trees,  timber,  fences,  or  other  obstructions  upon  the  route  of 
said  avenue,  and  no  agreement  shall  have  been  made  with  the 
owners  for  the  removal  thereof,  the  commissioners  of  estimate  and 
assessment  shall  award  to  the  owners  the  value  thereof,  in  addition 
to  or  as  part  of  the  value  of  the  land  upon  which  the  same  are 
situated;  and  the  same*8hall  thereupon  be  subject  to  the  disposal  of 
the  commissioners,  for  making  the  road  for  the  purpose  of  removal 
or  sale,  as  hereinafter  provided." 

On  the  28th  day  of  November,  1871,  the  plaintiffs  entered  inix)  a 
contract  with  the  commissioners  for  construction,  for  the  construe- 
tion  of  Ocean  avenue,  in  a  certain  manner  and  according  to  cer- 
tain specifications  thereto  attached.  By  one  of  the  specifications  it 
was  provided,  '^  the  timber  and  cord-wood  within  the  limits  of  the 
road  to  belong  to  the  contractor." 

The  plaintiffs  also  introduced  in  evidence  an  assignment  executed 
to  them  by  the  commissioners  for  construction,  whereby  the  latter 
undertook  on  the  4th  of  March,  1872,  to  assign  and  set  over  to  the 
plaintiffs  all  the  claims  which  the  said  commissioners  as  such 
**  have  or  may  have  against  the  defendant "  for  cutting  down  and 
carrying  off  wood,  and  leaving  stumps  in  the  ground  within  the 
limits  of  Ocean  avenue. 
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The  action  appears  to  have  been  brought  to  recover  of  the  defend- 
ant the  yalue  of  the  wood  cut  by  him  on  the  premises  in  question, 
and  also  the  difference  in  the  expense  of  grubbing  out  and  removing 
the  roots  of  the  trees,  which  the  evidence  tended  to  show  was 
much  greater  when  the  trees  were  cut  down  and  the  stumps  left 
than  it  would  have  been  when  the  trees  were  standings  and  could 
be  used  as  levers  to  tear  out  the  roots. 

The  plaintiffs  gave  evidence  tending  to  show  that  prior  to  enter- 
ing inU)  the  contract  for  the  construction  of  the  avenue,  they  went 
over  the  land  with  a  view  to  make  an  estimate  of  the  probable 
expense  to  them  of  constructing  the  avenue,  according  to  the  speci- 
fications, and  that  the  trees  were  then  standing  on  the  premises  in 
question,  and  that  their  estimate  was  in  some  measure  based  upon 
that  fact. 

There  may  be  serious  doubts  in  reference  to  the  constitutionaliiy 
of  the  act  of  1871,  providing  for  the  construction  of  this  avenue. 
It  is  an  act  by  which  the  legislature  has  undertaken  to  take  private 
properly  for  public  purposes.  Such  an  act,  to  be  valid  under  the 
*  constitution,  must,  on  the  face  of  it,  provide  for  just  compensation 
to  the  party  whose  land  is  taken.  This  must  be  a  real,  substantial 
and  sufficient  provision,  and  not  merely  formal  and  colorable.  In 
the  language  of  Senator  Masoi^ ,  in  the  leading  case  of  Bloodgo(d  v. 
Mohawk  Hudson  B.  B.  Co.,  18  Wend.  9,  ''the  making  of  this 
compensation  must  be  as  absolutely  certain  as  that  the  property 
is  taken.  It  must  not  be  dependent  upon  any  hazard,  casualty,  or 
contingency  whatever."  In  the  same  case  the  chancellor  lays  down 
the  rule  as  follows:  ''  I  hold  that  before  the  legislature  can  author- 
ize the  agents  of  the  State,  or  others,  to  enter  upon  and  occupy  or 
destroy  or  materially  injure  the  private  properly  of  an  individual, 
except  in  case  of  actual  necessity,  which  will  not  admit  of  any 
delay,  an  adequate  and  certain  remedy  must  be  provided,  whereby 
the  owner  of  such  property  may  compel  the  paymeut  of  his  damages 
or  compensation,  and  that  he  is  not  bound  to  trust  to  the  justios 
of  the  government  to  make  provisions  for  such  compensation  by 
future  legislation.  *  *  *  The  compensation  must  be  either  ascer- 
tained and  paid  to  him  before  his  property  is  thus  appropriated,  or  an 
appropriate  remedy  must  be  provided,  and  upon  an  adequate  fund." 

The  only  provision  for  compensation  to  citizens  whose  property 
is  taken  under  the  act  in  question,  is  the  provision  contained  ^n  this 
second  section  of  the  act  which  authorized  buj  freeholder,  whose 
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land  may  be  taken  to  apply  to  the  special  term  of  the  supreme 
court  in  Kings  county,  for  the  appointment  of  commissioners  of 
estimate  and  assessment,  to  estimate  the  compensation  to  be  awarded 
for  lands  taken,  and  assess  the  same  upon  lands  benefited  thereby, 
without  stopping  to  consider  the  effect  of  the  circumstance  that 
the  remedy  is  given  by  the  statute  only  to  freeholders,  and  that  no 
provision  is  made  whereby  the  owner  of  any  lesser  estate  may  com- 
pel such  estimate  and  assessment.  Since  we  understand  from  the 
case  that  the  defendant  is  a  freeholder  as  to  the  premises  in  ques- 
tion, we  refer  to  another  circumstance  which  seems  to  render  it 
very  doubtful  whether  the  provision  in  question  is  sufficient  under 
the  constitution  as  interpreted  by  the  court  of  last  resort. 

By  the  same  second  section  of  the  act  the  assessment  for  com- 
pensation of  lands  taken,  and  the  expenses  of  the  commissioners 
of  estimate  and  assessment,  together  with  counsel  fees  to  the 
amount  of  $250,  is  confined  to  land  lying  within  one  hundred 
feet  of  each  side  of  the  proposed  avenue  which  is  to  be  itself 
one  hundred  feet  in  width,  which  one  hundred  feet  on  each 
side  of  the  avenue  is  also  subject  to  the  further  assessment  to 
be  made  by  the  commissioners  of  construction  for  the  further 
expense  of  constructing  the  avenue.  So  that  the  only  provision 
for  compensation  offered  by  the  act  is  a  resort  to  the  land  lying 
within  one  hundred^  feet  of  each  side  of  the  avenue,  which  same 
land  is  also  to  bear  the  entire  expense  of  constructing  the  avenue. 
It  may  well  be  doubted  whether  this  provision  for  an  assessment, 
limited  as  it  is,  and  upon  mere  agricultural  and  rural  lands,  affords 
that  certain  remedy,  beyond  hazard  and  contingency,  and  upon  an 
adequate  fund  which  a  bona  fide  compliance  with  the  provisions  of 
the  constitution  demand. 

But  without  further  discussing  the  constitutionality  of  the 
act  under  which  it  is  claimed  the  defendant's  property  has  been 
taken,  we  will  proceed  to  consider  the  general  ground  on  which 
the  plaintiffs  were  nonsuited  at  the  circuit.  That  was  upon  the 
objection  of  the  defendant  '^that  it  had  not  been  shown  that 
the  land  had  been  taken  at  the  time  of  the  cutting  of  the 
wood."  This  was  sustained  by  the  judge  for  a  variety  of  reasons 
as  stated  by  him,  which  it  is  not  necessary  to  consider  in  detail, 
as  we  are  of  the  opinion  that  the  objection  was  well  founded.  The 
act  itself  does  not  specifically  fix  any  time  when  the  act  of  appro- 
priation shall  be  deemed  compjete,  or  any  moment  when  the  title 
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shall  be  deemed  to  have  passed  from  the  former  owner  and  vested 
in  the  public.  The  precise  time  when  the  wood  was  cut  does  not 
appear^  bnt  it  does  appear  that  it  was  before  the  time  when  the 
plaintiJSs  entered  into  the  contract  for  the  construction  of  the 
avenue.  The  defendant  had  sold  the  wood  standing,  as  we  infer, 
to  other  parties  in  September,  1871,  the  wood  to  be  cut  and  removed 
by  the  purchaser.  And  the  question  is  whether  the  sale  in  Sep- 
tember passed  the  title,  because  if  the  sale  and  the  consequent 
license  to  enter  and  cut  at  that  time  were  acts  which  the  defendant 
was  competent  to  make  and  grant,  we  do  not  see  how  he  can  be 
liable  in  this  action.  The  first  section  of  the  act  provides  that 
''the  commissioners  for  laying  out  and  mapping  the  towns  of  Kings 
county,"  shall  lay  out  the  proposed  Ocean  avenue,  in  conformity 
with  their  general  plan  of  streets  and  roads  to  be  laid  out  in  the 
execution  of  their  general  duties,  and  the  said  avenue  shall  form  a 
part  of  said  plan,  and  be  laid  down  and  designated  on  the  maps 
thereof  to  be  filed  by  them.  The  plaintiffs  offered  no  evidence  of 
any  such  map.  They  did  prove  by  the  minutes  of  the  proceedings 
of  the  said  commissioners  that  in  June,  1871,  the  commissioneis 
adopted  the  base  line  of  the  proposed  avenue,  and  directed  the 
superintendent ''  to  prepare  the  final  assessment  in  accordanoe  with 
the  same.''  There  was  no  evidence  that  these  proceedings  of  the 
commissioners  were  ever  promulgated,  and  there  is  nothing  in  the 
law  creating  the  commission,  or  in  the  act  in  question  whereby  the 
resolution  in  question  is  made  definite  and  irrevocable,  or  providing 
that  any  publicity  shall .  be  given  to  the  same.  And  we  do  not  see 
why  the  commissioners  might  not,  at  any  time  before  the  filing  of 
the  map,  rescind  the  resolution  or  modify  it,  so  as  to  change  the 
line  and  thus  leave  out,  of  the  limits  of  the  proposed  avenue, 
premises  which  would  be  embraced  within  it  according  to  the  terms 
of  the  resolution  adopted  in  June.  See  Commissioners  of  Wash- 
ington  Park  v.  Barnes,  Court  of  Appeals,  1874  (Albany  Argus, 
April  1, 1874).  We  are  of  the  opinion  that  until  the  map  showing 
what  land  is  taken  and  appropriated  by  the  commissioners,  who 
are  empowered  to*  lay  out  Ocean  avenue,  has  been  duly  published 
and  become  binding  upon  the  owners  of  property  and  upon  the 
public  by  the  filing  of  the  map  showing  such  appropriation  accord- 
ing to  law,  the  act  of  appropriation  is  incomplete  and  the  title  of 
the  private  owner  has  not  been  divested. 
The  reference  in  the  act  of  1871  to  the  map  and  filing  is  quite 
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brief,  but  that  act  must  be  read  in  connection  with  the  act  by 
which  ^his  commission  was  created,  and  its  powers  conferred  and 
dnties  enjoined,  as  by  the  very  terms  of  the  act  of  1871.  Those 
farmer  acts  are  referred  to  for  that  purpose.  The  act  of  1869,  by 
which  this  commission  was  created,  and  of  1870,  by  which  the 
former  act  was  amended,  are  yery  explicit  in  regard  to  the  maps  to 
be  published  by  the  commissioners,  and  provide  that  they  shall  have 
a  map  made,  showing  the  streets  and  roads  to  be  laid  out  by  them, 
filed  in  the  office  of  the  clerk  of  Kings  county;  and  those  acts 
clearly  indicate  that  the  title  to  the  property  taken  shall  pass,  and 
the  appropriation  of  property  taken  be  deemed  complete  only  upon 
the  filing  of  the  map  according  to  law.  The  act  of  1869  (chap.  670, 
§  5)  provides  that  if  any  buildings  shall  be  erected  on  the  line  of 
any  avenue  or  street,  after  the  filing  of  the  map,  no  compensation 
shall  be  paid  to  the  owner  thereof,  and  the  act  of  1870  (chap.  609, 
§  3)  contains  substantially  the  same  provision,  thus  showing  that 
the  legislature  intended  that,  until  the  filing  of  the  map  as  thereby 
provided,  the  property  should  remain  in  the  private  owner,  to  be 
altered  and  improved  as  he  should  see  fit,  and  that  compensation 
was  to  be  made  for  all  improvements  down  to  the  time  of  filing  the 
map,  which  was  the  only  notice  of  the  appropriation  of  the  prop- 
erty to  public  use.  We  think  it  clear  that  a  fair  construction  of 
the  act  of  1871,  which  directs  the  laying  out  of  Ocean  avenue,  in 
substance,  incorporates  the  same  provisions  as  to  the  acts  which 
shall  be  held  as  a  definite  and  final  appropriation  of  land  taken  for 
such  purpose,  so  as  to  bind  the  owner.  We  think,  therefore,  that 
before  it  was  shown  that  the  land  and  property  of  the  defendant  waa 
taken  and  appropriated,  so  as  to  bind  him,  it  should  have  been 
shown  that  the  land  in  question  was  embraced  in  Ocean  avenue,  as 
laid  down  on  the  map  filed  by  the  commissioners.  No  such  map 
was  offered  to  be  proved,  either  filed  or  made,  and,  assuming  the 
map  mentioned  in  the  resolution  to  be  the  map  referred  to  in  the 
statute,  no  such  map  was  proved. 

This  conclusion  renders  it  unnecessary  to  consider  other  questions 
involved  in  the  case,  or  to  determine  whether  if  a  regular  and  final 
appropriation  according  to  law  of  the  defendant's  land  has  been 
shown,  an  action  for  the  cutting  of  the  timber  would  have  accrued 
to  the  commissioners  of  construction;  and,  if  so,  whether  they 
were  authorized  by  law  to  assign  such  cause  of  action. 

The  order  denying  a  new  trial  is  affirmed.  Order  affirmed. 
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Platt,  appellant^  y.  Fobty-begokd  Stbbet  akd  OBAin)  Strbsx 

Febbt  Railboad  Company. 

Negligence — paseenger  an  street  car — carUrQnUory  negUgencs 

Plaintiff,  a  paeaenger  on  defendant's  street  railway  car,  after  the  same  liad 
stopped,  left  it  by  the  front  platform,  and,  when  six  or  eight  feet  from  the 
car  in  the  street,  was  thrown  down  and  injored  by  the  car  horses,  which  had 
been  detached  from  the  car,  after  plaintiff  had  left,  and  were  taming  roond. 
Held,  that  when  plaintiff  was  injnred  she  was  no  longer  a  paasenger  on 
defendant's  car,  and  the  fact  that  she  had  left  such  car  by  the  front  platform 
in  violation  of  a  regulation  of  defendant's  road,  known  to  her,  did  not  make 
her  guilty  of  contributory  negligence. 

Appeal  from  a  judgment  in  favor  of  defendant,  entered  upon 
the  report  of  a  referee.  The  action  was  brought  in  Elings  county 
by  Bachel  A.  Pratt  against  The  Forty-second  Street  and  Grand 
Street  Ferry  Sailroad  Company,  a  corporation  operating  a  street 
railroad  in  the  city  of  New  York,  to  recover  for  injuries  caused  by 
the  negligence  of  defendant's  servants.  The  circumstances  under 
which  such  injuries  were  received  were  these  :  On  the  15th  day  of 
August,  1871,  in  the  afternoon,  the  plaintiff  and  her  husband  took 
the  defendant's  car  at  the  comer  of  Eighth  avenue  and  Thirty- 
fourth  street.  New  York,  and  arrived  at  the  foot  of  Grand  street, 
East  river,  on  their  way  to  Williamsburgh,  between  half-past  seven 
and  eight  o'clock,  riding  a  distance  of  between  three  and  four  miles. 
When  the  car  stopped  it  was  so  near  a  cross-walk,  which  extends 
from  the  southerly  side  to  the  northerly  side  of  Grand  street,  that 
the  horses'  heads  reached  over  it.  At  the  stopping  place  the  car 
was  about  twelve  feet  from  the  northerly  sidewalk  of  Grand  street 
The  defendant,  at  the  foot  of  Grand  street,  had  two  railroad  tracks, 
and  the  car  on  which  plaintiff  rode  stood  on  the  southerly  track, 
that  is,  on  the  one  furthest  from  the  northerly  sidewalk.  Southerly 
of  the  defendant's  tracks  were  several  other  tracks,  belonging  to 
other  railroads  then  in  operation.  In  conspicuous  places  in  the 
defendant's  car,  on  which  the  plaintiff  and  her  husband  rode  this 
time,  were  posted  tin  signs  on  which  notices  to  passengers  were 
painted  in  large  and  legible  characters,  among  which  notices  were 
the  following:  '^All  persons  are  forbidden  getting  on  or  off  the 
front  platform."  It  had  always  been  the  custom  of  the  defendant 
to  keep  such  notices  conspicuously  posted  in  all  its  cars. 
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The  horses  of  the  defendant,  attached  to  the  cars  on  which 
plai^ti£[  rode,  wore  the  usual  hells.  The  plaintiff  had  frequently 
ridden  on  the  defendant's  car  before  this  time.  When  the  car 
stopped  at  the  foot  of  Qrand  street  the  plaintiff  and  her  husband 
got  off  by  the  front  platform;  that  is,  the  one  nearest  the  cross- 
walk, and  proceeded  in  a  diagonal  course  for  the  point  of  intersec- 
tion of  the  cross-walk  and  the  northerly  sidewalk.  When  they 
started  from  the  car  the  horses  were  yet  attached  to  the  front  of  it; 
but  when  they  were  about  six  or  eight  feet  from  it  one  of  the 
defendant's  horses,  in  turning  round  on  his  way  to  the  other  end 
of  the  car,  struck  the  plaintiff  on  her  shoulder.  She  fell  or  wajs 
thrown  forward  upon  the  payement  and  fell  with  her  feet  in  a  cul- 
Tert,  thereby  receiving  the  injuries  complained  of. 

The  referee  found  in  favor  of  the  defendant,  and  directed  that 
the  complaint  be  disnussed. 

Oscar  Frisbie,  for  appellant 

Ely  &  Smith,  for  respondent. 

Talgott,  J.  In  this  case  the  referee  in  coming  to  the  conclusion, 
that  the  plaintiff  was  guilty  of  such  contributory  negligence  as  pre- 
vented her  recovery,  seems  to  have  based  this  finding  wholly  upon 
the  fact  that  she  had  previously  left  the  car  of  the  defendant  in 
which  she  had  been  a  passenger,  by  t];ie  front  instead  of  the  rear 
platform,  contrary  to  the  regulation  of  the  company. 

We  do  not  think  this  circumstance  at  all  conclusive.  If  the 
defendant  could  only  be  liable  on  the  ground  that  the  plaintiff  was 
a  passenger  in  its  car,  perhaps  the  violation  of  the  regulation  might 
have  been  conclusive  evidence  of  negligence  on  the  part  of  the 
plaintiff.  But  we  do  not  think  that  the  liability  of  the  defendant 
necessarily  must  result  entirely  from  the  circumstance  that  the 
plaintiff  bad  been  a  passenger  on  the  car  of  the  defendant.  At  the 
time  when  the  accident  occurred,  the  plaintiff  had  ceased  to  be  a 
passenger  on  the  car  of  the  defendant.  She  was  lawfully  in  the 
public  highway,  as  were  also  the  horses  of  the  defendant;  and  we 
think  the  liabUity  of  the  defendant,  if  liable,  results  not  from  the 
fact  that  it  was  a  common  caitier,  but  depends  upon  principles  that 
apply  to  all  persons  lawfully  using  the  highway;  and  we  do  not  see 
how  the  fact  that  the  plaintiff  had  been  a  passenger  on  board  the 
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defendant's  car^  and  in  leaying  the  same  had  been  guilty  of  a  yiola- 
tion  of  the  regulations^  can  be  considered  as  proximately  cont^bn- 
tory  to  the  accident^  or  could  relieye  the  defendant  from  such  caze 
as  all  persons  lawfully  using  a  public  highway  are  bound  to  take  to 
aroi^  injury  to  others,  also  lawfully  using  the  same  highway. 
Upon  the  ground,  theref ore,  that  the  referee  seems  to  have  based 
his  decision  solely  upon  the  idea  that  the  defendant  owed  no  duty 
of  care  to  aroid  negligence,  by  which  the  plaintiJi  was  injured, 
except  that  which  was  founded  upon  the  relation  of  carrier  and  pas- 
senger,  we  must  reyerse  the  judgment 

Judgment  reversed  and  new  trial  ordered, 

NoTS.— In  Bmrwi^iMmlaB.  IL  Go.  ▼.  Ze2>6,  88  Penn.  St.  818|  the  rooii»rocai  datlas  of 
railway  companies  to  provide  safe  means  of  egress  from  their  trains,  and  of  paaeo- 
gers  to  conform  to  reasonable  regulations  In  regard  to  leaving  trains,  are  quite  folly 
discussed.  In  that  case,  plaintllTs  son,  at  a  station  apon  which  safe  aocommodatloos 
for  exit  were  proyided  upon  one  side  of  the  train,  left  such  train  on  the  other  side* 
and  was  run  into  and  killed  by  a  passing  locomotiTe.  It  was  intimated,  that  by  leaving 
on  the  wrong  side  of  the  train  the  son  yiolated  a  reasonable  regulation  of  the  oompany, 
and  the  relation  of  common  carrier  no  longer  existed  on  the  part  of  the  oompaoy 
toward  the  son,  and  a  recovery  could  not  l»e  had  for  the  death  of  the  son  by  reason  dL 
the  negligence  of  the  company,  as  such  carrier.  Upon  the  general  question  of  the  doty 
of  passengers  to  obey  regulations,  see  P.  <t  0.  A.  JR.  Co.t.  MeOiia^y  66  Penn.8t.SM; 
N,  J.  B.  R,  Co,  y.  KennardL,  2^id.  208 ;  Catavjiasa  B.  A.  Co.  y.  ArmsUronOf  8  P.  F.  Smith, 
288;  Pmnaylvania  R. R,  Co.  y.  Offter^,  11  Casey, 71 ;  Todd-r.  0.  CR.  B.  Col,  8  AUem,  18; 
S.C.,  7id.  807:  Laino  T.  Oaider,  8  Penn.  St.  808;  T.  AC.R.R.CO.  T.  BHtheffpnl,  88 
Ind.  88.  —  BMP. 


PuBDY  V.  SiSTAEB,  appellant. 

Statute  of  Umitatumi — does  n9t  run  upon  an  admUted  trueL 

In  1866  plaintiff  deposited  negotiable  bonds  with  defendant  under  the 
ment  that  defendant  ahonld  sell  the  bonds,  reimborse  himself  for  an  advance 
made  plaintiff,  and  account  to  plaintiff  for  the  surplus.  In  1868  plaintiff 
asked  for  an  account,  which  defendant  promised  but  neglected  to  give.  In 
1873  plaintiff  again  asked  for  an  account,  when  defendant  repudiated  the 
daim.  Held,  that  the  pledge  of  the  bonds,  with  power  of  sale,  created  a 
direct  trust  upon  which  the  statute  of  limitations  did  not  conunenoe  to  ran 
until  the  defendant  repudiated  the  same  in  1 872 

Appbax  from  an  order  of  the  special  term  directing  an  aocoont- 
ing.    The  action  was  brought  in  Biohmond  oovoktj  by  Heniy  B. 
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Pordy  against  George  K.  Sistare  for  an  accounting,  and  such  judg- 
ment as  should  appear  proper  after  such  accounting.  The  material 
facts  appear  in  the  opinion. 

Robert  Ludlow  Fowler,  for  appellant,  cited  Craig  y.  Eydei,  24 
How.  313 ;  Van  Santv.  Eq.  PL  469 ;  Mad,  Av.  Bap.  Oh.  y.  Mad. 
Av.  Bap.  Ch.y  26  id.  73 ;  Mut  Benefit  Ins.  Co.  y.  Supervisors  of 
N.  Y.y  82  id.  359  ;  Kane  y.  Bloodgood,  7  Johns.  Ch.  110;  Sturt  y. 
MeOisA,  2  Atk.  612;  Borst  y.  Corey,  16  N.  Y.  506 ;  Porter  y.  Spen- 
cer,  2  Johns.  Oh.  169,  171;  Markham  y.  Jaudon,  41  K.  Y.  236; 
backhouse  y.  Bamston,  10  Ves.  453,  466;  Roberts  y.  Syhes,  8  Abb. 
349;  Coxan  y.  Lyon,  2  Oampb.  307,  n.;  2  Greenlf.  on  Ey.,  §  12; 
Clarh  y.  Ford,  3  Abb.  N.  S.  245;  Humbert  y.  Trinity  Church, 
24  Wend.  587;  Elwood  y.  Deifendorf,  5  Barb.  411. 

Robert  Christie,  for  respondent. 

Talcott,  J.  This  is  an  action  for  an  accounting.  The  findings 
of  fact  are  in  substance — so  far  as  it  is  necessary  to  notice  them, 
that  on  the  27th  of  June,  1865,  the  plaintiff,  being  about  to  leaye 
the  State,  deliyered  to  the  defendant,  a  banker  in  New  York,  bonds 
of  the  city  of  Trenton,  to  the  amount  at  par  of  $2,000,  with  inter- 
est, under  the  agreement  that  the  defendant  should  adyance  the 
plaintiff  11,200,  and  should  dispose  of  the  bonds  when  a  fayorable 
market  occurred,  and  should  deduct  from  the  proceeds  the  said 
$1,200,  with  such  interest  as  might  haye  accrued  thereon,  and  the 
commissions  of  the  defendant,  and  should  account  to  the  plaintiff 
for  the  surplus.  The  plaintiff  returned  from  California  in  August, 
1868,  and  requested  from  the  defendant  an  account  of  the  sales  or 
other  disposition  of  the  bonds  and  the  proceeds.  The  defendant 
promised  and  agreed  to  render  such  account,  but  failed  to  do  so 
before  the  plaintiff  returned  to  Calif omia,  which  was  in  the  follow- 
ing month. 

The  plaintiff  retui^ed  from  California  in  August,  1872,  and  in 
September  of  that  year  again  called  upon  the  defendant  for  an 
account  of  the  proceeds  of  the  bonds,  whereupon  the  defendant 
repudiated  the  claim  of  the  plaintiff. 

The  court  has  ordered  an  accounting. 

The  only  question  made  on  the  part  of  the  defendant,  and  which 
demands  any  attention,  is  that  arising  upon  the  statute  of  limita- 
VOL.  IV.  N.  T.  Rep.  —  62 
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tions.  The  pledge  of  the  bonds  with  the  power  of  sale  createl  a 
direct  trust.  Angell  on  Lim.,  §  178.  By  the  transaction  as 
founds  the  defendant  became  the  trustee  and  agent  of  the  plain- 
ti£L  In  such  cases  the  statute  does  not  begin  to  run^  as  a  general 
rule,  unless  there  be  an  open  denial  or  repudiation  of  the  trust  or 
some  notice  of  an  adverse  claim.  So  long  as  the  trustee  and  agent 
obeys  his  instructions,  no  action  lies  against  him;  and  if  there  be 
any  money  in  his  hands,  no  action  lies  against  him  till  after  demand 
and  reftisal  to  pay.  So  far  as  appears,  the  defendant  did  nothing 
in  violation  of  his  trust,  or  contrary  to  his  instrucfion  or  duty  until 
September,  1872.  No  cause  of  action  therefore  existed  against  him 
until  that  time.  Angell  on  Lim.,  §§  173, 174, 179, 180,  and  cases 
cited.  This  suit  was  commenced  in  November,  1872,  within  three 
months  after  the  first  time  when  the  defendant  had  assumed  to 
repudiate  his  trust  and  duty  to  the  plaintiff.  The  order  that  the 
defendant  shall  account  is  just  and  proper. 

The  justice  at  the  special  term  seems  to  have  made  an  inadver- 
tent mistake  as  to  the  amount  of  advance  upon  the  bonds.  The 
cotnplaint  expressly  states  the  amount  of  the  advance  to  have  been 
11,250.  The  omission  to  notice  this  at  the  special  term  was  doubt- 
less an  inadvertence  which  would  have  been  corrected  had  attention 
been  called  to  it.  The  findings  are  correct  by  inserting  $1,250  in 
place  of  11,200,  whenever  the  latter  occurs  in  the  pleadings,  and  a 

new  trial  is  denied. 

« 

New  trial  denied. 


Petition  of  Thomas. 

Bitate — confer aion  of  real  into  personal  by  direction  in  will — landt  demted  to 

infants. 

H.  died  seized  of  an  undivided  interest  in  certain  lands.  Bj  her  will,  she  gaTV 
all  her  estate,  real  and  personal,  to  R.  for  life ;  remainder  to  the  children  of 
R.  The  will  authorized  the  executors  to  sell  the  interest  of  H.  in  the  real 
estate,  and  convert  tlie  same  into  personalty,  with  the  consent  in  writing  of 
R.  The  consent  of  R.  was  never  given,  and  no  sale  was  made ;  but,  after  the 
death  of  H.,  a  partition  suit  was  instituted,  to  which  the  children  of  R.,  who 
were  infants,  were  made  parties ;  the  lands  were  sold  thereunder,  and  the 
amount  of  the  interest  of  which  H.  died  seized  deposited  in  court      Sold, 
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that  the  power  of  sale  in  the  will  being  dependent  upon  the  consent  of  B 
for  its  exercise,  and  that  consent  not  having  been  given,  and  no  sale  having 
been  made  thereunder,  the  interest  of  the  children  of  R.  in  the  lands  of  H. 
was  not  converted  into  personalty,  either  bj  the  provision  of  the  will,  or  by 
the  sale  made  in  partition,  and  the  distributive  share  of  each  child  upon  the 
death  of  such  child  before  division  went  to  the  heirs,  and  not  to  the  per- 
sonal representatiTeA  of  the  child. 

Appeal  from  an  order  of  the  special  term,  entered  upon  the 
report  of  a  referee,  directing  the  division  of  a  fund  in  the  hands  of 
the  connty  treasurer  of  Kings  connty.  The  petition  was  made  by 
Betsy  O.  Bradley,  claiming  as  assignee  of  Henry  P.  Bradley,  hus- 
band and  administrator  of  Elvira  B*  Bradley,  deceased,  the  dis- 
tributive share  of  said  Elvira  B.,  in  certain  moneys  deposited  with 
said  treasurer,  and  arising  from  the  sale  in  partition  of  certain 
lands  in  which  one  Margaret  Hoff  owned  an  undivided  interest  at 
the  time  of  her  death  in  1832.  The  interest  of  said  Margaret  Hofi 
was  devised  by  will  to  one  Sarah  Ann  Byder  for  life,  and  the 
remainder  to  her  children,  of  whom  said  Elvira  B.  Bradley  was  one. 
Such  other  facts  as  are  material  appear  in  the  opinion.  • 

Edtoin  T.  Bice,  for  appellant,  cited.  Story's  Eq.  Jur.,  §§  790-793, 
1212-1214: ;  Forman  v.  Marsh,  11  K  Y.  644;  2  Kent's  Com.  230, 
note  Cj\  McCarty  v.  Terry,  7  Lans.  236. 

Wm.  Henry  Anthon,  for  respondents,  cited  Bhodgaod  v.  Bruen,  3 
Bradf.  8;  Stagg  v.  Jackson,,  2  Barb.  Ch.  87;  S.  C,  1  K  Y.  206;  Kel- 
leitY.  Bathbun,  4  Paige,  102;  Dovming  v.  Marshall,  23  KT.  Y.  366; 
Savage  v.  Burnham,  17  id.  669;  Bramhall  v.  Ferris,  14  id.  41; 
Wright  v.  Methodist  Church,  1  HoflL  Oh.  202,  218,  219;  2  Kent's 
Com.  (7th  ed.)  30, note;  Bunce  v.  Vander  Orift, 8 Paige, 40;  Eger- 
ton^s  Administrators  v.  Conhlin,  26  Wend.  224;  Davison  v.  Be 
Freest,  3  Sandf.  Ch.  456. 

Tappek,  J.  Mrs.  Hofl  died  in  the  year  1832,  seized  of  an  undivi- 
ded interest  in  real  estate,  and  leaving  a  will  devising  the  income  of 
the  same  for  life  to  her  daughter  Mrs.  Byder,  the  remainder  over  t  > 
Mrs.  Eyder's  children.  The  executors  were  empowered,  with  Mrs. 
Eyder's  consent,  to  be  signified  in  writing,  under  seal,  and  attested 
by  two  or  more  witnesses,  to  sell  any  of  the  real  estate,  and  to  invest 
the  proceeds  in  the  purchase  of  other  real  estate  and  on  bond  and 
mortgage,  and  Mrs.  Ryder  was  to  have  the  income  produced  by  such 
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property  so  purchased  or  that  produced  by  the  bonds  and  mortgages 
in  which  the  proceeds  might  be  invested.  It  was  farther  provided 
as  follows:  '^ From  and  immediately  after  the  decease  of  my  said 
daughter  the  real  estate  so  purchased  and  the  moneys  put  out  at 
interest  on  bond  and  mortgage  shall  go  to  the  children  of  my  said 
daughter  share  and  share  alike^  and  to  their  heirs,  executors,  admin- 
istrators and  assigns  forever/' 

The  real  estate  was  not  sold  under  the  power  in  the  will;  the  con- 
sent in  writing  to  the  executors  was  not  given.  A  partition  suit 
was  brought  by  Peter  Conover  and  others,  after  Mrs.  HofPs  death; 
and  in  this  action  her  devisees  were  made  parties.  A  decree  wa«  made 
in  Ohancery  October  7, 1834,  whereby  the  rights  of  thb  several  parties 
were  determined,  and  it  was  adjudged  that  the  defendants  (in&nts), 
Aletta  Byder,  Anthony  Byder,  Sarah  Byder,  Margaret  Ryder  and 
Catharine  Byder  were  each  seized  in  fee  of  one-tenth  of  certain  ol 
the  estate,  subject  to  the  life  estate  of  their  mother  Sarah  Byder;  as 
to  other  realty  set  forth  in  the  decree,  they  were  each  adjudged  to  be 
seized  in  fee  of  one-twentieth  part,  subject  as  aforesaid.  The  prem- 
ises were  sold  and  the  proceeds  brought  into  court  and  subse- 
quently invested  from  time  to  time,  and  finally  came  to  the 
hands  of  the  county  treasurer,  who  now  holds  t5,090,  for  the  dis- 
tribution whereof  this  proceeding  is  brought.  It  appears  thai 
Sarah  Byder  was  twice  married,  and  died  in  November,  1858>  leav- 
ing by  her  first  husband  the  five  children  above  named,  and  by  hesr 
second  husband,  Daniel  Bichards,  two  children,  to  wit:  Elvira  and 
Daniel  Bichards. 

Elvira  became  the  wife  of  Henry  S.  Bradley;  and  she  died  intestate 
November  17,  1861,  without  issue  or  descendant,  and  leaving 
her  husband  surviving.  He  took  administration  of  her  estate,  and 
as  husband  and  administrator  he  assigned  to  the  petitioner  the  share 
which  he  claimed  to  belong  to  Elvira  in  the  moneys  aforesaid. 

It  is  asserted  by  the  petitioner  that-  the  moneys,  by  the  sale 
and  conversion  of  the  realty  became  personalty;  and  that  as  sudi 
the  husband  of  Elvira  is  entitled  thereto. 

On  the  10th  of  October,  1859,  the  supreme  court  made  an  otier 
confirming  the  report  of  B.  D.  Silliman,  referee,  and  setting  for& 
that  Elvira  Bichards  was  entitled,  under  the  will  of  Mrs.  Hoff,  to 
one-seventh  of  the  fund  then  in  court,  and  directed  that  such  one- 
seventh  being  $5,090,  be  passed  to  the  credit  of  Elvira  Bichards, 
and  the  interest  be  paid  to  her  general  guardian. 
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On  the  petition  in  the  pending  proceedings  a  reference  to  take 
proof  of  the  matters  set  forth  in  the  petition,  and  to  state  an 
account  of  the  fund  in  the  hands  of  the  county  treasurer,  was 
ordered  to  George  Gt.  Beynolds,  Esq.,  who  reported;  the  report  hBA 
confirmed  by  order  May  21,  1869;  and  the  fund  awarded  to  the 
brothers  and  sisters,  both  of  the  whole  and  half  blood  of  EMra 
Bradley,  as  her  heirs  at  law.  The  petitioner  filed  exceptions  to  the 
report,  which  exceptions  were  overruled,  and  he  now  brings  this 
appeal. 

It  is  to  be  observed  that  the  fund  arose  from  the  sale  of  realty 
under  a  decree  in  partition,  and  that  the  sale  was  not  made  pursu- 
ant to  any  will,  or  by  the  surrogate's  order  for  the  paymeiit  of  debts, 
(2  R  8.  103).  Hence  the  rule  in  Kellett  v.  Bathbun,  4  Paige,  102, 
and  kindred  cases,  that  a  sale  under  the  provisions  of  a  will  con- 
verts the  proceeds  of  a  realty  into  personalty,  does  not  apply. 

The  disposition  of  the  land  of  infants,  by  means 'of  a  sale  under 
the  statute  or  in  partition,  does  not  change  the  character  of  the 
estate.  Davison  v.  Defreest,  3  Sandf.  Gh.  456;  1  B.  S.  752,  §  8. 
And  this  view  of  the  law  is  repeated  in  Horton  v.  McCoy y  47  N.  Y. 
21,  and  Sweezy  v.  Thayer,  1  Duer,  286. 

The  controlling  feature  in  the  present  case  is  this:  The  power  of 
sale  to  the  executors  of  Margaret  Hoff  is  not  unqualified,  but  is  made 
dependent  on  a  written  consent  to  be  signed  and  sealed  by  her 
daughter,  life  tenant,  in  the  presence  of  two  or  more  credible  wit- 
nesses. This  restriction  upon  the  power  of  sale  with  the  non-exer- 
cise of  that  power  prevents  the  conversion  of  the  realty  into  person- 
alty which  has  been  argued  to  result  from  the  mere  force  of  an 
absolute  power  in  a  will. 

The  order  appealed  from  should  be  affirmed  with  110  costs. 

Order  affirmed. 


Mabsh  y.  Citt  of  Bbooklyn,  appellant 

Aetian — to  tet  atide  invalid  <uu99mmU  oi  doud  to  tiUe. 

Pl&intiff  bioiiglit  action  against  the  city  of  Brooklyn  to  set  aside  vx  invalid 
auessinent  as  a  dond  upon  her  title  to  real  estate.  The  inyalidity  could  be 
established  only  by  proof  aliunde.  Held,  that  the  action  coald  be  main- 
tained. 
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Appeal  from  a  judgment  ordered  at  special  term  in  faTor  of 
plaintiffs  on  an  action  to  set  aside  an  invalid  assessment  as  consti* 
tuting  a  cloud  upon  plaintiffs'  title  to  certain  real  estate.  The 
action  was  brought  in  Kings  county  by  Ann  Marsh,  executrix,  and 
Charles  L.  Benedict,  executor  under  the  last  will  and  testament 
of  Leonard  Marsh,  deceased,  against  the  City  of  Brooklyn,  and 
was  tried  at  the  Kings  county  special  term  before  Mr.  Justice 
Pbait,  who  found,  as  matters  of  fact,  that  the  plain  tifFs  were 
invested  as  executrix  and  executor  respectively  of  the  last  will  of 
Leonard  Marsh,  deceased,  with  the  legal  title  to  certain  premises 
situate  in  the  city  of  Brooklyn;  that  u^n  said  premises  an  assessment 
had  been  laid  for  grading  and  paving  Franklin  avenue,  in  said  city, 
from  Douglass  street  to  the  city  line  at  Flatbush,  confirmed  June 
11,  1855,  by  the  assessment  Nos.  21,  23,  24,  26,  and  31,  amounting 
in  all  to  the  sum  of  $4,115.32;  that  the  said  premises  at  the  time  of 
the  laying  and  confirming  of  said  assessment,  and  for  some  years  prior 
and  subsequent,  were  Unoccupied,  and  were  owned  by  two  daughters 
and  sole  heirs  at  law  of  John  C.  Freke,  viz.,  Maria  and  Ann; 
that  in  said  assessment  proceedings  and  in  the  assessment  roU  said 
premises  were  erroneously  assessed,  as  belonging  to  a  person  not  Ihe 
owner  or  occupant  thereof,  and  the  assessment  was  not  charged  to 
or  against  the  owners  or  any  occupant  thereof,  nor  were  the  owners, 
or  either  of  them,  or  any  occupant  of  said  premises,  in  any  way 
mentioned  or  named  in  said  proceedings. 

The  justice  found,  as  conclusions  of  law,  that  said  ass^sment 
was  irregular  and  illegal;  that  the  same  was  an  apparent  lien  upon 
its  face  upon  plaintiffs'  premises,  and  their  property  liable  to  sale 
and  confiscation  therefor,  and  the  same  was  a  cloud  upon  plaintiffs' 
title;  but  that  the  same,  from  the  evidence  taken,  had  been  proved 
to  have  been  erroneously  charged  and  assessed  to  a  person  who  was 
neither  the  owner  nor  occupant  of  the  premises,  and  not  to  the 
owners  thereof  or  any  occupant  thereof,  and  that  the  same  was 
therefore  illegal  and  should  be  declared  void;  and  he  directed  the 
same  to  be  set  aside  and  vacated. 

William  0,  De  Witty  for  appellant. 
Sidney  F.  Lowell^  for  respondents. 

Babkabd,  p.  J.  It  is  not  disputed  by  the  defendant,  but  that 
the  assessment  in  question  is  totally  invalid,  and  it  is  only  by  proof 


SEPTEMBBB  TERM,  1874.  415 

Qlover  y.  Thomas. 

aliunde  that  the  inyalidity  is  to  be  established.  Equity  in  such  a 
case  will  entertain  a  complaint  and  remove  the  cloud  on  the  plain- 
tifls'  title.  Orooke  v.  Andrews^  40  N.  Y.  647 ;  Scott  y.  Onderdonk, 
14  id.  9. 

By  the  act  incorporating  the  city  of  Brooklyn^  assessments  are 
made  liens  from  the  date  of  confirmation,  prior  to  all  others. 

There  is  no  finding  of  confirmation,  but  the  answer  admits  that 
the  assessment  is  now  a  lien  on  the  premises  described  in  the  com- 
plaint. The  case,  therefore,  shows  an  existing  lien,  which  is  in 
fact  invalid. 

The  judgment  should  be  afi&rmed,  with  costs. 

Juflgment  affirmed. 


Oloyeb  y.  Thomas,  appellant 

M%srepre9dfUaii<m — to  master  of  vessel  a$  to  d^th  of  toaUr-rliobUitjf  for  damage 

in  consequence  of. 

Plaintiff  engaged  defendant's  barge  to  carry  lumber  to  a  specified  place,  which 
was  represented  to  be  on  the  H.  river.  After  the  barge  was  loaded,  plaintiff 
directed  it  to  be  taken  to  another  place,  not  on  H.  river,  and  said  he  would 
guaranty  plenty  of  water,  and  that  the  steamboat  would  take  the  barge 
right  to  the  place.  Relying  upon  plaintiff's  statement,  defendants'  captain, 
in  charge  of  the  barge,  undertook  to  bring  the  barge  to  the  place,  but  there 
was  not  enough  water,  ai^d  the  barge  was  grounded  and  damaged.  Held,  that 
plaintiff  was  liable  for  such  damage. 

Appeal  from  an  order  of  the  special  term  of  the  city  court  of 
Brooklyn,  granting  a  new  trial,  after  a  verdict  in  favor  of  defend- 
ants. The  action  was  brought  by  John  B.  Glover  against  Henry 
Thomas  and  George  Thomas,  to  recover,  Ist,  for  lumber  sold 
defendants,  and  2d,  for  damages  sustained  by  reason  of  the  alleged 
failure  of  defendants  to  transport  and  deliver  lumber  in  good  order 
upon  a  contract  made  by  them  with  plaintiff  for  so  doing.  De- 
fendants, in  their  answer,  admitted  the  claim  for  lumber  sold,  and 
also  the  making  of  a  contract  to  transport  other  lumber^  .ut 
alleged  that  they  agreed  to  transport  certain  lumber  upon  a  boat 
run  by  them  from  a  specified  place,  to  a  dock  represented  by  plain- 
tiff to  be  upon  Harlem  river,  and  that  plaintiff  represented  that 


416  SECOND  DEPAETMBNT, 

Glover  r.  Thomaa. 

the  water  was  not  less  than  eight  or  nine  feet  deep  at  low  tide  at 
the  dock ;  that  without  the  knowledge  or  consent  of  defendants, 
but  by  the  direction  of  plaintiff  to  those  in  charge  of  defendant's 
boat^  additional  lumber  was  taken  pn  the  boat  from  another  place 
than  that  agreed  upon,  much  more  than  defendants  would  haTB 
consented  to  carry  on  the  boat,  and  that  said  boat  was  then  tak^ 
by  plaintifb'  order  and  without  defendants'  consent  into  a  creek 
running  into  the  Harlem  riyer,  where  the  water  was  less  than  dght 
feet  deep,  whereby  the  boat  was  run  aground  and  the  defendants 
were  unable  to  deliver  the  lumber  at  the  place  agreed  upon.  De* 
fendants  also  alleged  that  the  boat,  in  consequence  of  so  running 
aground,  was  caused  to  careen  and  fill  with  water,  and  claim^ 
damages  for  an  amount  larger  than  the  admitted  claim  of  plaintiff. 
They  also  set  up  another  claim  for  transporting  said  lumber  and  a 
claim  for  lumber  sold  and  delivered.  The  jury  found  in  favor  of 
defendants  for  $100,  which  verdict,  upon  tiie  motion  of  plaintiff, 
was  set  aside  and  a  new  trial  granted. 

Daly  <&  Brower,  for  appellants. , 

A.  J.  Heath  and  Roht.  Johnstone,  for  respondent. 

Babkabd,  p.  J.  I  think  the  judge  erred  in  setting  aside  tlie 
verdict  of  the  jury.  The  principal  subject  of  dispute  was  a  claim 
for  damages  sustained  by  defendants'  vessel  in  executing  a  contract 
for  freighting  lumber  for  plaintiff. 

Two  points  of  dispute  were  made  by  the  f>arties  as  to  the  terms 
of  the  contract;  one  was  as  to  the  place  of  delivery  of  the  lumber, 
and  the  other  as  to  the  depth  of  water  at  the  place  of  delivery.  It 
was  claimed  by  plaintiff  that  the  place  named  was  Morris  dock, 
above  the  Harlem  railroad  bridge,  over  the  Harlem  river,  and  that 
no  representation  was  made  as  to  the  depth  of  water.  On  the  part 
of  defendants  it  was  claimed  that  the  delivery  was  to  be  made  at  the 
dock  on  the  Harlem  river,  just  above  the  railroad  bridge,  and  that 
the  plaintiff  represented  the  depth  to  be  eight  or  nine  feet  at  low 
water,  and  that  a  steam  tug  could  take  the  barge  right  to  ths 
dock. 

In  reviewing  the  order  appealed  from  we  must  assume  the  facts 
necessary  to  sustain  the  verdict  The  verdict  of  the  jury  deter- 
mines the  question  disputed  between  the  parties. 
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After  the  defendants'  barge  was  loaded  the  plaintiJS  directed  the 
oefendants'  captain  to  go  to  Morris  dock^  Cromwell's  creek.  ^^  He 
said  he  wonld  guaranty  us  plenty  of  water,  and  the  steamboat  would 
take  us  right  to  the  dock."  The  captain  went  on  and  grounded  at 
the  mouth  of  the  creek. 

The  steamboat  had  to  leave  him.  He  attempted  to  kedge  the 
barge  up  the  creek,  and  after  succeeding  in  part  the  barge  grounded, 
hoisted  oyer  and  sunk.  The  vessel  was  much  damaged.  The  jury 
allowed  the  damages  to  the  defendants,  and  assuming  the  trutii  of 
the  evidence  given  by  defendant,  I  do  not  see  how  they  could  escape 
it.  The  plaintiff  had  misrepresented  the  place  the  barge  was  to  go 
to;  had  misrepresented  the  depth  of  water;  had  guaranteed  that 
the  water  was  sufficient  to  take  barge  and  steamboat  to  the  dock, 
and  in  acting  upon  those  representations,  with  care  and  prudence^ 
the  injury  was  sustained. 

The  order  setting  aside  the  verdict  should  be  reversed,  with  costs. 

Order  reversed. 


JoHNSOK,  appellant,  v.  Eellt. 

Pleading — action  bettoeen  partnen —  when  demand  Jor  money  judgment  not 

dem/uirrable. 

The  ooxnpl&lnt  sttted  that  plaintiff  and  defendant  entered  into  partnership  for 
a  year ;  that  by  the  partnership  agreement  the  plaintiff  was  to  famish  the 
capital  and  the  plaintiff  and  defendant  were  to  share  the  profits  and  losses 
eqnaUj^and  that  a  loss  accrued  at  the  expiration  of  the  partnership,  for  one- 
half  Uie  amount  of  which  a  money  judgment  was  demanded.  EJeld,  not 
demurrable. 


Appeal  from  a  judgment  in  favor  of  defendant  entered  upon  an 
order  made  at  the  special  term  sustaining  a  demurrer  to  the  com- 
plaint The  action  was  brought  in  Kings  county  by  Sodolphus  B. 
Johnson  and  another  against  Edward  O.  Kelly,  to  recover  one-half 
of  the  loss  accruing  from  a  partnership  transaction.  The  plaintifb 
gave  notice  in  their  summons  that  in  case  of  default  they  would « 
take  judgment  for  $1,688.38  with  interest  and  costs,  and  their  com- 
plaint was  as  follows: 

L  "  The  plaintiflPs  respectfully  complain  to  this  court  that  on  or 
VoL.IT,N.Y.Ricp.  — 53 
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about  the  20th  day  of  July,  1869,  at  the  city  of  New  York,  they 
entered  into  a  parbiership  with  the  defendant  under  a  written  agree- 
ment in  manner  and  form  following: 

'An  agreement  for  a  term  of  one  year  from  the  20&  day  of 
July,  1869,  by  and  between  E.  G.  Kelly,  Esq.,  of  the  first  part^  and 
B.  B.  Johnson,  for  self  and  0.  T.  Ghilds,  of  the  second  part,  for 
the  purpose  of  manufacturing  of  oil  at  the  works  of  said  Kelly. 
Witnesseth,  that  said  Kelly,  owning  the  fixtures  and  appurtenances 
belonging  to  the  so-called  New  York  City  Oil  Works,  located  at 
Hunter's  Point.,  L.  I.,  on  land  of  Messrs.  Boot  &  Bust,  doth  hereby 
agree,  for  the  aboye-mentioned  term  of  time,  to  put  in  running 
order,  and  pay  the  rent  for  the  same,  for  the  above-mentioned  pur- 
pose; and.  Whereas,  the  said  Johnson  and  Childs  doth  hereby  agree 
to  furnish  a  capital  of  $8,000  or  110,000  to  be  applied  for  the  pur- 
pose of  manufacturing  oil  at  said  Kelly's  factory  during  said  time. 
Profits  to  be  equally  divided  and  losses  jointly  borne,  «aid  Kelly 
one-half  and  said  Johnson  and  Childs  one-half.  It  is  further  agreed 
that  whenever  said  Kelly  shall  cause,  at  his  own  expense,  to  be 
located  on  said  premises  a  still  of  the  capacity  of  two  hundred  bbk, 
in  good  order  for  distillation,  then  the  said  Johnson  and  Childs 
are  to  jointly  pay  one-half  of  said  rent  for  the  unexpired  time,  or 
to  such  time  as  the  business  may  continue  under  the  foregoing  part- 
nership. It  is  further  understood  that  the  said  niuiufacturing,  in 
all  its  details,  shall  be  under  the  managing  care  of  said  JohnsoiL 
It  is  also  agreed  that  said  Kelly  reserve  for  his  own  purpose  the 
right  of  coopering  and  occupying  the  ground  he  now  occupies,  in 
rear  of  office,  free  of  charge,  until  such  time  as  might  be  deemed 
advisable  by  said  Johnson,  for  all  concern^,  to  connect  said  coop- 
ering with  said  manufacturing. 

B.  J.  Kbllt, 

K  B.  D^OHJsrsoN,  for  self 

And  C.  T.  Childs.* 

II.  *^  That  according  to  the  terms  of  said  partnership,  the  said  B. 
B.  Johnson  and  C.  T.  Childs  furnished  moneys  to  the  amount 
named  in  the  above  contract,  and  the  said  B.  B.  Johnson  superin- 
tended the  manufacture  of  oil  at  the  works  described  therein,  for 
the  time  specified  in  said  contract. 

in.  '^  That  at  the  expiration  of  said  partnership,  on  the  20th  day 
of  July,  1870,  there  had  been  received  to  its  credit  forty  thousand 
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and  forty-one  -^  dollars,  and  there  haii  been  expended  to  its  debit 
forty-three  thousand  fonr  hundred  and  eighteen  -^  dollars,  mak- 
ing a  loss  of  three  thousand  three  hundred  and  seyenty-six  -^ 
dollars,  one-half  of  which  is  sixteen  hundred  and  eighty-eight  -^ 
dollars. 

lY.  ^'  That  said  defendant  has  not  paid  the  said  sixteen  hundred 
and  eighty-eight  -^  dollars,  nor  any  part  thereof. 

'^  Wherefore  the  plaintiffs  demand  judgment  against  the  defend- 
ant for  the  sum  of  sixteen  hundred  and  eighty-eight  ^  dollars 
and  interest  thereon,  from  the  20th  of  July,  1870,  with  the  costs 
of  this  action." 

The  defendant  demurred  to  the  complaint  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant.  The  demurrer  was  argued  before  Mr.  Jus- 
tice Tappen,  who  gave  judgment  for  the  defendant,  holding  that 
'^  If  the  relation  between  the  parties  be  that  of  partners,  and  there 
has  been  no  accounting  and  promise,  the  form  of  action  must  be 
for  an  accounting.''  From  this  decision  and  judgment  plaintiflFs 
appealed. 

Frederick  T.  Glover,  for  appellants,  cited  Willard's  Eq.  Juris.  92; 

1  Story's  Eq.  Juris.,  §  664,  note ;  Code,  §§  159,  175 ;  Bradley  v. 
Aldrich,  40  N.  Y.  504 ;  Wetherby  v.  Wood,  29  How.  404 ;  Armi- 
iage  t.  Pulver,  37  N.  T.  494 ;  Wright  v.  Hooker,  10  id.  51 ;  Emery 
T.  Pease,  20  id.  92. 

N.  B.  Hoxie,  for  respondent.  Ko  action  at  law  can  be  maintained 
between  partners  in  relation  to  partnership  affairs,  until  after  dis- 
solution, final  settlement  and  express  promise  to  pay.  3  Kent's 
Com.  (8th  ed.)  37,  und  cases  cited  ;  Story  on  Part.,  §  219,  et  seq,; 
Gow  on  Part.  87,  88 ;  Smith  on  Merc.  Law,  45 ;  Casey  v.  Brush, 

2  Oai.  293  ;  Oummings  y.  Morris,  25  N.  Y.  625,  629 ;  Bud  v .  Cole, 
54  Barb.  353.  The  principles  formerly  governing  forms  of  action 
control  under  the  Code  in  determining  rights  of  parties.  Cole  t. 
Reynolds,  18  N.  Y.  74 ;  Eldridge  v.  Adams,  54  Barb.  417. 

.  Babkabd,  P,  J,  We  think  the  complaint  sets  out  a  cause  of 
action.  The  plaintiffs  and  the  defendant  are  stated  therein  to  have 
entered  into  a  partnership  for  one  year,  from  July  20,  1869,  in  the 
manufacture  of  oil;  the  plaintiffs  to  furnish  capital,  and  the  plain- 
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tifb  to  bear  half  the  losses  and  the  defendant  half,  and  to  share 
profits  in  same  proportion.  A  loss  is  averred  at  the  expiration  of 
the  partnership  of  13,376.76,  and  the  complaint  asks  to  recoTer 
one-half  thereof  of  defendant,  namely,  tl,638.88.  If  the  facts  are 
true,  the  plaintiffs  will  be  entitled  to  recover.  The  partnership  is 
terminated;  a  loss  has  been  realized;  and  the  defendant,  in  the 
article  of  agreement  of  copartnership,  has  agreed  to  pay  one-half 
to  plaintiffs. 

If  the  answer  admits  the  complaint,  the  plaintiffs  will  be  entitled 
to  recover  a  money  verdict,  as  in  an  action  at  law.  If  an  issue 
should  be  made  by  the  answer,  calling  for  an  accounting,  an 
accounting  would  be  ordered;  notwithstanding  a  money  judgment 
is  demanded  in  the  complaint.  The  demurrer  is  simply  to  the 
prayer  for  judgment,  and  must  be  overruled. 

Judgment  is  reversed,  with  leave  to  defendant  to  answer  within 
twentj  days,  on  payment  of  costs. 

Ordered  accordingly. 


Wood  v.  McOlughak,  appellant. 

Mbrtgoffs — tubuquent  m&rtgage  premmptivety  diteharged  hyforeoLomgn  ^ 
prior  —  JMttanM — twrndtnOMn  named  in  deed  preeumed  to  be  paid. 


In  an  action  to  foredose  a  mortgage,  the  holder  of  a  snbseqnent  mortgage 
made  a  party.  At  the  sale  in  such  action  0.  parchaeed  the  premlaea  and 
took  a  deed  therefor,  bnt  paid  no  money  and  treated  the  eabeeqaent  nkort- 
gage  as  a  lien,  and  continued  to  pay  interest  thereon.  Meld,  that  a  grantee 
to  whom  Q,  conveyed  the  premises  by  a  full  ooyenant  deed,  free  from  aH 
incumbrances,  for  a  Taluable  consideration,  and  Without  notice,  took  the 
entire  title  free  from  the  lien  of  the  subsequent  mortgage. 

In  the  absence  of  proof,  a  deed  will  be  presumptive  evidence  of  the  payment 
of  the  consideration  named  therein. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
decision  of  the  court  in  an  action  tried  by  the  court  without  a  juiy. 

The  action  was  brought  in  Orange  county,  by  Marinda  Wood  • 
against  Samuel  Frazer  and  others,  among  whom  were  William 
McClughan  and  Mary  his  wife,  to  foreclose  a  mortgage  upon  premi- 
ses owned  by  said  William  McClughan.    The  mortgage  in  question 
was  executed  on  the  Ist  day  of  May,  1858,  by  defendant  Fraxer,  to 
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secure  the  payment  to  plaintiff  of  11,000,  upon  the  1st  of  Majr 
1863,  and  interest,  annually,  as  provided  in  a  bond  of  the  same 
date,  made  by  said  Frazer  and  one  Thomas  George,  who  was  also 
made  defendmt.  At  the*  time  this  mortgage  was  given  there  was 
a  prior  mortgage  upon  the  same  premises.  An  action  was  brought 
in  1862  to  foreclose  the  prior  mortgage,  and  plaintiff  was  made  a 
party  thereto,  and  appeared  by  attorney  therein.  Judgment  of 
foreclosure  was  therein  enter^  and  a  sale  ordered,  which  took 
place  on  the  4th  of  October,  1862,  under  the  direction  of  the  sheriff 
of  Orange  county,  and  the  premises  were  sold  to  said  Thomas 
George,  who  was  attorney  for  the  plaintiff  in  the  judgment,  for  a 
sum  sufScient  to  pay  the  mortgage  of  the  plaintiff  in  this  action 
and  all  liens  prior  thereto.  No  part  of  the  purchase-money  was 
paid  by  the  purchaser  to  the  sheriff  except  his  fees.  It  was  agreed 
at  the  time  of  sale  that  the  purchaser  should  take  the  premises 
subject  to  this  plaintiff's  mortgage,  which  should  be  considered  as 
so  much  of  the  purchase-money  bid  at  the  sale,  and  should  remain 
a  lien  on  the  lands  as  theretofore.  The  sheriff  never  made  any 
report  to  the  court  of  the  proceedings  under  said  judgment  or  of 
the  sale,  and  did  nothing  further  than  stated  except  to  execute  and 
deliver  to  the  purchaser  a  deed  of  the  premises,  dated  on  the  day  of 
sale,  and  duly  recorded  June  8,  1863.  On  the  2d  of  November, 
1863,  Bsid  George  conveyed  the  premises  in  question  in  fee  to  the 
defendant  William  McClughan,  by  a  full  covenant  warranty  deed, 
in  which  the  consideration  was  stated  to  be  $4,700,  and  the  premi- 
ses were  stated  to  be  ^^  free,  clear,  discharged  and  unincumbered  of 
and  from  all  former  and  other  grants,  titles,  charges,  estates,  judg- 
ments, taxes,  assessments  and  incumbrances  of  what  nature  or 
kind  soever."  At  the  time  of  such  conveyance  to  McClughan,  the 
mortgage  of  the  plaintiff  was  on  the  records  uncanceled,  and  it 
was  shown  that  George  paid  the  interest  on  the  mortgage  at  various 
times  up  to  1871.     • 

The  court  found  in  favor  of  plaintiff,  and  directed  a  judgment 
of  foreclosure  and  sale,  from  which  decision  and  the  judgment 
entered  thereupon,  defendants,  William  McClughan  and  Mary  hiB 
wife,  appealed. 

James  W.  Taylor,  for  appellants. 

John  Miller,  for  respondent 
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Babnabd^  p.  J.  This  judgment  should  be  leyersed*  A  mort- 
gage prior  to  the  plaintiff's  mortgage  had  been  previously  fore- 
closed^ and  the  plaintiff  was  a  defendant  in  that  action.  Upon  the 
sale,  the  premises  were  sold  by  the  sheriff  Vho  conducted  the  sale, 
to  Thomas  George.  Thomas  George  did  not  pay  the  money,  but 
continued  to  pay  interest  on  plaintiffs'  mortgage,  as  if  the  same 
was  a  lien  on  the  property.  George  sold  to  the  defendant 
McCliighan,  by  full  coyenant  warranty  deed,  free  of  incumbrance. 
This  passed  the  entire  title  to  McGlughan,  if  given  for  a  good  con- 
sideration, and  without  notice. 

In  the  absence  of  proof,  the  deed  will  be  held  presumptive  evi- 
dence of  the  payment  of  the  consideration  named  in  such  deed. 
Jackson  v.  McOhesney,  7  Cow.  360. 

Judgment  is  reversed,  and  a  new  trial  granted,  costs  to  abide 
event. 

Judgment  reversed  and  new  trial  granted. 


Yak  Bokkelek,  appellant,  v.  Taylob. 

Evidence— parrel  to  expUUn  writing. 

In  an  action  to  foreclose  a  mortgage  the  defense  was  a  release  of  the  morV 
gage  debt,  and  the  release  was  Introdaoed  in  evidence.  HM,  that  parol 
evidence  was  admissible,  to  show  that  at  the  time  the  release  was  made 
plaintiff  was  not  the  owner  of  the  mortgage,  and  that  the  validitj  of  the 
release  was  dependent  upon  a  condition  whidi  had  not  been  fnl filled. 

Appeal  from  a  judgment  at  special  term  in  &vor  of  defendants. 
Th^  action  was  brought  in  Kings  county  by  Spencer  D.  0.  Van 
Bokkelen  against  George  F.  Taylor  and  others  to  foreclose  a  mort- 
gage executed  in  1857  by  defendant  Taylor  to  the  plaintiff  to 
secure  a  note  of  $2,500  and  a  bond.  The  defense  was  that  the 
mortgage  debt  had  been  released  and  discharged  by  an  instrument 
executed  by  plaintiff.  Plaintiff  in  his  reply  aUeged  that  the  release 
was  not  intended  as  a  release  of  the  bond,  mortgage  and  note, 
which  at  the  time  of  the  execution  of  such  release  defendants  had 
due  notice  did  not  belong  to  plaintiff  but  had  a  long  time  pre- 
viously been  assigned  to  plaintiff's  brother.     The  release  in  ques- 
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tion  was  stated  in  the  answer  to  have  been  executed  June  23,  1868. 
Plaintiff  in  his  complaint  alleged  that  the  bond  and  mortgage  were 
assigned  by  him  to  his  brother  by  assignment  dated  December  4, 
I860,  and  re-assigned  to  him  by  assignment  dated  October  10, 1873. 
The  first  aasignment  was  recorded  August  10,  1868,  and  the  mort-. 
gage  itself  was  not  recorded  until  August  24,  1868^ 

The  release  mentioned  was  as  follows  :  '^  We,  the  undersigned, 
creditors  of  George  P.  Taylor,  of  Brooklyn,  State  of  New  York, 
for  value  receiyed  and  in  consideration  of  one  dollar  by  him  in  hand 
paid  to  each  of  us,  the  receipt  whereof  is  hereby  acknowledged,  do 
release  him  from  all  indebtedness  due  by  him  to  us  either  on  book 
account,  note  of  hand,  or.  in  any  other  way  bearing  date  prior  to 
January  1,  1868.'' 

This  was  signed  by  plaintiff  and  three  other  creditors,  and  the 
amounts  of  indebtedness  to  each  were  set  opposite  their  names.  Oppo- 
site plaintiff's  name  was  the  amount,  $3,500.  At  the  trial,  after 
this  release  had  been  introduced  in  behalf  of  defendant,  plaintiff 
was  examined  in  his  own  behalf,  and  asked  these  questions: 

^' What  was  said  (at  the  time  of  the  execution  of  the  release),  if 
any  thing,  as  to  its  yalidity  in  connection  with  all  the  creditors 
signing  it? 

^'  What  was  said,  if  any  thing,  in  reference  to  the  mortgage  at 
the  time  this  paper  was  given  to  be  executed? 

^'  Did  you  haye  any  conyersation  with  the  defendant  as  to  how 
the  amount  you  was  to  sign  off  for  was  made  up?  " 
.  Upon  the  objection  of  defendant,  these  questions  were  excluded. 
Other  questions  of  a  similar  nature,  asking  for  eyidence  tending  to 
proye  the  claim  of  plaintiff  that  the  release  was  not  intended  to 
include  the  mortgage  debt,  but  was  only  to  coyer  other  debts  alleged 
to  be  then  due  from  defendant  Taylor  to  plaintiff,  and  that  it  was 
to  be  conditional,  to  go  into  effect  only  upon  all  the  creditors  sign- 
ing it,  were  asked,  but  were  also  excluded. 

The  court  found  in  fayor  of  defendants,  and  from  the  judg- 
ment entered  plaintiff  appealed. 

David  Bamett  and  Jesse  Johnson^  for  appellant,  cited  as  to  excep- 
tions taken  to  the  admission  of  testimony,  1  Oreenl.  Ey.  (Bedfield's 
ed.),  §  284;  WaUis  y.  LitteU,  11  0.  B.  N.  S.  369;  S.  0.,  8  Jur. 
N.  S.  745;  Wake  y.  Earropy  10  W.  E.  626;  S.  C,  7  L.  T  K  S.  96; 
HaU  y.  Merrill,  9  Abb.  116, 
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D.  P.  Barnard^  for  respondent.  Plaintiff  was  estopped  by  the 
release  from  claiming  that  it  released  only  part  of  his  claims. 
BracKejf  y.  Oregory,  2  Oampb.  383;  Steinman  v.  Magnus,  id.  124; 
Fellows  Y.  Stevens,  24  Wend.  294;  Steams  y.  Tappin,  5  Duer^  294; 
HoM  Y.  MernU,  9  Abb.  116;  S.  C,  5  Bosw.  266. 

Babnabd,  p.  J.  I  think  the  court  erred  in  exclnding  CYidence 
offered  by  plaintiff^  as  to  what  took  place  at  the  time  of  the  deliyeiy 
of  the  release  in  question.  The  plaintiff  was  attempting  to  fore- 
close a  mortgage  executed  to  him  by  the  defendant  in  1857.  He 
claimed  that  this  .mortgage  was^  in  1860^  assigned  by  him  to  his 
brother,  Adrian  H.  Van  Bokkelen,  and  that  his  brother  continued 
to  own  the  same  until  1873. 

The  release  is  dated  in  1868,  and  purports  to  release  all  claims 
which  plaintiff  had  against  Taylor.  The  CYidence  rejected  was 
admissible  upon  two  groundi|.  In  the  first  place  the  plaintiff  was 
entitled  to  proYe,  that  Taylpr  knew  at  deliYcry  of  the  release,  that  the 
mortgage  in  question  belonged  to  plaintiff's  brother,  and  could  not 
be  released  by  plaintiff,  and  was  not  coYcred  by  his  release  to 
defendant.  In  the  second  place,  it  was  competent  for  plaintiff  to 
proYe,  that  the  Yalidity  of  the  release  depended  upon  a  condition 
which  had  not  happened. 

Judgment  is  rcYcrsed  and  a  new  trial  granted,  costs  to  abide 

eYent. 

Judgment  reversed  and  nmo  trial  granted. 


QuACKBNBOS  Y.  Sayeb,  appellant 

Usury  — facts  constituiing — what  it  not  a  »aU, 

Defendant's  son  applied  to  plaintiff  for  a  loan.  Plaintiff  said  he  had  no  span 
money;  that  hia  money  wae  all  invested  in  certain  railway  bonds.  Afterwazd 
in  consequence  of  negotiations  made  by  the  son,  who  was  pressed  for  money, 
of  which  fact  plaintiff  had  knowledge,  defendant  executed  a  mortgage  f6r 
$875  more  than  the  amount  of  the  bonds.  At  the  time  the  bond#  were  not 
worth  over  eighty  or  ninety  per  cent  of  their  face,  and  plaintiff  knew  they 
were  to  be  used  by  the  son  to  raise  money.  HM,  that  the  transaction  wu 
a  loan  and  not  a  sale,  and  was  mmrious.   ■ 

Appeal  from  a  judgment  in  faYor  of  plaintiff  entered  upon  the 
report  of  a  referee.     The  action  was  brought  in  Orange  county,  by 
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John  M.  QuackenboB  against  William  EL  Sayer^  and  others,  to 
foreclose  a  mortgage  executed  by  said  Sayer  to  plaintiff.  The 
defense  was  nsnry.  The  circumstances  under  which  the  loan  to 
secure  which  the  mortgage  was  given  were  these :  Stephen  H. 
Sayer,  a  son  of  the  defendant  above  named,  in  December,  1869, 
applied  to  the  plaintiff  for  a  loan  of  $5,000.  Plaintiff  informed 
said  Stephen  H.  that  he  had  no  money  to  lend;  that  he  had 
invested  all  his  spare  funds  in  the  mortgage  bonds  of  the  Mont- 
gomery and  Erie  Bailroad  Company,  but  that  he  would  have  some 
money  on  the  1st  of  April  following.  To  this  Stephen  H.  replied 
that  his  finances  were  in  such  a  shape  that  he  could  not  hold  out 
until  that  time.  The  parties* separated,  and  some  time  afterward 
Stephen  H.  had  an  interview  with  plaintiff  the  result  of  which  was 
that  it  was  agreed  that  a  mortgage  should  be  given  for  $5,375  by 
defendant,  upon  certain  real  estate  owned  by  him,  and  he  should 
receive  therefor  five  of  the  railroad  bonds  mentioned,  of  $1,000  par 
value  each.  The  mortgage  was  executed  on  the  8th  of  January, 
1870,  and  defendant  received  an  order  for  the  bonds  upon  the 
person  having  charge  of  them,  which  he  transferred  to  his  son, 
Stephen  H.,  who  obtained  the  bonds  and  negotiated  a  loan  upon 
them  of  eighty  per  cent  of  their  face  value.  The  bonds  were  sub- 
sequently sold  at  private  sale  for  eighty-five  per  cent. 

At  the  trial,  plaintiff  testified  that  he  sold  the  bonds  to  defendant 
at  107^  and  took  the  mortgage  therefor.  Stephen  H.  Sayer  testi- 
fied on  behalf  of  defendant,  that  the  amount  of  the  mortgage 
was  made  up  by  plaintiff  adding  $375,  as  the  amount  of  taxes 
he  would  have  to  pay,  to  the  $5,000,  par  value  of  the  bonds. 
Testimony  was  introduced,  showing  that  bonds  of  the  railroad 
company  had  been  sold  at  various  prices  from  80  to  95  per  cent, 
and  even  at  par  at  various  times.  At  the  time  of  the  execution  of 
the  mortgage  it  was  shown  that  not  far  from  80  was  the  market 
value. 

The  referee  held  that  the  transaction  was  a  sale  and  not  a  loan, 
and  directed  judgment  of  foreclosure  and  sale,  from  which  defend- 
ants, WilUam  H.  Sayer  and  wife,  appealed. 

Daniel  Finny  for  appellants.  It  is  not  necessary  to  prove  a 
corrupt  agreement;  the  court  will  infer  usury  from  the  facts. 
PaweU  V.  Waiers,  8  Cow.  696;  Bank  of  JJtica  v.  Wager,  %  id.  769; 
Dry  Dock  Bank  v.  Am.  L.  Im.  <&  Tr.  Co.,  3  N.  Y.  369;  SOsmier- 

Vol.  IV,  N.  Y.  Bep.  —  54 


426  SECOND  DEPARTMENT,    • 

Engh  Y.  Ureenbaum. 

liorn  V.  Talman,  14  id.  93, 118, 120;  Farm.  L,  dk  T.  Co.  v.  CarroU, 
5  Barb.  613,  657;  FieM&r  v.  Darrin,  50  N.  Y.  437.  The  trana- 
action  was  a  loan  and  not  a  sale.  Ord  on  IJsnry,  23;  Kekhium  t. 
Barber f  4  HiU,  224;  Bapeiye  t.  Anderson,  id.  472. 

J.  Jf.  Wilkin  and  8.  W.  FuUerton,  for  respondents,  cited  Dry 
Dock  Bank  y.  Am.  L.  Ins.  S  T.  Oo.,  supra;  Schermerhom  t. 
Talman,  supra. 

Babnard,  p.  J.  I  cannot  concur  with  the  referee  in  his  find- 
ing, that  the  transaction  in  question  was  a  sale  of  railroad  bonds, 
and  not  a  loan.  The  application  was  for  a  loan.  The  demand  was 
urgent  for  money.  The  bonds  were  receiyed  as  a  substitute  for 
money,  and  this  fact  was  known  to  plaintiff.  The  bonds  were  not 
worth  par.  It  is  quite  clear  that  $375  was  added  to  the  mortgage, 
for  the  prospective  taxes  on  the  bond  and  mortgage.  The  plaintiff 
agreed  to  carry  the  loan,  procured  by  Sayer  at  80  on  the  bond£  for 
three  months,  for  a  year;  a  fact  totally  inconsistent  with  a  bona 
fide  sale. 

Upon  the  whole  case,  I  think  a  loan  was  intended  under  the 
form  of  a  sale,  and  that  the  judgment  should  be  reyersed,  and  a 
new  trial  granted  at  special  term,  costs  to  abide  event. 

Judgment  reversed  and  new  trial  granted. 


Engh  y.  Obeenbaitm. 

Agency — when  principal  liabU  for  unauihoriud  aeti  of  agent. 

Defendants,  a  firm  of  bankers,  authorized  S.,  who  did  bostness  in  another 
place,  to  draw  upon  their  correspondents  in  Earope,  npon  their  aooo«iiit« 
agreeing  to  protect  such  drafts  upon  receiving  from  S.  sufficient  funds  for 
that  purpose.  S.  sold  several  drafts  drawn  in  that  way  to  plaintiff,  which 
were  paid  bj  defendants'  directions.  Hdd,  that  defendants  were  liable  for 
subsequent  drafts  of  the  same  kind  made  by  8.  and  sold  to  plaintiff,  although 
S.  did  not  furnish  defendants  funds  to  cover  them. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  a 
?erdiot  rendered  by  direction  of  the  court  and  from  an  order  deny- 
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ing  a  new  trial.  The  action  was  brought  in  Kings  county  by  John 
A.  Engh  against  Henry  Oreenbaum  and  David  S.  Greenbaum,  to 
recoTer  the  amount  of  two  drafts  drawn  on  a  house  in  Norway  by 
one  Swanstrom,  alleged  to  be  defendants'  agent  in  Brooklyn. 

The  defendants  are  bankers,  having  a  place  of  business  in  New 
York  city,  and  do  business  under  the  firm  name  of  Oreenbaum 
Brothers  &  Co.,  and  sell  bills  of  exchange  on  Christiana,  in  Norway, 
and  on  other  places  in  various  countries  to  those  wishing  to  pur- 
chase. Swanstrom,  from  whom  the  drafts  in  question  had  been 
purchased,  had  been  authorized  by  defendants  to  draw  his  own 
drafts  upon  the  correspondents  of  defendants  in  Europe  and  to  use 
therefor  certain  printed  blanks  furnished  by  defendants  gt  this 
form: 


a 


Exchange  for 187 


On  demand  of  this  first  of  exchange  (second  unpaid)  pay  to  the 

order  of vdue  received, 

and  charge  the  same  to  the  account  of  O.  B.  &  Co.,  as  per  advice 
from  thenu 

Your  obed't  serv'ts. 
No ^ 

The  defendants  also  furnished  Swanstrom  with  printed  instruc- 
tions containing  the  following :  '^  Instructions  to  correspondents 
for  the  sale  of  foreign  exchange."  ''Banks,  bankers  and  firms  in 
the  United  States  who  remit  money  to  Europe  through  us  draw 
their  own  drafts  on  our  correspondents  abroad,  as  per  annexed  list, 
and  report  to  us  promptly  the  number  and  date  of  their  drafts,  on 
whom,  in  whose  favor,  and  for  what  amount  they  have  drawn,  by 
simply  filling  out  the  Agents  Advice,  annexed  to  the  blanks  furnished 
them  by  us.  Such  drafts  are  to  be  covered  with  us  in  funds  par  at 
New  York,  and  will  then  be  duly  advised  for  protection  by  our 
regular  advices  to  Europe." 

Swanstrom  did  business  on  his  own  account  in  Brooklyn,  and 
plaintiff  had,  on  several  occasions,  previous  to  the  purchase  of  the 
drafts  in  question,  purchased  drafts  of  a  similar  character  made 
by  Swanstrom  upon  the  blanks  furnished  by  defendants,  and  these 
drafts  had  been  paid  by  the  correspondents  of  defendants  on  whom 
they  were  drawn.    Evidence  was  introduced  showing  that  Swans- 
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trom  was  allowed  by  defendants  a  commission  for  selling  theee 
drafts.  The  drafts  in  question,  which  were  drawn  npon  the  printed 
form  mentioned,  were  not  paid,  and  it  was  shown  that  the  reason 
for  their  non-payment  was  that  Swanstrom  had  not  paid  the 
amount  represented  by  them  to  defendants.  Eyidence  was  also 
given  on  the  part  of  plaintiff  to  show  that  Swanstrom  held  him- 
self forth  as  selling  these  drafts  for  defendants,  and  that  defend- 
ants had  admitted  that  he  had  been  their  agents  but  one  of  the 
defendants  testified  that  Swanstrom  had  only  authority  to  draw  on 
certain  conditions.  Upon  the  motion  of  counsel  a  yerdict  was 
directed  for  plaintiff.  From  an  order  denying  a  new  trial  and 
from  the  judgment  entered  upon  the  yerdict,  defendants  appealed. 

H.  Morrison,  for  appeUants.  The  draft  indicated  no  agency, 
and  defendants  cannot  be  held  thereon.  %  Eenfs  Com.  633; 
Addison  y.  Oandassequi,  4  Taunt.  574 ;  Ohit.  on  Gont.  224.  The 
agency  was  at  most  limited  and  special,  and  if  not  pursued  strictly 
did  not  bind  defendants  as  principals.  TrcuUsmms  Bank  y.  Astor, 
11  Wend.  87 ;  Rossiter  y.  BossUer,  8  id.  494 ;  BeaU  y.  AUen,  18 
Johns.  363 ;  Scott  y.  McGrath,  7  Barb.  54 ;  Munn  y.  Commissum 
Co.,  15  Johns.  44 ;  Faur  y.  Harrison,  3  Tenn.  757 ;  Whitehead  y. 
Tuckett,  15  East,  400 ;  Batty  y.  Carswell,  2  Johns.  48 ;  Oibson  t, 
Colt,  7  id.  390  ;  Bast  India  Co.  y.  Hmsley,  1  Esp.  111. 

Robert  Johnstone,  for  respondent. 

Babnabd,  p.  J.  The  defendants  are  bankers.  They  sell  drafts 
payable  in  the  various  countries  of  Europe.  They  employed  one 
Swanstrom  to  act  as  their  agent  in  selling  such  drafts  in  the  citj 
of  Brooklyn,  paying  him  one  and  one-half  per  cent  on  the  sale  of 
each  draft.  By  the  printed  instructions  given  him  at  the  time  of 
his  employment  he  was  directed  to  draw  his  oVn  drafts  on  defend- 
ants' correspondents  abroad,  and  report  promptly  the  number  and 
date  of  the  draft,  and  on  whom,  and  in  whose  favor,  and  for  what 
amount  drawn.  Lists  of  persons  on  whom  drafts  might  be  drawn 
in  different  countries  were  given  in  the  instructions,  and  by  those 
instructions  ^^  Such  drafts  are  to  be  covered  with  us  in  funds  par  in 
New  York,  and  "will  then  be  duly  advised  for  protection  hj  our 
regular  advices  to  Europe.''  The  defendant  furnished  these  drafts 
to  Swanstrom,  and  he  sold  a  number  of  them  to  plaintiff  which 
were  regularly  paid.    The  draft  in  question  was  not  paid.    The 
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agent  did  not,  in  this  instance^  cover  the  draft,  but  applied  the 
money  receired  from  plaintiff  to  his  own  use. 

I  think  the  defendants  are  liable  upon  it.  Swanstrom  did  what  he 
was  employed  to  do.  He  sold  drafts  payable  by  defendants  drawing 
on  their  agents  as  he  was  authorized  to  do,  in  his  own  name.  He 
received  plaintiff^s  money,  with  full  power  from  defendants.  As 
between  defendants  and  Swanstrom  he  was  bound  to  pay  the 
money  to  defendants ;  but  his  failure  to  do  this  did  not  affect  the 
plaintiff's  rights.  He  could  not  know  of  the  instructions  given  by 
defendants  to  their  agent.  If  he  did,  the  requirement  by  the  de- 
fendants of  their  agent  to  pay  the  price  of  draft  to  them,  is  no  more 
than  the  law  would  exact  in  the  absence  of  any  written  directions. 

The  defendants  cannot  authorize  a  sale  of  their  drafts,  and  make 

their  validity  depend  upon  the  fact,  whether  the  agent  pays  them 

the  money  received  for  them,  in  the  absence  of  knowledge  of  such  a 

condition  by  the  purchasers.    The  judgment  should  be  affirmed, 

with  costs. 

Judgment  affirmed. 


MiLLEB  y.    GOATES. 


Dursu — preuing  need  of  money  fiot — Pleading — oompUUni--^  te?iat  does  not 

eonstUiUe  cause  of  action, 

A  complaint  in  an  action  against  C.  &  M.,  set  forth  that  0.  sent  plaintiff  to 
New  Tork  to  establiah  the  sale  of  an  article  manafactnred  by  C. ;  that  it  was 
agreed  that  plaintiff  was  to  be  identified  with  the  baeinesB,  to  share  in  the 
profits,  and  be  paid  such  remuneration  as  the  saccess  of  the  business  war- 
ranted ;  that  the  plaintiff  established  the  business ;  that  M.  was  put  by  C.  in 
plaintiff's  place  without  C.'s  knowledge  or  consent ;  that  a  sum  of  $5,000 
had  accumulated  in  the  business  to  plaintiff's  credit ;  that  C.  refused  to  pay 
this  onless  plaintiff  signed  a  receipt  in  full,  and  that  needing  the  money  he 
signed  a  receipt  withdrawing  all  claim  against  C.  under  the  agreement.  The 
complaint  asked  for  an  accounting,  etc.,  and  that  the  receipt  be  declared 
void  as  obtained  by  fraud  and  duress.  Held,  (1)  that  the  case  was  not  one  of 
duress,  and  (2)  that  the  complaint  was  demurrable  as  not  showing  facts  con- 
stituting a  cause  of  action  against  either  M.  or  C. 

Appeals  from  two  orders  of  the  special  term,  one  overruling  a 
demurrer  to  the  complaint  of  one  defendant,  and  the  other  sustain- 
ing that  of  the  other  defendant. 
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^n-: 

The  action  was  brought  in  Kings  county  by  fiobert  Miller  against 

Andrew  Coates  and  Berkeley  Mostyn,  for  an  accounting  and  oiheir 

reliel     The  defendants  separately  demurred  to  the  complaint  upon 

the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  canw 

of  action.    At  t^he  special  term  the  demurrer  of  the  defendsnt 

Goates  was  oyerruled,  with  leave  to  answer  over;  from  the  order 

for  which  Coates  appealed.     The  demurrer  of  defendant  Mostyn 

was  sustained,  with  leave  to  plaintiff  to  amend;  from  the  order  for 

which  plaintiff  appealed.     Other  material  facts   appear   in   Urn 

opinion. 

Henry  8.  Bennett,  for  plaintiff. 

Jamee  Jf.  Varnum  and  James  Bmmott,  for  defendants. 

Tappen,  J.  The  court  at  special  term  sustained  the  demurrer 
of  the  defendant  Mostyn  to  the  plaintiff's  complaint,  and  over- 
ruled that  of  the  defendant  Coates,  giving  him  leave  to  answer  over. 

The  complaint  fails  to  set  out  any  tangible  fact  giving  the  plain- 
tiff a  cause  of  action  against  the  defendant  Mostyn,  and  the  order 
of  the  special  term  sustaining  his  demurrer  should  be  affirmed. 
The  complaint  is  exceedingly  voluminous,  not  to  say  wandering  and 
confused  or  illogical  in  its  statements.  The  plaintiff  was  sent  to 
New  York  from  Scotland  by  the  defendant  Coates  to  establish  'a 
market  for  a  manufacture  kaown  as  Coates'  best  linen  and  shoe 
thread.  The  enterprise  seems  to  have  succeeded  by  plaintiff's 
energy  and  industry  and  by  the  merits  of  the  article  offered  for 
sale.  The  enterprise  was  entirely  at  the  risk  of  Coates,  who  wis 
to  pay  all  expenses  ;  the  business  prospered  and  the  sales  in  1871 
reached  $100,000.  In  this  year  the  defendant  Coates  sent  the 
defendant  Mostyn  from  -Scotland  with  directions  to  the  plaintiff  to 
receive  Mostyn  in  his  employ  and  give  all  facilities  to  become 
acquainted  with  the  business ;  this  was  done  and  the  plaintiff 
returned  to  Scotland  for  a  few  months  to  visit  friends  and  improvs 
his  health.  The  business  was  left  in  Mostyn's  complete  chai]p 
with  full  power  of  attorney,  and  the  clerks,  stock  of  goods,  books 
and  accounts  were  fully  under  his  control.  After  being  some  time 
in  Scotland,  the  plaintiff  discovered  that  Mostyn  had  by  Coates' 
directions  taken  his  (plaintiff 's)  place  in  the  business,  and  that  his 
relations  with  the  business  and  with  Coates  were  terminated. 
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The  plaintiff  alleges  that  it  was  a  part  of  Coates'  agreement 
with  him,  and  was  an  incentive  to  the  plaintiff,  that  he  was  to  be 
identified  with  the  business,  to  have  a  share  of  the  profits,  and  to 
be  paid  a  remuneration  as  the  success  of  the  business  warranted, 
that  a  sum  of  $5,000  had  accumulated  to  his  credit  in  the  business, 
which  Goates  refused  to  pay  him  unless  he  signed  a  receipt  in  full, 
and  that  needing  the  money  for  other  business  he  accepted  it,  and 
80  signed,  giving  a  receipt  withdrawing  all  claim  against  Ooates 
under  the  agreement,  and  delivering  an  account  in  the  form  pre- 
scribed by  Goates.  The  plaintiff  then  asks  judgment  for  an 
accounting  for  the  payment  of  a  share  of  profits  to  him,  and  that 
the  receipt  may  be  adjudged  void  as  having  been  obtained  by  fraud 
and  duress. 

This  was  not  a  case  of  duress,  which  must  be  of  person  or  threats 
of  personal  injury;  mere  withholding  of  goods  or  money  due 
which  can  be  recovered  by  action  is  not  duress.  Foshay  v.  Fergtiaon, 
5  Hill,  154.  Nor  does  the  complaint  set  forth  any  particular  agree- 
ment specifying  any  interest  or  share  in  the  profits  as  going  to 
the  plaintiff.  If  defendant  Goates  owes  him  any  money  for  ser- 
vices, a  simple  action  therefor  would  be  the  appropriate  remedy, 
and  the  plaintiff,  in  c^e  the  receipt  should  be  a  bar,  must  rely  upon 
his  proof  to  explain  it,  or  to  break  its  legal  force.  If  he  made  a 
bona  fide  settlement  with  Goates  and  gave  a  release,  as  may  be 
gathered  to  be  the  fact  from  the  allegations  in  the  complaint,  these 
very  allegations  show  that  he  has  duly  released  his  claim,  and  that 
he  has  no  cause  of  action  against  the  defendant.  He  pleads  no 
fact  constituting  a  valid  and  legal  reason  for  disturbing  the  settle- 
ment and  release,  and  his  complaint  would  seem,  therefore,  to  be 
without  those  elements  or  features  upon  which  on  due  proof  any 
judgment  could  be  had  against  the  defendant. 

Whatever  cause  of  action  the  plaintiff  has  against  Goates,  it  will 
need  to  be  stated  in  some  other  form  to  make  a  complaint  which 
the  defendant  can  be  called  on  to  answer. 

The  judgment  overruling  Goates'  demurrer  should  be  reversed 
and  judgment  given  thereon  for  the  defendant  with  costs,  with 
leave  to  plaintiff  to  amend  in  twenty  days. 

JudgmevU  reversed  as  to  demurrer  of  Coates,  and  affirmed  as  tc 
that  of  Mostyn. 
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GooDALB,  appellant,  t.  Fikk. 

ArreH  in  ehU  action  —Joinder  of  dawn  authorising  with  one  not  auSkeriemg 

arrett. 

PlaintliF  obtained  a  jadgment  In  New  Jersey  npon  two  olaims,  one  for  moneji 
due  upon  a  sale  of  a  drag  store,  the  other  for  a  loan.  In  an  action  upon 
the  judgment,  upon  an  affidavit  averring  fraud  in  the  purchase  of  ths 
drug  store  but  showing  no  fraud  in  relation  to  the  loan,  an  order  of  amit 
was  obtained.    ffM,  that  the  order  could  not  be  sustained. 

Appeal  from  an  order  of  the  special  term  vacating  an  order  of 
arrest  granted  in  this  action  by  the  special  connty  judge  of  Orange 
county.  The  action  was  brought  in  Orange  county  by  William  H. 
Goodale  against  William  H.  Finn,  upon  a  judgment  recoTered  by 
plaintiff  against  defendant  in  the  State  of  New  Jersey.  The 
material  facts  of  the  case  appear  in  the  opinion. 

Bacon  A  Duryea,  for  appellant.  The  order  was  properly  granted 
under  Code^  §  179,  subd.  4,  on  the  ground  that  defendant  had  been 
guilty  of  a  fraud  in  incurring  the  obligation  for  which  the  actaon 
was  brought.  Smith  y.  SpinoUa,  2  Johns.  198;  Sicard  r.  Whale,  11 
id.  194;  Peck  v.  ffozier,  14  id.  346;  City  Bank  t.  Lumley,  28  How. 
397;  Brown  v.  Ashbotigh,  40  id.  226;  Johnson  v.  Whitman,  10  Abh. 
N.  S.  Ill;  Arthurton  v.  DfiUey,  20  How.  311;  Wanzerr.  DeBaun,  1 
E.  D.  Smith,  261;  Greenbaum  t.  8Mn,  2  Daly,  223. 

Daniel  Finn,  for  respondent. 

Tappen,  J.  The  plaintiff  recovered  a  judgment  agamrt  the 
defendant  in  the  State  of  New  Jersey,  where  they  both  resided, 
and  subsequently  the  plaintiff  brought  this  action  in  this  State 
upon  the  New  Jersey  judgment;  and  he  also  obtained  an  order 
of  arrest  against  the  defendant  averring  that  the  defendant 
had  been  guilty  of  fraud  in  contracting  the  debt  or  obligation 
for  which  the  action  is  brought;  and  further  averring  tiist 
defendant  had  removed  or  disposed  of  his  -property  with  intent 
to  defraud  creditors,  and  making  certain  allegations  of  fact 
to  justify  these  averments.  The  defendant  bought  a  drug  store 
and  its  contents  of  the  plaintiff,  at  Hackettstown,  New  Jersey, 
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in  the  year  1871,.  for  the  sum  of  about  $2,300,  one-half  of  which 
had  been  paid  by  the  defendant  before  he  was  sued  by  the  plaintiff 
in  New  Jersey,  for  the  balance  of  the  purchase-money  which  was 
represented  by  the  defendant's  promissory  note,  and  for  an  addi- 
tional sum  of  $100  loaned  to  him  by  the  plaintiff  in  January,  1873. 

The  fraud  in  contracting  the  debt  consists  in  the  representations 

of  the  defendant  as  to  his  means  and  resources  to  pay  the  debt,  and 

*  the  plaintiff   says  the  statements  were  false.      The  parties  are 

brothers-in-law.     The  defendant  stated  his  resources  were  to  come 

from  his  share  of  his  father's  estate. 

The  plaintiff  obtained  his  judgment  in  New  Jersey  against  the 
defendant  on  the  25th  of  September,  1873,  for  $1,270,  and  costs, 
being  the  balance  due  on  the  drug  store  purchase  note,  and  for  the 
$100  note.  Prior  to  this  the  defendant's  mother,  Eliza  Finn,  had 
obtained  a  judgment  against  him  for  alleged  borrowed  money, 
under  which  judgment  the  drug  store  and  its  contents  were  sold 
by  the  sheriff,  in  April  or  May,  1873. 

The  plaintiff  says  that  notwithstanding  the  sale,  the  defendant 
remained  in  possession,  apparently  doing  business  as  before,  and 
applying  some  of  the  goods  to  the  payment  of  defendant's  debts;  the 
•defendant  says,  that  his  mother  had  to  buy  most  of  the  property  at 
the  sheriff's  sale,  and  that  he  subsequently,  by  her  express  authority, 
went  on  to  sell  the  goods,  and  close  the  establishment  to  the  best 
advantage,  and  that  he  subse^quently  accounted  fully  to  her. 
Nothing  is  advanced  to  impair  the  hona  fides  of  the  mother's  judg- 
ment, and  she  makes  affidavit,  that  by  advice  of  her  attorney, 
she  gave  Einn  a  power  of  attorney  to  make  the  sales  of  the  goods 
which  she  had  to  purchase  at  the  sheriff's  sale,  and  that  Finn 
accounted  to  her  for  the  sales  and  paid  her  the  proceeds. 

The  charge  th&t  defendant  had  disposed  of  his  property,  with 
intent  to  defraud  creditors,  is  not  sustained.  The  charge  that  the 
debt  was  fraudulently  contracted  depends  upon  the  construction 
given  to  the  defendant's  representations  as  to  what  be  had  received, 
and  would  receive  from  his  father's  estate. 

The  defendant  denies  these  representions,  but  the  weight  of  the 
depositions  shows  that  he  made  them;  their  falsity  is  not  definitely 
established,  but  is  inferred  from  his  inability  to  pay  his  mother  or 
the  plaintiff.  The  money,  some  $1,200,  which  the  plaintiff  did 
receive  from  defendant,  appears  to  have  been  mostly  borrowed  from 
his  mother. 

Vol.  rV,  N.  Y.  Kbp.  —  66 
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■  The  plaintiff  gave  to  the  defendent  an  agreement  at  the  time 
of  the  sale  in  respect  to  the  promissory  note^  given  for  the 
balance  of  the  purchase-money,  which  was  drawn  at  one  day  after 
date.  This  agreement,  among  other  things,  provided  that  the  note 
could  be  paid  in  installments  of  $150,  every  six  months,  and  inter- 
est on  the  debt,  and  in  default  of  that  and  several  other  conditions, 
the  whole  debt  should  be  due.  The  defendant  says  that  he  informed 
the  plaintiff  that  he  would  have  to  meet  the  note,  or  the  install-  ' 
ments,  out  of  the  business  of  the  drug  store,  and  the  plaintif 
assented.  The  further  fact  is  averred  that  the  parties  are  brothers- 
in-law,  and  plaintiff  was  for  years  acquainted  with  the  defendant 
.  and  his  circumstances  in  life.  Two  half-yearly  installments  were 
subsequently  paid  on  the  note,  with  interest  on  the  debt.  Enough 
is  disclosed  by  the  papers  to  show  that  the  plaintiff  was  so  situated, 
with  respect  to  the  defendant,  as  to  raise  a  doubt  whether  any  fraud 
was  practiced  on  him  by  the  defendant,  with  respect  to  his 
resources,  and  this  agreement  gave  the  defendant  four  or  five  years 
to  pay  the  debt,  provided  he  made  no  default. 

No  averment  of  fraud  touches  tl^e  $100  loaned  by  plaintiff  to 
defendant.  It  is  included  in  the  New  Jersey  judgment,  obtained 
by  plaintiff,  and  the  order  of  arrest  is  for  the  entire  debt  repre-, 
sented  by  that  judgment  For  that  reason  the  order  cannot  be 
sustained.  Robinson  v.  Flinty  16  How.  243;  Brown  v.  AshbougK 
40  How.  226;  Bowen  v.  True,  53  N.  Y.  640. 

The  further  question  presented  by  the  case  is  this,  the  alleged  fraad 
was  practiced  in  New  Jersey;  the  entire  transaction  happened  there; 
the  parties  lived  there ;  the  plaintiff  pursued  his  claim  to  judg- 
ment in  the  courts  of  that  State;  without  any  averment  of  fraud 
against  the  defendant,  and  the  judgment  which  he  there  obtained 
now  constitutes  the  debt  or  obligation  which  he  brings  an  action 
on  in  this  State.  In  view  of  the  conclusion  reached  on  the  other 
branch  of  the  case,  it  is  not  necessary  to  consider  the  last  question 
at  length  for  the  decision  of  the  question,  but  the  case  does  not,  in 
any  of  its  circumstances,  come  under  any  one  of  the  heads  or  sab- 
divisions,  providing  for  an  arrest  in  section  1?9  of  the  CJode.  The 
order  of  the  special  term  vacating  the  order  of  arrest  is  affirmed, 
with  tlO  costs,  and  disbursements  according  to  stipulation. 

Order  affirmed. 
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Tompkins,  appellant,  v.  Hodgsok. 

Highuoy — easement  of  public — erection  of  soldiers'  monument  in. 

The  trasteea  of  a  village  authorized  the  erection  of  a  soldiers'  monament  in 
one  of  the  pnblic  streets.  Held,  that  they  could  do  so  without  the  consent  of 
the  owner  of  the  fee. 

Appeal  from  a  judgment  in  favor  of  defendants  in  an  action, 
tried  at  the  special  term  before  the  conrt,  without  a  jury.  ,  The 
action  was  brought  in  i^estchester  county,  by  J.  Warren  Tompkins 
against  Valentine  Hodgson,  president  of  the  board  of  trustees 
of  the  village  of  White  Plains,  and  Elisha  P.  Ferris,  to  com- 
pel the  removal  of  a  monument  erected  in  one  of  the  streets  of 
said  village  in  front  of  plaintiff's  lands.  The  court  before  whom 
the  action  was  tried  found  the  following  facts: 

That  Broadway  in  the  town  of  White  Plains  has  been  a  public 
highway  for  over  fifty  years,  having  been  taken  by  law  and  dedi- 
cated as  such;  that  it  was  about  two  hundred  and  seventy-eight 
feet  wide  opposite  plaintiff's  premises,  and  has  always  been  of  this 
width.  That  the  plaintiff  owns  a  piece  of  land  fronting  on  the 
street  two  hundred  and  fifty  feet,  and  his  deed  entitles  him  to  a  fee 
to  the  center  of  the  street,  subject  to  the  rights  of  the  public  in 
the  highway.  That  the  incorporated  village  of  White  Plains 
includes  Broadway  so  far  as  it  fronts  on  plaintiff's  premises.  That 
under  chapter  1865,  Laws  of  1869,  the  town  of  White  Plains  raised 
money,  by  tax,  to  build  a  soldiers'  monument  in  honor  of  the 
soldiers  of  said  town  who  perished  during  the  late  rebellion.  That 
the  town  officers,  T^ith  the  consent  of  the  village  authorities,  erected 
the  monument  in  that  part  of  Broadway  fronting  on  plaintiff's 
land,  near  the  center  of  the  street,  but  entirely  on  the  plaintiff's 
side  of  the  center.  That  the  defendant,  Hodgson,  and  the  defend- 
ant, Ferris,  the  former  as  president  of  the  Veteran  Association, 
and  the  latter  as  president  of  the  Village  of  White  Plains, 
did  acts  in  reference  to  the  building  of  said  monument  suffi- 
cient to  make  each  liable  for  a  trespass  on  plaintiff,  if  the  building 
of  such  monument  was  a  trespass.  That  the  place  covered  by  the 
monument  is  not  needed  by  the  public  for  travel  thereupon,  and 
has  not  been  actually  traveled  over.  That  the  monument  is  a  great 
ornament  to  the  place  where  it  is  erected. 
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The  court  found  as  a  conclusion  of  law,  that  the  building  of  said 
monument  was  not,  and  the  continuance  is  not,  an  infringement  on 
the  rights  of  the  plaintiff,  and  that  the  complaint  be  dismissed, 
with  costs. 

cT.  W.  TompkinSf  appellant,  in  person. 

J,  0,  Dychman,  for  respondents. . 

Tappbn,  J.  The  plaintiff  is  a  property  owner  and  resident  of 
the  Tillage  of  White  Plains,  in  the  county  of  Westchester.  By  the 
act  of  May  11,  1869  (chapter  856),  authority  was  given  to  raise 
money  by  tax,  to  be  issued  under  certain  regulations,  for  the  purpose 
of  erecting  a  pubic  monument  within  the  town  or  county  in 
memory  of  the  soldiers  of  such  town  or  county  or  in  commemora- 
tion of  any  public  person  or  erent. 

A  sum  of  $1,600  was  thus  raised  by  the  town  of  White  Plains,  the 
provisions  of  the  law  in  other  respects  complied  with,  and  the  con- 
sent of  the  trustees  of  the  village  ol  White  Plains  given,  "to  the 
erection  of  said  monument  on  Broadway  at  a  point  nearly  opposite 
Bailroad  avenue,"  and  authorizing  the  town  authorities  to  grade 
the  ground  for  said  monument,  under  the  direction  of  the  com- 
mittee on  roads  and  bridges,  provided  such  grading  should  not  inter- 
fere with  any  existing  carriage-way  on  Broadway. 

The  defendants,  under  this  authority,  made  suitable  contracts, 
and  a  soldiers'  monument  was  put  up  on  Broadway,  opposite  the 
plaintiff's  premises,  and  he  brings  this  action,  claiming  that  the 
structure  is  for  a  new  purpose,  foreign  to  the  right  of  the  public  in 
the  highway,  and  that  it  is  a  nuisance  and  a  trespass  as  regards  the 
plaintiff's  property  and  residence,  and  asking  the  judgment  of  the 
court,  that  the  defendants  be  compelled  to  remove  the  monument 
and  all  the  materials  used  in  its  erection,  and  that  they  be 
restrained  from  continuing  the  same  on  the  plaintiff's  land  on  said 
highway. 

By  the  facts  established  at  the  trial,  it  appears  that  Broadway 
has  been  for  over  fifty  years  a  highway  of  the  width  of  278  feet 
opposite  plaintiff's  premises;  that  plaintiff  owns  a  piece  of  land 
fronting  250  feet  on  the  highway^  and  to  the  center  thereof,  subject 
to  the  rights  of  the  public  in  the  highway;  that  the  monument  on 
Broadway  was  in  front  of  plaintiff's  land,  near  the  center  of  the 
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Btreet,  but  entirely  on  the  plaintiff's  side  of  the  center;  that  the 
space  covered  by  the  monument  is  not  needed  for  public  travel,  and 
has  not  been  actually  traveled  over;  and  that  the  monument  is  a 
great  ornament  to  the  place  where  it  is  erected. 

By  an  ordinance  of  the  village  passed  in  May,  1871,  '^All  that  part 
of  the  street  or  avenue  known  as  Broadway,  except  the  constructed 
sidewalks  and  carriage-ways,"  was  reserved  as  a  public  square  or 
park.  The  carriage  roads  or  tracks  and  f ootwalks  are  well  defined 
on  this  wide  piece  of  land  called  Broadway,  and  the  land,  not  occu- 
pied by  such  roads  or  walks,  is  largely  grown  with  trees,  shrubbery 
and  grass,  and  here,  in  an  appropriate  place  the  monument,  in  good 
taste  and  well  designed,  is  erected. 

The  plaintiff  asks  the  court  not  to  take  judicial  notice  of  the 
beauty  of  the  monument,  and  says  it  is  not  beautiful.  It  is  on  a 
mound  about  fifty-eight  feet  square  and  four  feet  high,  and  con- 
sists of  a  base  and  a  metallic  figure,  together  sixteen  feet  high. 

The  chief  question  is,  have  the  trustees  of  the  village,  who  have 
control  of  the  streets  for  public  use,  the  power  to  make  this  use  of 
this  highway? 

When  it  is  considered  that  highways  are  public  for  other  purpo- 
ses than  traveling,  for  shade  trees  and  sidewalks  by  legislative 
enactment,  and  for  sewers,  lamps,  gas  and  water  pipes,  public  wells 
and  cisterns,  and  that  these  uses  are  in  harmony  with  the  uses  of  a 
public  highway  when  they  do  not  obstruct  travel;  the  further  con- 
clusion will  readily  be  reached,  that  the  law  will  sanction  the  erec- 
tion of  a  work  of  art,  such  as  an  ornamental  statue,  without 
thereby  trespassing  in  any  respect  on  the  rights  of  the  owner  of  the 
soil,  who  holds  strictly  subordinate  to  public  use. 

Statues  of  men,  and  in  commemoration  of  great  public  events 
are  now  considered  as  the  legitimate  belongings  of  public  places ; 
the  statue  of  Franklin  is  in  Printing  House  square,  directly  on  a 
highway  in  New  York  city,  and  the  statues  of  Washington  and 
Linooln  are  on  the  public  street  at  the  south  of  Union  square,  in 
that  city.  Cities,  both  ancient  and  modem,  in  the  old  world,  give 
abundant  proof,  that  statues,  ornamental  temples,  obelisks,  pillars 
and  columns,  have  long  been  considered  legitimate  objects  of  pub- 
lic approval  and  admiration,  and  they  are  neither  to  be  hid  in  a 
comer  or  placed  where  they  cannot  be  seen.  New  discoveries  make 
new  uses,  and  telegraph  poles  run  on  highways  all  over  the  land. 

The  streets  in  a  populous  city  or  village  may  be  appropriated  to 
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other  purposes  than  that  of  a  mere  place  of  passage;  they  may  be 
used  and  appropriated  for  the  promotion  of  the  healthy  trade,  com- 
merce and  conyenience  of  the  public,  and  it  may  be  added,  for  any 
public  use  which  is  consistent  and  in  harmony  with  their  use  as 
public  highways.  People  v.  Kerr,  27  N.  Y.  213;  Plant  v.  Long  L 
R.  R.  Go.y  10  Barb.  26;  CJiapman  v.  J.  £8.  R.  R.  Co.,  id.  360: 
Milhau  T.  Sharp,  16  id,  211 ;  Kehey  v.  King,  32  id.  417.  The 
judgment  for  the  defendant  should  be  affirmed,  with  costs. 

Judgment  cfjgSrmed. 


People  ex  rel  Ludlum  v.  Wallace. 

Hightoays  —  Certiorari  to  reoiew  proceedings  of  cammisnoners  of —  Jiot  atUnBatde 
while  appeal  u  pending.  La/ws  1873,  chapter  815,  as  to  notices  —  vihxii  is,  com 
pUance  therewith. 

Where  an  appeal  waB  taken  to  the  county  judge  from  the  decision  of  commu- 
Bioners  laying  out  a  highway  and  referees  appointed.  Held,  that  while  the 
proceedings  on  that  appeal  were  undetermined  a  certiorari  to  reverae  the 
proceedings  of  the  commiBsioners  would  not  be  entertained. 

By  Laws  1873,  chapter  815,  the  applicant  for  a  highway  is  required  to  specify 
in  a  notice  to  be  given  by  him  to  the  commissioners  of  highways,  the  towu 
clerk,  and  a  justice  of  the  peace,  the  time  when  a  jury  will  be  drawn.  In 
the  notices  served  on  the  clerk  the  time  was  named,  but  it  was  not  in  those 
served  on  the  commissioners  and  the  justice.  The  drawing  was  before  tlie 
proper  officer,  and  the  justice  subsequently  issued  a  summons  for  and  swore 
the  juzy.    Hdd,  that  the  substantial  requisites  of  the  statute  were  obfierved 

Certiorari  to  review  the  proceedings  of  the  commissioners  of 
highways  of  the  town  of  Oyster  Bay,  in  the  matter  of  laying  out  a 
highway  across  Centre  Island  beach  in  that  town.  The  writ  was 
issued  upon  the  application  of  Henry  Ludlum  against  Stephen  Wal- 
lace, Henry  C.  Baker  and  Benjamin  W.  Craft,  commissioners  of 
highways  of  said  town.  The  affidavit  stated  many  grounds  of 
irregularity  but  none  sustained  by  the  return.     The  opinion  states 

fully  the  only  material  points  raised  upon  such  return. 

I 

Whitehead  H,  Van  Wyck,  for  relator.  The  fact  that  the  proceed- 
ings are  not  terminated  is  no  ground  for  quashing  the  writ.  War- 
vrich  V.  Judges  of  Orange,  13  Wend,  432;  People  v.  Judges  of  Suf- 
folk, 24  id.  249 ;  Fitch  v.  Commissioners  of  Kirhland,  22  id.  132 ; 
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A  llyn  V.  Commissioners  of  ScJiodack,  19  id.  342.  Also  cited,  Stew- 
art V.  Wallis,  30  Barb.  344;  People  v.  Soper,  7  N.  Y.  428;  People  v. 
Vermilyea,  7  Cow.  108,  137;  People  t.  Mayor  of  New  York,  2  Hill, 
9;  Nichols  t.  Williams,  8  Cow.  13;  People  v.  Wheeler,  21  N.  Y.  82; 
Matter  of  Eightieth  street,  16  Abb.  169;  Davison  v.  ffiK,  1  East,  34; 
Ooss  Y.  Jackson,  3  Esp.  198. 

jKi(W  i7.  Beach,  for  respondent,    • 

Tappbn,  J.  The  relator  seeks  a  review  of  the  proceedings  of 
the  respondents  in  laying  out  a  highway,  and  avers  certain  irregu- 
larities and  omissions  in  the  proceedings. 

The  decision  of  the  commissioners  was  made  on  the  25th  of  July, 
1873,  ftnd  an  appeal  was  taken  to  the  county  judge  by  the  relator; 
referees  were  appointed  by  the  court,  and  proceedings  on  that  appeal 
are  still  pending  undecided.  For  this  reason  it  would  seem  to  be 
contrary  to  the  established  practice  to  entertain  the  writ  or  to 
examine  the  questions  raised  upon  and  presented  by  the  return. 
People  V.  Covert,  1  Hill,  674;  Bx parte  Mayor  of  Albany,  23  Wend. 
283. 

.  A  further  examination  of  the  case  on  the  merits  does  not  disclose 
any  substantial  irregularity  or  omission  going  to  the  validity  of  the 
proceedings  on  the  part  of  the  commissioners.  Notices  required 
by  law  appear  to  have  been  given  in  due  form,  jurors  summoned, 
sworn,  and  after  examination  of  the  route  of  the  proposed  high- 
way, their  certificate  given  in  its  favor,  and  then  the  commis- 
sioners' order  made  laying  out  the  highway.  Following  this  comes 
the  relator's  appeal  to  the  county  judge,  and.  the  appointment  of 
referees. 

The  proceedings  are  under  the  provisions  of  the  Revised  Statutes, 
as  amended  by  the  Laws  of  1873,  chap.  315.  By  the  amendment 
the  applicant  for  a  highway  is  required  to  specify,  in  a  notice  to  be 
given  by  him  to  the 'commissioners  of  highways,  the  town  clerk  and 
a  justice  of  the  peace,  the  time  when  a  jury  will  be  drawn  by  the 
town  clerk.  The  notice  given  to  the  town  clerk,  and  embraced  in 
the  return,  specifies  such  day,  and  the  return  shows  that  two  of  the 
commissioners  were  present,  at  that  time,  at  the  drawing  of  the  jury. 
The  notice  given  by  the  applicant  to  the  justice  of  the  peace  and  to 
the  commissioners  of  highways  asks  for  a  jury,  but  does  not  name  a 
day  for  the  drawing.     The  commissioners  attended  at  the  drawing. 
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and  the  statute  provides  that  the  drawing  may  be  in  the  presence 
of  a  justice  or  a  commissioner.  The  object  of  the  notice  is  to  giye 
some  one  of  these  town  officers  an  opportimiiy  to  attend  and  inspect 
the  drawing  of  the  twenty-four  jurors  required.  As  this  duty  was 
performed  by  the  two  highway  commissioners^  and  the  justice  Clapp, 
to  whom  notice  requiring  a  jury  had  been  given,  subsequently  issued 
a  summons  for  and  swore  the  jury,  the  substantial  requisites  of  the 
statute  have  been  observed. 
The  writ  should  be  quashed. 

Ordered  accordingly. 


FIRST  DEPARTMENT. 
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BiCHABDSOK^  appellant^  y.  Yibtub. 
Malidaua  prosecution — what  is  not — acts  under  cuMee  of  counsel. 

Plaintiff  and  defendants  had  unsettled  inutual  claims  against  each  other.  One 
of  the  defendants  went  to  Rhode  IsUnd,  where  plaintiff  was  to  settlt)  the 
same.  While  there,  plaintiff  hroaght*  action  on  his  claim,  and  caused  the 
arrest  of  defendant  thei^in.  Defendants  then  brought  action  upon  their 
claim  and  procured  the  arrest  of  plaintiff.  The  defendants*  claim  could  not  be 
set  off  in  the  action  by  plaintiff.  Arrest  was  then  a  common  though  not  the 
only  mode  of  commencing  an  action  in  Rhode  Island,  and  the  arrest  was 
procured  by  the  advice  of  counsel,  and  defendants  disclaimed  malice  in  pro- 

*  curing  it.  The  two  actions  were  tried  together  and  a  balance  found  due 
plaintiff  after  deducting  defendants'  claim.  Held,  that  defendants  were  not 
liable  for  malicious  prosecution. 

The  bona  fide  acts  of  a  party  on  advice  given  by  counsel,  after  a  full  and  fair 
statement  of  the  facts,  are  evidence  of  probable  cause,  however  erroneous  the 
advice  may  be. 
# 

Appeal  from  a  judgment  in  favor  of  defendants  entered  upon 
the  report  of  a  referee.  The  action  was  brought  by  Henry  H. 
Eichardson  against  William  A,  Virtue  and  Charles  H.  Yorston  to 
recover  damages  for  the  alleged  malicious  arrest  of  plaintiff.  The 
facts  sufficiently  appear  in  the  opinion. 

jB.  H.  Underhill  and  James  Hickey,  for  appellant,  cited  Bird  v. 
LifiBy  1  Comyn,  190;  Ooslin  v.  Wilcochy  2  Wils.  302;  Austin  v. 
Debuam,  3  B.  *  0.  139;  Wentworth  v.  Bulimy  9  id.  480;  Dromfield 
v.  Archer y  5  B.  &  Aid.  513;  Macfarlan  v.  ElliSy  1  Fos.  &  Finn. 
288;  Brown  v.  Mclntyre,  43  Barb.  344;   Orinnell  v.  Steioart,  12 
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Abb.  220;  Pierce  y.  Thompson,  6  PiUc  193;  Panghum  y.  BuU,  1 
Wend.  346. 

ChamberSy  Pomeroy  £  Boughtm,  for  respondents. 

Brady^  J.  This  is  an  action  for  malicious  prosecntion.  The 
eyidence  shows  that  the  plaintiff  was  in  the  employment  of  the 
def endants,  having  charge  of  what  is  called  their  Providence  agencj 
in  Providence^  Rhode  Island.  They  became  dissatisfied  with  his 
mode  of  conducting  their  business^  and  called  upon  him  to  make 
np  his  accounts.  Several  meetings  were  had  on  the  subject  of  their 
differences^  each  making  a  claim  iagainst  the  other,  but  no  settlement 
was  arrived  at  The  defendant  Yorston  went  to  Providence  in 
May,  1868,  and  at  that  time,  it  seems,  upon  the  plaintiff's  intimation, 
that  he  was  ready  to  settle,  and  while  there,  and  soon  after  hid 
arrival  at  plaintiff's  place  of  business,  was  arrested  at  the  instance 
of  the  latter,  and  held  to  bail  in  the  sum  of  14,000  to  appear.  The 
defendants  then  commenced  an  action  against  the  plaintiff  in  which 
he  was  held  to  bail  in  t2,500  for  his  appearance.  The  defendant 
Yorston  gave  the  necessary  security  and  was  discharged,  bat  the 
plaintiff,  failing  to  procure  it,  was  detained  in  prison  for  a  considen^ 
ble  length  of  time. 

Prior  to  tho  commencement  of  the  defendants'  action,  there  were 
several  interviews  between  them  and  their  attorney,  and  the  action 
was  the  result  of  such  interviews  and  the  advice  of  their  counsel 
It  was  necessary  for  them  to  proceed  by  action  because  the  defend- 
ants' claim,  consisting  mainly  of  unliquidated  damages,  could  not  be 
set  off  in  the  action  against  them  by  the  plaintiff.  Imprisonment 
for  debt  was,  at  that  time,  authorized  by  the  laws  of  Rhode  Island, 
and  resort  to  it  was  the  usual  and  ordinary  mode  of  procedure, 
although  it  was  not  necessarily  so.  It  appears  to  have  been  the 
uniform  practice  there  also  to  lay  the  damages  in  the  writ  at  double 
the  amount  of  the  claim,  and  the  sheriff  was  directed  to  hold  the 
defendant  to  bail  to  answer  the  complaint  The  bail  required  of 
the  defendant  at  the  instance  of  the  plaintiff  in  his  suit  was  14,000, 
and  of  the  plaintiff  at  the  instance  of  the  defendants  in  their  suit, 
$2,500,  as  already  mentioned.  The  defendants  claimed  $1,200  and 
upwards,  consisting  of  damages  for  a  violation  of  .the  plaintiff's 
contract,  and  moneys  due  from  him.  Both  parties  as  suggested  by 
the  referee  herein  were,  however,  uncertain  as  to  the  extent  of  the 
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claim  they  held,  and  neither  was  precise.  These  actions  thus  com- 
menced were  tried  together,  and  the  auditor  who  heard  and  decided 
them  then  gaye  judgment  for  the  plaintiff  herein,  after  deducting 
such  claim  as  the  defendants  established  against  him.  The  recovery 
of  the  former  was  for  the  sum  of  1223.88. 

It  must  be  conceded  that  the  imprisonment  of  the  plaintiff  was, 
under  the  circumstances,  and  considered  in  reference  to  the  result 
of  the  action,  a  hardship,  but  it  was  the  fault  of  the  remedy 
allowed.  The  defendants  having  resorted  to  it,  or  employed  it,  are 
free  from  responsibility  for  the  consequences,  unless  actuated  by 
malice,  and  unless  there  was  a  want  of  probable  cause  for  the  prose- 
cution. These  are  indispensable  elements  of  the  plaintiff's  case, 
and  must  be  affirmatively  shown.  Proof  of  one  and  the  absence  of 
the  other  is  not  enough.  They  must  concur.  Hall  v.  Suydam,  46 
Barb.  83;  Vanderhilt  v.  Maihis,  5  Duer,  304;  Miller  v.  Milligany 
48  Barb.  36;  Besson  v.  Southard,  ION.  Y.  236;  McKown  v.  Hunter, 
80  id.  627. 

The  finding  of  the  referee,  on  this  subject  is  in  favor  of  the 
defendants,  and  the  evidence  sustains  the  conclusions  at  which  he 
has  arrived.  The  testimony  given  discloses  perhaps  the  prevalence 
of  much  feeling  between  the  parties,  but  that  they  both  believed 
in  the  validity  of  the  claims  urged  there  is  no  reason  to  douot. 
The  fact  established  by  the  conclusions  of  the  auditor  was  that 
they  were  indebted  to  each  other,  and  in  giving  judgment  he 
deducted  from  the  plaintiff's  claim  what  he  found  due  from  him  to 
the  defendants.  Their  claim  was  not,  therefore,  wholly  groundless, 
nor  was  it  made  up  after  the  arrest  of  the  defendant  Yorston,  for 
the  evidence  shows  that  it  had  been  the  subject  of  several  inter- 
views, as  already  mentioned,  between  the  defendants  and  their 
attorney  prior  to  the  defendant  Yorston's  arrest,  and  was  not 
changed  in  any  respect  when  enforced  or  sought  to  be  by  action. 
The  arrest,  which  was  at  the  suggestion  of  the  defendants'  attorney, 
was  not  only  not  an  extraordinary  proceeding,  but  usual  and  cus- 
tomary, and  the  defendants  have  affirmed  positively  the  absence  of 
malicious  motive  or  intent.  The  bona  fide  acts  of  a  party  on  advice 
given  by  counsel  after  a  full  and  fair  statement  of  the  facts  are  evi- 
dence of  probable  cause,  however  erroneous  the  opinion  maybe. 
Hall  V.  Suydam,  supra.  It  may  be  that  the  rule  stated  as  govern- 
ing these  actions  is  harsh. 

It  may  be  that  it  would  have  been  better  to  have  held  a  man  to  a 
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strict  accountability  who,  upon  a  claim  piade,  deprived  his  debtor 
of  his  liberty,  if  he  failed  to  proye  his  demand  good^  but  such  has 
not  been  the  yiew  of  courts,  and  it  is  too  late  now  to  change  it 
The  exceptions  taken  during  the  trial  which  were  not  argued  or 
stated  in  the  briefs  submitted  but  yet  relied  on,  have  been  exam- 
ined and  found  untenable.     The  judgment  must  therefore  be 

affirmed. 

JudgnierU  affirmed^ 


Westbbyelt,  appellant,  t.  Agelet. 

Married  woman — UahUfor  rent  ofpremU69  leased  to  her. 

Under  the  provisionB  of  Laws  18S0,  chap.  90,  §  7,  a  married  woman  im  liabto 
for  the  payment  of  rent  reserved  for  the  ose  of  premiseB  leased  to  her. 

Appeal  from  a  judgment  in  &Tor  of  defendant  in  an  action  tried 
before  the  cou;*t  at  special  term.  The  action  was  brought  by  Elear 
nor  J.  Westervelt  against  John  T.  Ackley,  to  have  a  certain  deed 
of  real  estate  executed  by  one  Cornelius  Westervelt,  the  husband  of 
plaintiff,  to  defendant  in  1861,  declared  a  mortgage  as  security  for 
the  consideration  advanced  at  the  time  by  said  defendant  to  said 
Cornelius  Westervelt,  and  that,  upon  the  payment  of  the  sum  found 
to  be  due  from  the  grantor  to  defendant,  a  reconveyance  of  the 
premises  be  directed  to  plaintiff,  who  claimed  to  have  succeeded  td 
the  rights  of  such  grantor.  It  was  claimed  on  the  part  of  plaintiff 
that  at  the  time  the  deed,  which  in  form  was  an  absolute  convey- 
ance, was  made,  the  understanding  was  that  the  same  was  made 
only  as  security  for  an  amount  then  due  from  the  grantor  to  de- 
fendant. This  was  denied  by  defendant.  Defendant  in  his  answer 
also  made  a  claim  against  plaintiff  for  a  balance  of  rent  of  certain 
premises  under  alleged  leases  of  the  same  to  her.  This  claim  was 
denied  by  plaintiff's  reply. 

The  justice  before  whom  the  case  was  tried,  found  in  favor  of 
defendant  upon  both  issues  and  ordered  judgment,  declaring  the 
deed  absolute,  and  for  the  sum  of  13,628.90  against  plaintiff  for 
rent  due  under  the  leases.     Other  facts  appear  in  the  opinion. 

T.  C.  T.  Buckley y  for  appellant. 

A,  J.  Vanderpoel,  for  respondent 
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Daniels,  J.  The  first  question  presented  by  the  appeal  taken 
from  the  judgment  in  this  action  is  whether  a  deed  executed  by 
the  plaintiff  and  Cornelius  Westervelt,  her  husband,  of  premises 
owned  by  him  to  the  defendant,  and  deliyered  on  the  6th  day  of 
January,  1862,  was  in  fact  a  mortgage.  The  djeed  was  absolute  in 
form,  containing  all  the  usual  covenants.  At  the  time  it  was 
delivered  Cornelius  Westervelt  was  embarrassed  in  his  circum- 
stances and  indebted  to  the  defendant,  who  was  his  son-in-law. 
The  consideration  mentioned  in  the  deed  is  the  sum  of  17,900,  and 
the  premises  described  in  it  were,  at  the  time  of  its  delivery,  in- 
cumbered by  mortgage  in  the  sum  of  15,500,  besides  unpaid  taxes. 

The  evidence  tended  to  show  that  Cornelius  Westervelt  was 
indebted  to  the  defendant  in  the  sum  of  12,000  and  upward  at  the 
time  of  the  delivery  of  the  deed.  And  he  testified  that  he  delivered 
it  simply  as  a  security  for  what  he  was  owing,  and  that  the  defend- 
ant received  it  for  the  same  purpose.  But  the  evidence  of  this 
witness  was  considerably  impaired  by  the  fact  that  when  he  was 
examined  on  certain  supplementary  proceedings  instituted  against 
him  he  swore  that  he  sold  the  premises  to  the  defendant  for  17,500 
subject  to  a  mortgage  of  $5,500,  and  that  the  defendant  had  paid 
him  the  difference  of  12,000.  It  is  true  that  in  the  same  connbc- 
tion  he  also  stated  that  there  was  an  understanding  that  he  might, 
at  any  time,  redeem  the  property  by  paying  him  the  sum  of  12,000 
and  assuming  the  mortgage.  But  that  was  a  very  different  thing 
from  a  mere  security  for  a  debt.  It  was  a  sale  with  an  agreement 
for  the  subsequent  purchase  of  the  property  by  the  payment  of  a 
fixed  amount  for  it.  And  that  it  was  regarded  as  a  complete  sale 
appears  farther  from  the  proceedings  in  bankruptcy  taken  by  him 
in  1867,  before  the  plaintiff  received  her  deed  from  Salter,  to 
whom  the  witness  gave  a  deed  of  the  premises  in  1870.  For  in  his 
sworn  inventory  accompanying  his  petition  he  stated  that  he  had 
no  real  estate.  And  that  could  not  have  been  true  if  the  deed 
received  by  the  defendant  had  been  delivered  only  as  a  mortgage. 

The  evidence  of  this  witness,  on  the  other  hand,  was  slightly 
corroborated  by  that  which  the  plaintiff  gave  as  a  witness.  For 
she  swore  that  she  paid  the  defendant  money  to  keep  down  the 
interest  on  the  mortgage,  and  that  the  house  was  mentioned 
between  herself  and  the  defendant,  as  her  house  after  he  had  re- 
ceived the  deed.  And  it  was  still  farther  corroborated  by  the  state- 
ment sworn  to  by  Salter,  who  said  that  he  read  to  the  defendant 
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what  Comeliius  Westerrelt  had  said  in  the  supplementary  e: 
tion  concerning  his  right  to  redeem,  and  that  the  defendant 
responded  that  he  would  swear  the  same  way,  and  that  he  held  the 
deed  as  a  security. 

Welch  also  testified  that  the  defendant,  in  substance,  conceded 
that  his  debt  had  been  paid,  but  that  he  claimed  still  to  hold  the 
property  for  supporting  Westervelt's  family.  Horton's  eyidenoe 
afforded  the  plaintiff  yery  slight  benefit,  because  he  said  that  the 
defendant  claimed  the  transaction  to  be  a  fraud  on  Westerrelf s 
creditors.  This  is  the  substance  of  the  plaintiff's  case  as  to  the 
nature  and  character  of  the  deed«  And,  standing  by  itself,  it  was 
sufBcient  to  justify  a  judgment  in  the  plaintiff's  fayor,  dedazing 
the  deed  to  haye  been  deliyered  and  receiyed  as  a  mere  mortgage. 

But  the  defendant  denied,  in  the  eyidence  he  gaye  as  a  witneas, 
the  case  made'  on  the  part  of  the  plaintiff,  and  stated  that  the  deed 
was  expressly  deliyered  to  him  to  make  him  whole  for  what  Wester- 
yelt  indiyidually  owed  him,  to  do  whateyer  he  liked  with  it,  and 
that  it  was  said  at  the  time  that  it  was  the  defendant's  and  wis 
handed  to  him  on  account.  This  eyidence  consistently  with  tiie 
form  of  the  deed  itself  indicated  an  absolute  deliyery  of  it  in  pay- 
ment of  the  debt  Westeryelt  owed  the  defendant  And  l^e  eyi- 
dence of  the  defendant's  wife,  that  her  father  wanted  the  defendant 
to  take  the  house  and  do  whateyer  he  could  with  it  that  it  might 
be  at  some  time  worth  something  to  him,  that  he,  Westeryelt,  could 
do  nothing  with  it  and  that  he  did  not  know  how  he  should  oyer 
repay  the  defendant,  tend  to  confirm  the  truth  of  the  claim  made 
by  the  defendant  himself. 

Under  this  eyidence  which  is  the  substance  of  what  was  giyen 
respecting  the  nature  and  character  of  the  deed,>  question  of  tad 
was  presented  for  the  decision  of  the  court  before  whom  the  wit- 
nesses were  examined,  and  who  could,  from  that  circumstance, 
judge  to  some  extent  as  to  how  much  credit  should  properly  be 
giyen  to  their  statements.  There  was  no  such  preponderance  on 
either  side  as  would  justify  this  court  on  appeal  in  holding  that  the 
conclusion  adopted  by  the  court  was  wrong,  and,  for  that  reason, 
reyerse  the  judgment  recoyered  upon  it. 

The  defendant  by  his  answer  alleged  that  he  had  rented  the  prem- 
ises to  the  plaintiff  in  the  year  1867  for  the  yearly  rent  of  fifteen 
hundred  dollars,  and  that  she  had  used  and  occupied  them  under 
that  demise  until  the  time  the  answer  was  seryed.    This  was  denied 
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by  the  plaintiff  in  her  reply,  and  daring  the  trial  eyidence  was 
giyen  without  objection  tending  to  sustain  the  allegations  made. 
The  plaintiff's  eyidence  positiyely  denied  this  demise  and  the  occu- 
pancy under  it.  But  the  proof  left  this  portion  of  the  case  in  the 
simple  form  of  a  question  of  fact  which  the  court  could  decide 
either  way  without  yiolating  any  settled  principle  of  law  applicable 
to  the  case.  And  on  that  eyidence  the  court  decided  in  f ayor  of 
the  defendant 

The  plaintiff  did  not  resist  the  defendant's  demand  for  rent  by 
alleging  in  her  reply  that  she  was  a  married  woman,  although  the 
court  found  that  fact  in  her  fayor.  But  as  it  was.  not  alleged  it  is 
exceedingly  doubtful  whether  the  fact  found  could  properly  proye 
of  any  benefit  to  her  upon  this  appeal,  eyen  if  that  would  relieye 
her  from  the  consequences  of  her  agreement  to  pay  the  rent. 
(y  Tools  y.  Garvin,  3  N.  Y.  Sup.  118,  and  cases  cited  in  opinion. 

It  has  been  held  that  a  married  woman  was  not  liable  for  the 
payment  of  rent  reseryed  for  the  use  of  premises  leased  to  her. 
But  that  was  before  the  enactment  of  chap.  90  of  the  Laws  of  1860. 
By  section  seyen  of  that  act  it  was  proyided  that  ^'  any  married 
woman  may,  while  married,  sue  and  be  sued  in  all  matters  haying 
relation  to  her  sole  and  separate  property,  or  which  may  hereafter 
come  to  her  by  descent,  demise,  bequest,  purchase,  or  the  gift  or 
grant  of  anj  person,  in  the  same  manner  as  if  she  were  sole." 
This  changed  the  law  as  it  had  preyiously  existed,  and  rendered 
married  women  liable  for  the  price  of  property  purchased  by  them. 
The  acquisition  of  a  leasehold  estate  is  substantially  a  purchase  of 
the  term  for  which  the  estate  is  created,  and  the  rent  reseryed  is 
its  purchase  price.  And  for  that  the  statute  renders  married 
women  liable  when  such  an  estate  may  be  purchased  by  them.  In 
considering  the  effect  of  a  lease  made  by  a  married  woman,  Earl, 
0.,  in  deciding  the  case  of  Pr^ot  y.  Lawrence,  61  N.  Y. 
219,  221,  said  :  '^  If  she  hired  any  lands,  whether  she  did  it  for 
money  paid  from  her  separate  estate  or  upon  credit,  the  lands  to 
the  extent  of  her  interest  therein  became  her  separate  estate,  and 
she  could  let  them  and  enter  into  any  contract  in  reference  to  them 
as  fully  and  effectually  as  if  she  were  2k  feme  sole." 

By  the  demise-  made  to  the  plaintiff,  the  term  created  in  the 
estate  became  her  sole  and  separate  property.  And  in  all  matters 
relating  to  such  property  as  well  as  property  granted  to  or  pur- 
chased by  her,  the  statute  has  rendered  her  liable  to  suit  in  the 
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same  manner  as  if  she  were  sole.  Substantially  the  same  thing  was 
held  in  Frecking  t.  Holland,  53  N.  Y.  422,  where  a  married  woman 
was  decided  to  be  liable  for  the  purchase  price  of  real  property  con- 
Yeyed  to  her.  The  object  of  this  provision  in  the  act  of  1860  seems 
to  have  been  to  enable  married  women  to  purchase  property  and 
render  themselves  liable  for  its  price  to  the  same  extent  as  though 
they  were  unmarried.  Qtcassaic  Nat,  Bank  v.  Waddell,  3  N.  Y.  Sup. 
680.  And  it  would  clearly  have  been  unjust  to  confer  the  privilege  of 
purchasing  and  acquiring  without  the  corresponding  obligation  of 
making  payment  of  the  price  agreed  to  be  paid  as  the  consideration 
of  it.  Before  that  enactment,  the  obligation  of  a  married  woman 
to  pay  rent  could  not  be  enforced  without  an  explicit  charge  of  the 
agreement  to  pay  it  upon  her  separate,  property.  But  when  that 
conclusion  was  maintained  care  was  taken  to  distinguish  the  case 
then  before  the  court  from  those  which  might  arise  after  the  changei 
which  were  made  by  the  enactment  of  the  statute  in  1860.  Draper 
V.  Stouveml,  35  N.  Y.  507. 

Under  the  changes  made  by  that  act  a  married  woman  may  since 
be  sued  the  same  as  an  unmarried  woman  could  be  for  any  matter 
relating  to  her  sole  and  separate  property,  or  to  property  which  she 
has  acquired  by  grant  or  purchase.  The  leasehold  estate  for  the 
rent  of  which  the  counter-claim  was  made  was  acquired  by  the 
plaintiff  by  purchase,  and  it  thereupon  became  a  portion  of  her  sepa- 
rate estate,  as  that  has  been  defined  by  the  statutes  of  this  State 
enacted  for  the  protection  of  the  rights  of  married  women. 

The  rent  agreed  to  be  paid  for  such  interest  had  such  a  relation 
to  her  separate  estate  as  would  clearly  have  rendered  an  unmarried 
woman  liable  for  its  payment,  and  for  that  reason  to  impose  the 
same  liability  upon  the  plaintiff  for  its  payment  under  the  terms 
used  in  the  statute. 

Whether  the  counter-claim  could  properly  be  interposed  in  an 
action  of  this  description  was  not  questioned  upon  the  trial  or  on 
the  argument  of  this  appeal,  and  for  that  reason  it  is  unnecessary 
to  consider  the  point  at  the  present  time.  It  may  be  that  it  was  so 
connected  with  the  subject  of  the  action  as  to  render  that  proper. 

No  reasons  beyond  those  considered  have  been  relied  upon  in 
support  of  the  appeal  taken  from  the  judgment  recovered  in  this 
action.  And  as  they  cannot  be  sustained,  the  judgment  should  be 
affirmed,  with  costs. 

Judgment  a^rmed. 
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Marshall,  appellant,  y.  Marshall. 

Conflict  of  laws — marriage  by  dtfondant  injudgmerU  for  divorce  out  of  Btaie, 
uihen  void  here  —  Practice — stap  of  procsedinge  of  party  in  contempt, 

A  judgment  of  divorce  was  rendered  in  this  State  against  M.  for  his  adulterj, 
the  decree  containing  the  usual  clause  forbidding  him  to  marry  during  the 
life  of  the  complainant.  While  she  was  living  he  and  another  woman  went 
to  Pennsylvania  for  the  purpose  of  being  married,  and  were,  while  there, 
married  and  immediately  afterward  returned  and  resided  in  this  State.  Held 
(Daniels,  J.,  dissenting),  (1)  that  the  lex  loci  domicilii  and  not  the  lex  loci 
contractu*  governed  the  contract ;  and  ( 2 )  that  the  same  was  void  here  un- 
der the  sUtutes  of  this  State  (2  R.  S.  189,  §  5 ;  146,  §  49). 

M.  had  commenced  an  action  to  dissolve  the  second  marriage  on  the  ground  of 
adultery  of  his  wife.  Held  (  Daniels,  J.,  dissenting),  that  as  he  was  in  con- 
tempt for  making  such  contract,  it  was  in  the  discretion  of  the  court  to  for- 
bid him  to  proceed  with  an  action  to  dissolve  the  same. 

Appeal  from  an  order  of  the  special  term  refusing  an  application 
by  plaintiff  for  the  settlement  of  issnes  in  the  cause  to  be  tried  by  a 
jury.  The  action  was  'brought  by  James  Marshall  against  Martha 
G.  Marshall  for  a  divorce,  upon  the  ground  of  the  adultery  of  de- 
fendant.    The  necessary  facts  fully  appear  in  the  opinions. 

Ira  Shafevy  for  appellant. 

C.  W.  Sandfordy  for  respondent. 

Westbbooe,  J.  The  pleadings  in  this  cause  admit  that  the 
plaintiff,  prior  to  his  alleged  marriage  with  the  defendant,  had  been 
married  to  one  Elizabeth  Marshall,  who  in  the  year  1858,  by  the 
judgment  of  this  court,  procured  against  the  present  plaintiff  a 
judgment  of  divorce  for  adultery  committed  by  him.  The  decree 
in  that  cause  contained  the  clause  prescribed  by  the  statutes  of  this 
State  permitting  the  said  Elizabeth  to  marry  again,  but  forbidding 
the  present  plaintiff  from  contracting  a  second  marriage  during  the 
life-time  of  the  said  Elizabeth.  The  pleadings  farther  concede  that 
the  parties  to  this  action,  they  both  then  residing  in  this  State, 
were  on  the  20th  day  of  September,  1866,  married  in  Susquehanna, 
in  the  State  df  Pennsylvania,  and  that  after  the  marriage  the  parties 
returned  to  this  State  and  resided  therein.  The  defendant  avers 
Vol.  IV,  N.  Y.Ebp.  — 57 
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that  the  plaintiffs  object  in  going  tp  JPennsylvania  to  be  married^ 
was  to  avoid  an  indictment  for  bigamy,  to  which  he  would,  as  she 
alleges,  have  been  liable  if  the  marriage  had  been  contracted  here. 
The  defendant,  whilst  denying  this  to  have  been  his  object,  admits 
that  the  ceremony  was  performed  in  the  State  of  PennsylTania,  to 
which  they  went  for  the  purpose  of  contracting  the  obligation  of 
marriage,  and  declares  that  they  ''at  the  time  of  the  said  inter- 
marriage have  been  *  *  *  and  now  are  inhabitants  of  this 
State." 

After  the  parties  to  this  suit  had  become,  as  it  is  alleged  by  the 
plaintiff,  husband  and  wife,  they  lived  together  as  such  until  about 
July,  1873,  when  the  plaintiff,  claiming  the  marriage  to  be  a  legal 
and  valid  one,  commenced  this  action  to  be  relieved  and  free  from 
its  obligations  on  account,  as  he  declares,  of  the  adultery  of  the 
defendant. 

The  cause  being  at  issue,  a  motion  was  made  at  the  special  term 
for  issues  to  be  tried  by  a  jury  and  denied.  Judge  Dokohub,  who 
held  the  term,  deciding  that  a  citizen  of  this  State  who  in  contempt 
of  its  laws  and  its  judicial  decree  had  contracted  a  second  marriage, 
had  no  standing  whatever  in  the  court  for  the  purpose  of  being  re- 
lieved from  obligations  which  had  been  assumed  contrary  to  the 
injunctions  of  such  laws  and  such  decree. 

The  plaintiff  appealing  to  this  court  from  such  order,  pr^ents 
two  questions  for  adjudication:  First.  Was  the  marrii^e  with  the 
defendant  a  legal  and  valid  marriage  ?  Second.  If  it  was,  has  the 
plaintiff  who  disobeyed  the  judgment  and  decree  of  a  court  of 
competent  jurisdiction  any  standing  whatever  in  that  court  when 
he  comes  therein  and  asks  to  be  relieved  from  obligations  which 
he  has  assumed  contrary  to  its  express  command  ? 

In  the  discussion  of  these  questions  it  will  be  observed  that  both 
parties,  at  the  time  of  the  alleged  marriage,  were  residents  of  this 
State,  owing  allegiance  to  its  laws.  When  they  left  its  territory 
for  Pennsylvania  and  had  the  marriage  ceremony  there  performed, 
it  was  (as  must  be  assumed  from  their  immediate  return)  with  the 
intention  to  make  this  State  their  domicile,  and  although  it  may  be 
true  that  the  husband  did  not  fear  ''an  indictment  for  bigamy," 
if  the  ceremony  was  performed  here  and  which  he  had  no  reason 
to  fear  {People  v.  Hovey,  5  Barb.  117),  still,  from  the  express  aver- 
ments of  the  complaint,  it  is  evident  that  while  residing  here  they 
went  into  another  State  for  the  simple  purpose  of  being  united  in 
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jnarriage  with  the  intent  of  immediately  retaming  and  enjoying 
the  protection  of  the  laws  of  this  commonwealth.  And  it  must  be 
further  noticed  that  we  are  not,  as  this  appeal  is  by  the  husband 
from  an  order  made  on  the  objection  of  the  wife,  to  consider  what 
legal  remedy  the  defendant  may  have,  if  her  allegation  is  true  that 
she  contracted  the  marriage  in  ignorance  of  the  plaintiff's  condi- 
tion, as  to  the  former- one,  but  only  and  solely  whether  the  plaintiff 
has  contracted  a  legal  marriage,  which  he,  for  any  alleged  miscon- 
duct of  the  defendant,  may  ask  this  court  to  annuL 

The  validity  of  a  marriage  like  the  present  has  been  an  open 
question  in  this  State.  In  Cropsey  y.  Ogdm^  11 N.  Y.  228,  Johkson, 
J.,  says:*  '^It  is  not  necessary  for  us  to  consider  what  would  have 
been  the  effect  of  a  marriage  celebrated  out  of  this  State.  No  such 
question  was  presented  in  the  case."  In  ffaviland  y.  Halstead,  34 
if.  Y.  643,  Da  VIES,  Ch.  J.,  says:  "The  question  is  not  here 
whether  a  marriage  contracted  in  another  State  and  solemnized 
there  between  these  parties  would  be  a  legal  and  yalid  marriage 
here,  but  whether,  in  effect,  this  plaintiff,  a  party  to  an  illegal  and 
yoid  contract  by  the  laws  of  this  State,  can  in  effect  enforce  it  here.'' 
It  is  true  th^t  Smith,  J.  (pages  646  and  647),  in  the  same  case  says: 
"  It  may  be  assumed  that  if  a  marriage  had  taken  place  between  the 
parties  in  New  Jersey,  in  pursuance  of  their  contract,  such  marriage 
would  haye  been  recognized  and  treated  as  yalid  by  the  courts  of 
this  State,  eyen  although  the  parties  had  gone  into  New  Jersey  with 
intent  to  eyade  the  laws  of  this  State."  But  this  doctrine  has  neyer 
been  so  held  in  this  State.  In  support  of  this  statement  the  learned 
judge  cites  seyeral  Ma^sachusett8  cases  and  Story  on  Conflict  of 
Laws.  It  will  be  shown  hereafter  that  this  is  not  now  the  law  of 
Massachusetts,  and  that  in  the  most  recent  edition  of  Judge  Story's 
work  a  marriage  like  the  present  is  declared  to  be  yoid. 

As  the  question  then  is  as  yet  unadjudicated  here,  let  us  see  what 
statutes  we  haye  for  our  guidance:  (1)  A  marriage  contracted  by  a 
person  situated  as  is  this  plaintiff  is  forbidden.  "Wheneyer  a 
marriage  shall  be  dissolyed  pursuant  to  the  proyisions  of  this 
article,  the  complainant  may  marry  again  during  the  life-time  of 
the  defendant;  but  no  defendant  conyicted  of  adultery  shall  marry 
again  until  the  death  of  the  complainant.  2  E.  S.  146,  §  49.  .  (2) 
But  not  only  is  such  a  marriage  forbidden,  but  another  proyision 
(2  R  S.  139,  §  5)  reiterating  the  forbidding  declares  "eyery  mar- 
riage contracted  in  yiolation  of  the  proyisions  of  this  section  shall. 
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except  in  the  case  provided  for  in  the  next  section,  be  absolntely 
Yoid.''  The  exception  relates  to  a  marriage  contracted  by  a  person 
whose  husband  or  wife  shall  have  absented  himself  or  herself  for 
the  space  of  five  snccessive  years  without  being  known  to  such  per- 
son to  be  living  during  that  time. 

I  am  aware  that  it  is  argued  that  our  statutes  are  fully  satisfied 
by  a  construction  which  limits  their  prohibition  and  declaration  to 
a  second  marriage  contracted  within  this  State,  and  that  our  legis- 
lature did  not  intend  to  pronounce  one  void  which  was  celebrated 
-beyond  that  limit.  In  answer  to  this  position  it  is  insisted  that, 
however  plausible  the  suggestion  is,  it  involves  consequences  so 
grave  that  courts  should  never  adopt  it  and  thereby  impute  an 
intent  to  our  law-makers  to  do  that  which  the  moral  sense  con- 
demns. If  the  Assumption  be  true  that  the  legislature  of  New 
York  only  intended  to  declare  the  second  marriage  void,  when  the 
same  took  place  within  its  State  lines,  then  it  must  also  be  assumed 
that  they  intended  to  permit  a  party  divorced  for  his  or  her 
adultery  to  go  beyond  these  limits  and  marry  again  whilst  the 
former  husband  or  wife  was  living,  and  that  this  was  done,  when 
its  evident  effect,  as  could  be  plainly  seen,  would  be  Ahe  destruc- 
tion of  the  system  of  marriage  and  divorce  which  they  had  created. 
Will  it  be  seriously  argued  that  this  was  intended?  That  our  legis- 
lature  really  designed  when  either  party  to  the  marriage  relation 
desired  to  sever  that  tie,  and  contract  another,  to  place  every  facil- 
ity within  easy  reach  so  to  do,  and  to  tempt  that  party  to  sin  to 
accomplish  the  purpose? 

The  divorced  citizens  of  New  York  who  have  sought  other  States 
as  a  residence  to  dissolve  a  contract  over  which,  for  the  causes 
assigned,  our  courts  had  no  power,  have  certainly  been  subjected  to 
a  useless  and  unnecessary  expense  if  our  laws  are  to  be  construed 
in  accordance  with  this  view  of  legislative  intent  Why  did  not 
these  persons  commit  an  open  act  of  adultery,  and  when  freed  in 
this  State  by  a  decree  of  divorce  granted  for  that  act,  cross  over 
into  New  Jersey  or  Pennsylvania,  celebrate  there  a  second  mar- 
riage, and  at  once  return  to  our  State  to.  enjoy  its  advantages? 
This,  it  is  argued,  would  be  all  legal  and  proper,  and  just  what 
was  •intended  Can  a  construction  which  imports  such  an  intent 
be  sound?    Its  statement  is  the  best  answer. 

But  again :  That  portion  of  our  statute  before  quoted  which 
declares  a  second  marriage  ^^  absolutely  void,"   has    been  oon- 
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fltrned  by  the  court  of  appeals  of  our  State  in  Cropaey  v.  Ogden, 
11  N.  Y.  228.  In  speaking  of  the  first  marriage^  Judge  JoHir- 
SOK  (page  233)  says :  ^^It  is  not  necessary  that  the  prior  mar- 
riage should  have  taken  place  in  this  State  or  after  the  statute 
took  effect.  A  marriage  at  any  time  and  anywhere  answers  the 
requirement  of  the  statute.^'  And  again  (page  234)  he  says : 
'^  The  prohibition  then  relates  to  the  case  of  either  party  to  a  mar- 
riage^  whenever  and  wherever  contracted,  both  the  parties  to  whixsh 
are  living  and  prohibits  either  party  to  contract  a  second  or  other 
subsequent  marriage  during  the  life-time  of  the  other,  except  in  cer- 
tain cases  specified.^'  If  the  legislature  in  the  sections  of  the  stat- 
utes referred  to  was  speaking  only  of  marriages  in  this  State,  then 
this  decision  seems  unsound.  There  is  no  more  limitation  upon 
the  place  of  the  second  marriage  than  there  is  upon  that  of  the  first, 
and  the  construction  which  makes  the  one  broader  than  the  other 
must  add  words  which  are  now  absent.  Says  the  statute  (2  R  S. 
139,  §  5)  :  ^^  No  second  or  other  subsequent  marriage  shall  be  con- 
tracted by  any  person  during  the  life-time  of  any  former  husband 
or  wife  of  such  person.'*  And  if  contracted,  except  in  two  speci- 
fied cases,  of  which  this  is  not  one,  it  shall  be  ^^ absolutely  void.'' 
It  would  be  difficult  to  use  language  more  comprehensive.  '^  No 
second  or  other  subsequent  marriage  shall  be  contracted."  It  covers 
all  space  and  reaches  as  far  as  the  mandate  could  be  made  effectual. 
Having  solemnly  said  that  ^'  no  second  or  other  subsequent  mar- 
riage "  should  be  contracted  and  in  nowise  limited  the  force  of  the 
prohibition,  the  interpellation  of  the  words  '^  within  this  State ''  is 
not  justified  by  any  sound  rule  of  construction  and  involves  conse- 
quences too  grave  and  serious  to  be  tolerated. 

We  assume,  then,  that  so  far  as  it  is  possible  for  this  State  to 
protect  itself  against  a  marriage  such  as  this  plaintiff  has  contracted^ 
by  the  force  of  express  legislation  it  ha@  so  done ;  and  if  the  courts 
of  this  sovereignty  are  bound  to  respect  and  hold  valid  that  which 
its  own  legislature  has  declared  ^'  absolutely  void,"  and  to  so  hold 
in  favor  of  one  of  its  own  citizens,  who,  at  the  time  he  did  the  for- 
bidden act,  as  such  citizen  owed  to  its  laws  allegiance  and  obedi- 
ence, then  it  may  well  be  doubted  whether  it  is  able  to  protect  its 
own  morals  or  the  sanctities  of  the  married  state  within  its  own 
limits.  Nay,  it  is  a  matter  of  no  doubt  whatever,  for  if  the  prin- 
ciple contended  for  by  the  plaintiff  in  this  cause  is  sound,  then  all 
marriages  depend  upon  the  will  of  the  parties  who  have  assumed 
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these  obligationSy  and  new  allianoes  can  be  again  contracted  and 
those  ties  again  sondered  as  may  suit  the  will  or  caprice  of  either. 
This  result  could  never  hare  been  intended,  and  it  is  therefore  held 
that  our  statute  forbids  every  second  marriage,  and  the  limitation, 
if  any  there  be,  is  one  of  power  only.  So  far  as  it  can  reach  it 
must  reach  and  be  applied.  We  do  not  now  discuss  the  qnestion 
whether  if  the  plaintiff  had  removed  to  Pennsylvania  and  become 
a  bona  fide  citizen  of  that  State,  and  whilst  so  residing  there  had 
contracted  marriage,  and  after  such  marriage  had  returned  to  this 
State«  we  should  have  been  ^compelled  to  acknowledge  the  legality 
and  validity  of  the  act.  That  issue  is  not  before  us  and  upon  it  no 
opinion  is  expressed.  The  courts  of  New  York  are  now  dealing 
with  one  of  its  own  citizens,  who  has  never  renounced  allegiance 
to  its  laws,  and  who,  whilst  residing  here,  crossed  its  boundary 
into  a  neighboring  State  for  the  purpose  of  entering  into  a  contract 
which  should,  despite  our  statute  prohibition,  be  executed  here. 
Such  an  act  declared  "  absolutely  void  "  by  our  statutes,  as  we  have 
shown,  cannot,  as  is  earnestly  believed,  possibly  be  held  valid  bv 
our  courts,  and  such  a  decision  would  be  contrary  to  right  reason 
and  sound  morals  and  to  carefully  considered  cases. 

It  is  true  that  at  one  time  marriages,  such  as  has  been  contracted 
in  the  case  before  us,  have  been  held  good  in  Massachusetts  (Inhab. 
of  Mcdway  v.  Inlwh.  of  Needham,  16  Mass.  157;  Inhab.  of  Wesi 
Cambridge  v.  Inhdb,  of  Lexington,  1  Pick.  433),  but  it  seems  to  have 
been  so  held  when  the  statutes  of  that  State  simply  prohibited  them 
without  declaring  them  void  when  contracted.  Since  those  decis- 
ions were  made,  however,  that  State  has  declared,  by  express  enact- 
ment, that  marriages  contracted  by  residents  thereof  under  the  same 
circumstances  with  the  present,  in  another  State  or  country,  shall 
be  deemed  void  (R.  S.  of  Mass.,  ch.  75,  §  6),  and  the  validity  of  that  t 
statute  has  been  recognized  by  its  courts.  Sutton  v.  Warreriy  10  Mete 
451 ;  Conimonwealth  v.  Hunt,  4  Cush.  49;  see  opinion  of  Dewey,  J., 
pp.  50, 61.  A  well-known  Massachusetts  author  (Bishop)  in  his  work 
on  Marriage  and  Divorce,  whilst  maintaining  that  marriage  like  the 
present,  when  simply  forbidden,  must  be  treated  as  valid,  if  legal  in 
the  State  where  contracted,  also  admits  (§  369,  vol  1,  5th  ed.),  that 
"  this  rule,  like  other  common-law  rules,  is  subject  to  the  legislative 
control,"  and  that  it  has  been  so  controlled  in  Massachusetts  *^  since 
the  contrary  point  was  decided  by  its  courts."  Of  the  soundness  of 
this  doctrine  there  can  be,  it  seems  to  us,  very  little  question,  unless 


OGTOBEB  TEBU,  1874.  455 

Marshall  y.  Marshall. 

each  State  is  prepared  to  surrender  its  own  sovereignty  and  place  its 
laws  regulating  marriage  relations^  among  its  own  citizens^  entirely 
at  the  mercy  of  other  States  or  countries.  !New  York  has  not  only  for- 
bidden such  a  marriage  as  the  plaintiff  has  contraoted,  but  has  pro- 
nounced it  as  we  have  previously  endeavored  to  show,  ''absolutely 
void."  The  provisions  of  our  statutes  are  more  general  and  far 
reaching  than  those  of  Massachusetts.  The  latter  sihiply  make 
void  a  marriage  contracted  by  a  resident  of  that  State  in  another, 
in  fraud  and  evasion  of  its  prohibition,  whilst  ours  have  declared  it 
"absolutely  void  "  without  regard  to  the  intent,  and  without  regard 
to  the  locality  of  its  celebration.  If  the  Massachusetts  statute  is 
binding  upon  its  courts,  so  is  ours  upon  us  ;  and  if  the  cases  deci- 
ded in  that  State,  prior  to  its  present  statute,  have  any  authority 
here,  surely  those  which  sustained  its  more  recent  legislative  enact- 
ment making  such  marriages  null  and  void,  should  cause  our  courts 
to  follow  our  own  statute  declaration  and  pronounce  this  marriage 
(as  to  the  plaintiff  at  least),  in  the  words  thereof,  "  absolutely  void." 

This  principle  has  also  been  decided  in  the  House  of  liords  in 
England,  in  Brook  v.  Brook,  7  Jurist,  N.  S.  422.  In  that  case  (page 
423)  Campbell,  Lord  Chancellor,  said:  "  There  can  be  no  doubt  of 
the  general  rule  that  a  foreign  marriage,  valid  according  to  the  law 
of  the  country  where  it  is  celebrated,  is  good  everywhere.  But,  my 
lords,  while  thd  forms  of  entering  into  the  contract  of  marriage  are 
to  be  regulated  by  the  lex  loci  contractus,  the  law  of  the  country  in 
which  it  is  celebrated,  the  essentials  of  the  contract  depend  upon 
the  lex  domicilii,  the  law  of  the  country  in  which  the  parties  are 
domiciled  at  the  time  of  the  marriage  and  in  which  the  matrimo- 
nial residence  is  contemplated.  Although  the  forms  of  celebrating 
the  foreign  marriage  may  be  different  from  those  required  by  the 
law  of  the  country  of  domicile,  the  marriage  would  be  good  every- 
where. But  if  the  contract  of  marriage  is  such  ii^  essentials  as  to 
be  contrary  to  the  law  of  the  country  of  domicile,  and  is  declared 
void  by  that  law,  it  is  to  be  regarded  as  void  in  the  country  of  dom- 
icile though  not  contrary  to  the  law  of  the  country  in  which  it  was 
celebrated.  This  qualification  upon  the  rule  that  a  marriage  valid 
where  celebrated  is  good  everywhere,  is  to  be  found  in  the  writings 
of  all  eminent  jurists  who  have  discussed  the  subject." 

It  is  claimed,  however,  that  this  opinion  of  Lord  Campbell, 
which  was  sustained  by  the  House  of  Lords  of  Great  Britain,  has 
no  application  to  the  case  before  us    It  is  submitted  in  reply  that 
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it  decides  the  very  point  at  issue.    The  question  in  Brook  y.  Brook 
was  in  reference  to  the  validity  of  a  marriage  with  a  deceased  wife's 
sister,  contracted  by  British  subjects  in  Denmark  who,  after  the 
rite  had  been  performed  in  that  country,  returned  to  England  to 
reside.     Such  a  marriage,  though  pronounced  incestuous  by  the 
law  of  England,  was  not  so  in  Denmark,  nor  was  it  forbidden  by 
the  common  law  of  civilized  nations.    It  was  because  the  law  of 
England  forbade  it  that  objection  was  made  to  its  validity.     The 
exact  question  to  be  determined  was:    If  citizens  leave  their  own 
country  and  contract  a  marriage  abroad,  such  marriage  being  for- 
bidden by  the  law  of  the  country  of  their  residence  but  aUowed  by 
the  law  of  the  country  where  it  is  contracted,  and  being  celebrated 
with  an  intent  to  resume,  and  followed  by  an  actual  resumption  of 
their  old  residence,  what  law  governs  the  validity  of  the  csontraci^ 
that  of  the  domicile  or  that  of  the  place  where  it  was  consummated? 
The  answer  was,  the  law  of  the  domicile  controls.     Is  not  this  the 
identical  question  we  are  to  answer?    These  parties  resided  in  Xew 
York.     They  went  to  Pennsylvania,  not  to  change  their  residence, 
but  to  be  married,  and  then  return,  which  they  did.    If  the  Ux 
loci  domicilii  and  not  the  lez  loci  contractus  coniroUed  in  Brook  v. 
Brook,  it  must  also  govern  in  the  case  before  us.     The  mere  fact 
that  in  the  former  case  the  law  of  the  domicile  forbade  the  marriage 
on  one  ground,  while  in  the  latter  it  forbade  and  made  it  void  on 
another,   does  not  alter  the  result  or  shake  the  authority.     The 
great  point  determined  was  that  the  lex  loci  domicilii  of  marriage  fol* 
lows  citizens  who  go  abroad  to  contract  it,  contemplating  a  return 
and  actually  returning.     So  far  too  as  the  case  shows.  Brook  y. 
Brook  did  not  turn  upon  the  fact,  that  the  law  of  England  pro- 
nounced such  a  marriage  as  was  celebrated  in  that  case  void  if  par- 
ties went  abroad  to  contract  it  in  fraud  of  and  to  evade  the  English 
statute.    Nor  does  it  seem  from  the  case  as  reported  that  the  * 
English  statute  was  specially  framed  to  meet  such  a  case;  but  it 
was  put  upon  the  square  ground  that  when  the  home  law  in  gen- 
eral terms  declares  the  marriage  void,  that  law  follows  the  parties 
and  nullifies  the  act  when  the  parties  return  and  resume  their 
actual  residence  in  their  original  country.     It  is  submitted  then 
that  this  important  case  covers  every  question  before  us,  and  is  so 
reasonable  and  sound  in  its  conclusions  that  it  should  be  adopted 
and  followed  here.    No  other  rule  will  enable  a  State  to  make  its 
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own  laws  of  marriage  and  divorce  effectual  and  place  that  relation 
beyond  the  legislation  of  others. 

Brook  V.  Broohy  and  the  opinion  of  Lord  Chancellor  Campbell, 
is  expressly  approved  in  Story  on  Conflict  of  Laws  (7th  ed.),  §  124  b. 
Li  that  work,  after  stating  the  rule  laid  down  by  the  Lord  Chan- 
cellor, that  a  foreign  marriage  is  good  if  contrary  to  the  non-essen- 
tials of  the  law  of  the  domicile,  provided  it  be  in  conformity  with 
the  regulations  of  the  State  where  it  is  contracted ;  but  not  good  if 
contrary  to  the  essentials,  and  declared  void  by  the  law  of  the 
domicile,  though  permitted  and  allowed  by  the  Uz  loci  contractus, 
it  is  said:  ''It  seems  to  us  that  this  qualification  of  the  rule  as  to 
the  general  binding  force  of  the  law  of  the  place  of  celebration  of 
marriage,  will  enable  us  to  steer  clear  of  most  of  the  embarrass- 
ments attending  the  question,  and  at  the  same  time  to  reconcile 
most,  if  not  all,  of  the  .conflict  in  the  opinions  of  the  leading 
jurists  upon  the  subject.  And,  unless  this  qualification  is  allowed, 
there  is  produced  a  state  of  anarchy  and  confusion  upon  the  sub- 
ject of  this  fundamental  relation  of  society  —  whereby  any  State 
may  be  compelled  to  recognize  the  perfect  validity  and  binding 
force  of  polygamous  marriages.  For  polygamy  is  probably  recog- 
nized by  the  law  of  nature,  if  the  majority  of  the  people  of  the 
earth  are  allowed  to  determine  that  question  by  an  appeal  to  the 
past  history  of  the  race.  And  if  the  practice  of  the  Hebrews  were 
conclusive  upon  the  matter  that  will  be  found  to  bear  in  the  same 
direction." 

It  is  scarcely  necessary  to  pursue  this  discussion.  We  freely 
admit  that  learned  publicists  and  reported  cases  differ.  This  State, 
where  the  question  has  never  been  decided,  is  free  to  choose  the 
rule  which,  in  its  view,  is  the  sounder  in  reason,  and  liost  condu- 
cive to  public  morals.  The  effects  necessarily  resulting  from  a 
counter  opinion  require  us  to  hold  that  our  legislature  intended 
not  only  to  prohibit,  but  to  declare  void  such  a  marriage  as  we  have 
now  before  us.  The  later  cases,  and  the  later  editions  of  the  works 
of  Bishop  and  Story,  hold  that  a  State  can  declare  it  void.  Unless 
we  are  prepared  to  say  that  adultery  has  no  effect  upon  the  right  of 
the  guilty  party  again  to  marry,  when  divorce  has  been  granted  for 
that  sin,  and  in  so  holding,  to  tempt  parties  to  do  the  act  that  they 
may  contract  a  second  marriage,  we  should  adjudge  these  parties  not 
legally  husband  and  wife,  and  thus  adopt  that  as  the  law  of  all 
aimilar  cases.     It  is  the  alleged  wife  who  makes  the  point,  and  she 
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cannot  complain  if  we  hold  it  well  taken.  If  there  be  innocent 
parties  whom  this  decision  'will  affect,  the  law  can  afford  them  some 
redress  in  other  forms.  It  is  better,  far  better,  that  a  few  should 
suffer,  rather  than  that  a  principle  should  be  held  which  will  dis^ 
turb  many  a  home  and  leave  many  a  wife  without  a  husband,  while 
he,  despite  his  sin  and  the  forbidding  of  our  laws,  is  legally  marhed 
to  another,  and  to  him,  for  a  short  time  at  least,  a  more  congenial 
companioiv 

Apart,  however,  from  the  question  discussed  we  think  that  the 
decision  at  the  special  term  was  also  right  for  the  reason  then 
assigned.  The  plaintiff  was  forbidden  by  the  judgment  of  this 
court  pronounced  when  divorcing  him  from  his  former  wife,  from 
contracting  a  sec<md  marriage  during  her  life.  That  command  he 
has  disobeyed,  and  he  now  asks  the  identical  court  which  forbade 
the  act  to  absolve  him  from  the  very  contract  which  he  perfected 
contrary  to  its  mandate. 

If  he  has  incurred  obligations  to  another  by  his  disobedience  to 
the  court,  he  should  be  allowed  to  relieve  himself  as  best  he  can. 
This  court  has  power  as  was  determined  in  Brinkley  v.  Brinkky 
47  N.  Y.  40,  to  prevent  any  peraon  in  contempt  from  taking  '*any 
aggressive  proceedings  against  his  adversary."  It  may  strike  out  an 
answer  and  thus  deprive  him  of  a  trial.  This  plaintiff  confessedly 
in  contempt,  takes  an  aggressive  step  against  another  and  founds 
the  right  to  proceed  upon  an  act  which  the  court  had  forbidden. 
If  issues,  by  striking  out  an  answer,  may  be  refused  to  a  defendant 
who  sets  at  naught  the  authority  of  the  court,  they  surely  may  be 
to  a  plaintiff  who,  in  asking  those  issues,  tells  this  tribunal  that  its 
commands  are  impotent  and  its  judgment  a  nullity. 

I  am  aw{ft:e  that  the  question  in  Brinkley  v.  Brinkley  arose  out 
of  a  proceeding  in  that  cause,  and  that  that  case  does  not,  in  terms, 
cover  one,  when  a  party  in  contempt  seeks  to  bring  another  suit.  It 
does,  however,  decide  that  even  though  a  party  may  be  authorized 
by  law  to  bring  or  defend  a  suit,  his  proceedings  therein  may  be 
stayed  if  he  is  in  contempt.  The  statute  which  gives  the  right 
to  a  suitor  in  court  to  bring  or  defend  an  action  is  the  same  which 
authorizes  him  to  proceed  in  a  second. 

Concede  the  power  of  the  court  in  any  case  to  strike  out  a  pleading 
because  of  a  contempt  committed  by  that  party  toward  the  court, 
and  it  necessarily  follows  that  the  only  restraint  upon  the  power  of 
the  court  toward  that  party  is  the  exercise  of  a  sound  discretion. 
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No  greater  anthoritj  is  exercised  in  the  refusal  to  allow  a  person 
in  contempt  to  bring  or  defend  a  second  suit,  than  in  the  refusal  to 
permit  the  first  to  proceed  or  its  defense  to  be  heard.  The  one  is 
as  great  a  violation  of  an  apparent  statute  right  as  the  other.  The 
penalties  of  contempts  were  originally  prescribed  by  the  courts,  and 
if  a  precedent  for  the  power  exercised  in  this  case  cannot  be  found 
in  the  records  of  the  past,  it  can  create  one  now  for  this  party  and 
this  occasion,  and  thus  make  a  precedent  for  the  future. 

It  Wbuld  not,  it  is  fully  conceded,  be  the  exercise  of  a  sound 
judicial  discretion  to  hold  that  a  party  in  contempt  has  no  right  to 
bring  any  action  in  this  court,  but  while  conceding  this,  it  is  main- 
tained with  equal  earnestness,  that  when  a  party  seeks  relief  from 
an  act  which  he  has  been  forbidden  to  do,  the  court  to  which  such 
application  is  addressed  has  a  right  to  withhold  the  remedy  asked. 
This,  we  submit,  is  the  exercise  of  a  sound  judicial  discretion,  and 
is  neither  arbitrary  nor  unreasonable.  Mr.  Marshall  had  been  foi^- 
bidden  by  the  solemn  judgment  of  this  court  from  contracting  a 
second  marriage.  This  suit  is  founded  upon  his  disobedience  of 
the  command.  By  it  we  are  informed  that  our  mandate  has  been 
disregarded  and  our  power  defied,  and  while  communicating  this 
information  we  are  told  that  that  which  we  have  forbidden  to  be 
done  is  valid  and  legal  despite  the  forbidding,  and  that  we  are  com- 
pelled to  use  the  power  which  the  law  has  conferred  upon  us  to  aid 
him  in  the  offense  he  has  committed. 

We  cannot  consent  thus  to  stultify  ourselves.  We  cannot  so  hold 
and  we  decide  that  this  is  a  proper  case  to  refuse  the  relief  sought, 
and  we  now  place  such  a  refusal  among  the  penalties  of  such  eon- 
tempts  if  it  never  has  been  before  so  adjudicated. 

The  order  of  the  special  term  appealed  from  should  be  affirmed, 
with  costs. 

« 

Dayis,  p.  J.  I  am  of  opinion  that  the  statute  ought  to  be  so 
construed  as  to  apply  to  a  case  where  a  party,  resident  and  domiciled 
in  this  State,  and  without  any  intention  of  changing  his  residence, 
steps  across  the  State  line  to  pass  through  the  ceremony  of  marriage, 
intending  to  return,  and  actually  returning  to  this  State  and  there 
continuing  his  residence.  At  all  events,  the  question  is  one  tliat 
has  not  been  settled  to  the  contrary,  in  this  State,  and  the  most 
direct  way  to  bring  it  before  the  court  of  last  resort  is  afforded  by 
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our  affirming  the  order;  I  have  conclnded^  therefore,  to  concxir  with 
my  brother  Westbbooe. 

Dakiels,  J,  dissenting.  The  importance  of  the  question  di&- 
cnssed,  in  the  opinion  of  Mr.  Justice  Westbbook,  not  only  justifieBy 
but  requires  a  statement  of  the  reasons  for  dissenting  from  the  c<m- 
elusion  maintained  by  that  learned  judge.  It  affects  the  rights  and 
the  validity,  not  only  of  the  plaintiff's  marriage,  but  also  that  of 
all  others  who  have  solemnized  their  marriages  in  other  States^ 
after  having  been  prohibited  from  marrying  a^un  during  the  life- 
time of  a  former  husband  or  wife,  by  the  judgment  or  decree  pro- 
nounced by  one  of  the  courts  of  this  State.  This  prohibitioa 
follows  the  statute  of  the  State,  and  it  includes  all  those  cases  and 
only  the  cases  where  a  former  marriage  may  be  dissolved  by  judg- 
ment or  decree,  by  reason  of  the  marital  criminal  misconduct  of  the 
party  affected  by  the  prohibition.  Wherever  a  marriage  maybe 
dissolved  by  any  one  of  the  courts  of  this  State,  for  the  crimiiid 
misconduct  of  one  of  the  parties  to  it,  that  party  is  prohibited  from 
marrying  again  during  the  life-time  of  the  innocent  party.  A  pre- 
ceding marriage,  entered  into  by  the  plaintiff,  was  so  dissolved  bj 
this  court,  on  the  application  of  his  innocent  wife.  And  he  wu 
prohibited,  by  the  judgment  entered,  from  marrying  again  daring 
her  life.  But,  notwithstanding,  that,  while  continuing  to  mhabit 
this  State,  he  contracted  another  marriage  with  the*  defendant, 
which  was  solemnized  in  the  State  of  Pennsylvania,  and  to  hold 
him  released  from  its  obligations  now  would  simply  reward  him 
for  the  wrong  which  he  then  committed.  It  does  not  appear  that 
the  defendant  left  the  State  for  the  solemnization  of  that  marriagei 
with  the  design  of  evading  its  laws  and  doing  there  what  would  be 
plainly  unlawful  here;  and  for  that  reason  she  must  be  acquitted 
from  all  intentional  wrong,  while  the  effect  of  holding  her  marriage 
void  would  be  to  simply  punish  her  and  exonerate  her  criminal  hus- 
band, and  that  is  a  result  which  should  not  be  maintained,  unless 
clearly  required  by  the  laws  of  the  State. 

That  the  laws  require  no  such  severity  by  construction  appean 
very  clearly  from  the  provision  which  has  been  made  upon  this  sub- 
ject. For  by  that  a  second  marriage  by  the  guilty  party  in  the  pre- 
ceding action  is  not  prohibited  "  whenever  or  wherever  contracted. 
But  the  prohibition  applies  to  the  subsequent  marriage  of  such 
party  whenever  or  wherever  the  previous  marriage  may  have  been 
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Ij,  g,  solemnized,  provided  it  has  been  dissolved  under  the  laws  of  this 

State.     That  was  the  decision  made  in  Cropsey  v.  Ogden,  11  N.  Y. 
228,  and  it  was  all  the  conrt  conld  be  then  called  upon  to  decide. 
^  Whether  such  a  marriage  as  was  solemnized  between  these  parties 

was  valid  and  binding  within  this .  State,  was  a  point  not  before 
the  court,  and  no  opinion  was  expressed  upon  it.  The  statute  of 
this  State  simply  prohibits  the  guilty  party  in  a  judgment  dissolv- 
ing the  marriage  into  which  he  or  she  may  have  entered  from  mar- 
rying again  during  the  life  of  the  other  party,  and  then  in  general 
terms  it  provides  further  that  every  marriage  contract  in  violation 
of  the  prohibition  shall  be  void.  2  K.  S.  139,  §  5.  It  does  not 
declare  that  the  marriage  of  the  guilty  party  solemnized  in  some 
other  State  or  country  where  that  can  be  lawfully  done,  shall  be  void, 
and  consequently  it  cannot  include  such  marriages.  For  the  laws 
of  a  State  not  rendered  specially  applicable  to  acts  performed  in 
other  States  or  countries  have  no  effect  beyond  the  territorial  limits 
^  of  the  sovereignty,  or  State  enacting  them.     They  are  enacted  for 

^^'  the  government  and  regulation  of  .the  conduct'  of  the  citizens  and 

™^'  inhabitants  of  the  State  enacting  them,  and  apply  when  no  differ- 

*•'  ent  intent  is  manifested  to  acts  performed  or  to  be  performed  within 

^  its  territorial  borders.     The  principle  applicable  to  this  subject  is 

^  thus  stated  by  a  very  able  modem  writer  and  compiler.     "It  is 

^  equally  a  necessary  result  of  the  independence  and  distinct  sover- 

:-  eignties  of  the  several  States  that  neither  their  statutes  or  other 

'-  laws  have  any  inherent  authority,  nor  are  they  entitled  to  any 

'^  respect  extra  territorially,  or  beyond  the  jurisdiction  that  enacts 

'fC  them.     But  by  a  kind  of  courtesy  or  comity  between  States  and 

r  nations,  the  principle  is  now  generally  received  and  adopted  that 

::  contracts  are  to  be  construed  and  interpreted  according  to  the  laws 

f  of  the  State  in  which  they  are  made,  unless  from  their  tenor  it  is 

perceived  that  they  were  entered  into  with  a  view  to  the  laws  of 
some  other  State."  Potter's  Dwar.  on  Stats.  361.  And  Sedgwick 
on  Stat,  and  Const.  Law,  69,  71,  is  to  the  same  effect. 

For  that  reason,  although  the  statute  declares  the  marriage  of 
the  guilty  party  whose  former  marriage  has  been  dissolved  by  a 
decree  of  divorce -void,  its  effect  should  be  limited  to  the  case  of 
marriage  solemnized  in  this  State.  The  purpose  of  the  law  was  to 
restrain  the  performance  of  the  act  within  this  State  and  not  to 
affect  the  conduct  of  its  citizens  when  they  might  be  in  other  States 
and  under  as  well  as  subject  to  different  laws. 
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To  a  certain  extent^  if  is  true  that  this  construction  must  impair 
the  force  of  the  provision  contained  in  the  statnte,  because  it  allows 
the  prohibition  to  be  lawfully  evaded.  But  that  results  from  the 
tsircumstance  that  by  the  laws  of  the  place  where  the  aot  may  be 
performed  it  is  lawful  and  valid,  and  no  law  has  been  enacted  pro- 
hibiting citizens  of  this  State  from  availing  themselves  of  the  privi- 
leges conferred  by  such  laws,  while  they  may  be  within  the  State 
maintaining  them.  All  that  the  law  of  this  State  has  done  is  to 
prohibit  and  declare  the  marriage  void,  and  that  is  necessarily 
restricted  to  acts  performed  within  the  territory  under  its  authority. 
Beyond  that  its  citizens  are  not  subject  to  its  restraints,  because 
they  are  not  expressly  made  so,  and  their  acts  are  governed  by  the 
general  principle  of  law  sustaining  everywhere  contracts  that  may 
be  lawful  and  valid  in  the  place  where  they  are  entered  into,  with 
the  limitation  that  no  State  will  carry  into  isffect  any  agreement 
contravening  its  own  code  of  morals. 

This  principle  has  repeatedly  been  applied  to  marriages  unlawful 
in  the  State  or  country  where  they  have  been  brought  in  contro- 
versy, but  solemnized  where  the  laws  imposed  no  such  disability  on 
either  of  the  parties.  The  general  rule  is  stated  by  Chancellor 
Kent  in  the  following  words: 

'^As  the  law  of  marriage  is  a  part  of  the  jus  gentium,  the  gen- 
eral rule  undoubtedly  is,  that  a  marriage  valid  or  void  by  the  law  of 
the  place  where  it  is  celebrated  is  valid  or  void  everywhere."  2 
Kent's  Com.  (7th  ed.)  59.  And  he  refers  to  a  very  early  case 
decided  by  the  spiritual  court,  in  England,  sustaining  that  state- 
ment of  the  law.  This  decision  is  stated  to  have  been  gravely  ques- 
tioned, but  it  is  added  that  the  settled  law  is  now  understood  to  be 
that  which  was  decided  by  the  spiritual  court,  and  that  principle  is 
"  that,  in 'respect  to  marriage,  the  l&x  loci  contractus  prevails  over 
the  lex  domicilii  as  being  the  safer  rule,  and  one  dictated  by  just  and 
enlightened  views  of  international  jurisprudence."    Id.  30. 

"  It  is  a  part  of  the^ws  gentium  of  Christian  Europe,  and  infinite 
mischief  and  confusion  would  ensue  with  respect  to  legitimacy,  suc- 
cession, and  other  rights,  if  the  validity  of  the  marriage  contract 
was  not  to  be  tested  by  the  laws  of  the  country  where  it  was  made." 
Id.  61.  The  same  principle  is  maintained  by  Story  in  his  work  on 
the  Conflict  of  Laws,  §§  89,  113,  114,  123,  123  a,  123  b. 

In  Massachusetts  the  validity  of  marriages  solemnized  in  other 
States  by  its  own  inhabitants,  under  circumstances  prohibited  by  its 
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own  laws,  has  been  made  the  subject  of  repeated  litigation  (and, 
until  the  laws  were  changed  by  the  legislature  expressly  preventing 
it  from  being  done),  always  resulting  in  maintaining  the  binding 
effect  of  such  marriages.  It  is  true  that  the  statutes  under  which 
the  early  cases  arose  differed  from  that  of  this  State  in  the  omission 
to  declare  such  marriages  void.  But  that  circumstance  was  not 
deemed  by  ^e  court  of  any  practical  importance,  for  the  simple 
prohibition  was  held  sufficient  to  render  the  marriage  Yoid,  in  case 
it  had  been  solemnized  in  the  State  of  Massachusetts.  On  this  sub- 
ject Pakker,  C.  J.,  in  delivering  the  opinion  of  the  court  in  the 
earliest  leading  case,  said:  '^  By  the  law  in  force  here,  when  the 
marriage  in  question  took  place,  that  marriage  could  have  no  legal 
effect,  if  it  had  been  celebrated  within  this  then  province,  because 
expressly  prohibited  by  law  ;  and  although  not  by  the  provincial  act 
declared  void,  yet  it  was  necessarily  so  in  order  to  give  effect  to  the 
law."  Inhab,  of  Medway  v.  Inhab,  of  Needhamy  16  Mass.  167, 169. 
This  was  the  case  of  a  marriage  between  a  mulatto  and  a  white 
woman  residing  in  Massachusetts,  where  such  a  marriage  was  pro- 
hibited, but  valid  in  Ehode  Island  where  the  parties  had  it  sol- 
emnized; and  it  is  apparent  from  it  that,  in  its  decision,  the  same 
effect  was  given  to  the  provincial  statute  as  it  would  have  had  if 
such  a  marriage  had  been  actually  declared  void. 

In  the  succeeding  case  of  Inhab,  of  West  Cambridge  v.  Inhab,  of 
Lexington,  1  Pick.  606,  which,  in  its  circumstances,  was  like  the  case 
now  before  the  court,  the  marriage  was  held  valid  on  the  same, 
understanding  of  the  effect  of  a  statute  simply  prohibiting  it.  The 
same  chief  justice  in  his  opinion  said:  "  We  think  it  very  clear  that 
by  the  laws  of  this  commonwealth,  the  marriage  of  a  guilty  party 
after  a  divorce,  a  vinculo,  if  contracted  within  this  State,  would 
be  unlawful  and  void."  Id.  608.  But  with  that  understanding 
of  the  effect,  of  the  statute  prohibiting  it,  the  court  held  the  mar- 
riage valid  because  it  had  been  solemnized  in  another  State,  which 
had  enacted  no  such  prohibition. 

And  in  Dickson  v.  Dickson^s  Heirs,  1  Yerg.  110,  the  supreme  court 
of  Tennessee  held  the  same  thing.  Oatok,  J.,  in  delivering  the 
opinion,  said:  '^Had  Mary  married  a  second  time  in  Kentucky, 
such  second  marriage  would  not  be  void  because  she  continued 
the  wife  of  Benjamin  May,  but  because  such  second  mamage  in 
that  State  would  have  been  in  violation  of  a  highly  penal  law 
against  bigamy ;  and  it  being  a  well-settled  principle  of  law  that 
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any  contra6t  which  violates  the  penal  laws  of  the  country  where 
made,  shall  be  Toid."  But,  notwithstanding  that,  as  the  parties 
were  married  in  Tennessee,  the  marriage  was  held  to  be  a  lawful 
one.  It  is  clear,  therefore,  that  no  well-founded  distinction  exists 
between  the  laws  of  this  State  and  those  referred  to  in  Massachu- 
setts, which  would  have  warranted  the  decisions  there  made,  and 
at  the  same  time  sanction  a  different  conclusion  in  the  courts  of 
this  State. 

The  principle  that  the  validity  of  marriage  must  depend  upon 
the  laws  of  the  place  in  which  it  may  be  solemnized,  was  further 
maintained  in  Putnam  v.  Putnam,  8  Pick.  433,  where  the  guilty 
party  to  a  divorce  decreed  in  Massachusetts,  was  afterward  married 
in  Connecticut.  Sutton  v.  Warren,  10  Mete:  461,  and  Clark  v. 
Clark,  8  Gush.  385,  sustain  the  same  view  of  the  law.  The  case  of 
Commonwealth  v.  Hunt,  4  Gush.  49,  arose  after  the  statute  had  been 
changed  so  as  to  declare  the  subsequent  marriage  void,  but  that 
circumstance  was  not  of  itself  considered  of  sufficient  importance 
to  change  the  principle.  The  section  making  the  change,  pro- 
vided that:  '^In  cases  of  divorce  from  the  bond  of  matrimony,  t^e 
innocent  party  may  marrjr  Again  as  if  the  other  party  were  dead. 
Any  marriage  contracted  by  the  guilty  party  during  the  life  of  the 
other,  except  as  provided  in  the  following  section,  shall  be  void,  and 
such  party  shall  be  adjudged  guilty  of  polygamy."  The  succeed- 
ing section  included  only  cases  where  the  court  might  give*  the 
guilty  party  leave  to  marry  again. 

Dewet,  J.,  in  the  case  last  referred  to,  commenting  upon  the 
section  just  quoted,  held  that  it  in  terms  only  forbid  the  guilty 
party  from  marrying  in  that  State,  and  that  the  adjudicated  cases 
fully  sustained  the  validity  of  the  marriage  then  before  the  court, 
if  it  had  taken  place  prior  to  the  enactment  of  a  succeeding  statute 
prohibiting  parties  from  marrying  in  another  State  to  evade  the 
laws  of  Massachusetts. 

That  provided  that ''  When  persons  resident  in  this  State  ( Massa- 
chusetts )  in  order  to  evade  the  preceding  provisions,  and  with  an 
intention  of  returning  to  reside  in  this  State,  go  into  another  State 
or  country  and  there  have  their  marriage  solemnized  and  afterward 
return  and  reside  here,  the  marriage  shall  be  deemed  void  in  this 
State."  After  that  enactment  it  could  not  be  otherwise  than  that 
the  preceding  current  of  authorities  should  no  longer  have  the 
force  of  law  in  that  State,  but  they  are  still  entitled  to  weight  and 
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consideration  in  this  State,  where  no  such  enactment  has  been  made. 
And  the  Enactment  itself  is  evidence  that  the  legislature  understood 
the  marriages  referred  to,  as  being  valid  without  it,  notwithstanding 
the  provision  generally  declaring  all  marriages  void  to  which  the 
guilty  party  in  a  decree  of  divorce  might  be  a  party.  The  validity 
of  such  a  marriage  when  solemnized  in  a  State  different  from  that 
simply  prohibiting  it,  was  also  sustained  in  Fuller  v.  Fuller,  40 
Ala.  301,  303,  304.  And  in  Simonin  v.  MaUoc,  2  Sw.«  &  Tristr. 
67,  a  marriage  solemnized  in  England  between  French  subjects  was 
held  lawful  although  the  French  courts  had  protiounced  it  void  for 
being  entered  into  in  contravention  of  the  laws  of  that  empire. 
This  decision  was  made  before  Brook  v.  Brook  was  disposed  of,  and 
though  considered,  was  not  disapproved  in  that  case. 

In  Ponsford  v.  Johnson,  2  Blatch.  51,  the  question  was  presented 
to  the  United  States  circuit  court  held  by  Judges  Nelson  and 
Betts»  whether  a  marriage  solemnized  in  New  Jersey  between  in- 
habitants of  this  State  was  valid  when  one  of  the  parties  was  the 
guilty  party  in  a  preceding  decree  of  divorce.  That  brought  up 
the  precise  point  now  under  consideration  and  the  marriage  was 
held  lawful,  and  the  court  added  further,  that  the  ruling  would  be 
the  same  even  if  the  parties  had  both  left  this  State  to  evade  the 
restraint  imposed  upon  one  of  them  by  its  laws. 

The  case  of  Brook  v.  Brook,  9  H.  of  L.  Cas.  192  (S.  C,  7  Jur.  N.  S. 
422),  constitutes  no  exception  to  the  principle  now  maintained. 
The  marriage  there  was  solemnized  in  Denmark,  between  British 
subjects,  and  it  was  held  void  because  opposed  to  the  ecclesiastical 
policy  of  that  kingdom.  It  was  between  the  former  husband  and 
surviving  sister  of  a  deceased  wife,  parties  prohibited  from  inter- 
marrying by  the  laws  of  England,  and,  therefore,  within  the  excep- 
tion already  mentioned,  by  which  polygamous  and  incestuous 
marriages  will  not  be  sanctioned,  even  though  solemnized  in  coun- 
tries whose  laws  permit  them.  Lord  Campbell,  who  delivered 
one  of  the  leading  opinions  in  the  case,  said,  that  ^'  It  is  quite 
obvious  that  no  civilized  State  can  allow  its  domiciled  subjects  or 
citizens,  by  making  a  temporary  visit  to  a  foreign  country,  to  enter 
into  a  contract  to  be  performed  in  the  place  of  the  domicile,  if  the 
contract  is  forbidden  by  the  law  of  the  place  of  the  domicile  as  con- 
trary to  religion  or  morality,  or  to  any  of  its  fundamental  institu- 
tions.'*   Id.  212. 
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And  the  decision  in  that  case  will  be  found  to  have  proceeded 
npon  this  ground  without  affecting  the  stability  of  the  principle^ 
'  from  which  the  marriage  in  this  ca^  deriyes  its  support  In  that 
respect,  it  stands  upon  the  same  legal  principle  as  Myde  v.  Hyde^ 
1  Prob.  &  Div,  Cas.  130 ;  Wightman  v.  Wighiman,  4  Johns. 
Ch.  343,  and  which  was  mentioned  in  the  decision  of  Sutton  v.  War- 
ren, 10  Mete.  452.  Where  the  marriage  was  solemnized  between 
the  plaintiff  and  defendant,  no  legal  disabilitj  appears  to  have 
stood  in  its  way.  It  must,  therefore,  be  assumed  to  have  been  then 
lawful  and  binding  on  the  parties,  and  all  the  duties  and  obliga- 
tions of  that  relation  followed  its  solemnization.  The  laws  of  this 
State  did  not  extend  there,  and  it  did  not  prohibit  them  from  going 
there  for  that  purpose.  And  it  follows,  that  when  they  returned 
here,  that  relation  accompanied  them,  with  all  its  duties  and 
obligations. 

The  plaintiff  was  clearly  in  contempt,  for  marrying  in  Tiolation 
of  the  decree  to  which  he  was  a  party;  and  if  he  were  applying  f« 
relief  in  that  action,  his  disobedience  would  constitute  an  answer  to 
his  application.  Oarstin  v.  Oarstin,  4  Sw.  &  Tristr.  73,  75; 
Cavendish  y.  Cavendish,  15  W«  R.  182.  But  no  case  has  been 
found  holding  that,  because  a  party  is  in  contempt  in  one  action 
he  shall  not  be  at  liberty  to  commence  and  prosecute  another,  for 
that  reason,  in  no  way  connected  with  the  one  in  which  the  con- 
tempt was  committed.  Such  a  principle  would  close  the  doors  of  a 
court  of  equity  to  all  applications  for  redress,  by  a  party  in  con- 
tempt, of  eyery  name,  nature  and  character.  So  comprehensive  a 
result  has  not  yet  been  declared,  nor  intimated  as  a  lawful  conse- 
quence, following  a  party's  disobedience  of  the  orders  and  decrees 
of  courts  of  equity. 

The  plaintiff's  marriage  was  yalid,  as  already  shown,  and  the 
defendant  as  well  as  himself  was  bound  to  observe  its  obligations. 
If  she  has  so  far  failed  as  to  entitle  him  to  have  the  marriage  dis- 
solved under  the  laws  of  the  State,  he  cannot  be  deprived  of  that 
right  because  he  disobeyed  a  preceding  decree  to  which  she  was  not 
a  party. 

The  statute  has  prescribed  the  causes  for  which  such  an  action 
may  be  maihtained  and  declared  the  reasons  for  which  a  divorce 
may  be  denied  after  the  defendant's  infidelity  has  been  established, 
and  the  objection  that  the  plaintiff  is  in  contempt  in*  some  other 
case  to  which  the  defendant  is  in  no  way  a  party  is  not  among  them. 
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This  is  a  statutory  remedy,  which  the  plaintiff  is  entitled  to  upon 
making  a  case  within  the  statute,  and  as  it  contains  nothing  render- 
ing the  remedy  dependent  upon  the  conduct  of  the  applicant  in 
some  other  litigation,  this  court  can  subject  the  proceeding  to  no 
such  qualification. 

The  general  rule  upon  this  subject  has  been  declared  in  the  fol- 
lowing terms:  "It  is  to  be  observed,  however,  that  the  rule  that  a 
party  cannot  move  till  he  has  cleared  his  contempt  is  confined  to 
proceedings  in  the  same  cause  and  that  a  party  ii)  contempt  for 
non-obedience  to  an  order  in  one  cause  will  not  be  thereby  prevented 
from  making  an  application  to  the  court  in  another  cause  relating 
to  a  distinct  matter,  although  the  parties  to  such  other  cause  may 
be  the  same;  and  this  privilege  has  been  carried  to  the  extent  of 
allowing  a  defendant  in  each  of  two  creditor's  suits  to  admin- 
ister the  same  estate,  to  move  in  one  of  them  in  which  he  was  not 
in  contempt  to  stay  proceedings  in  the  other  in  which  he  was.'* 
1  Daniell's  Ch.  Prac.  (4th  Am.  ed.)  505;  Clark  v.  DeWy  1  Russ.  & 
M.  lOB;  Taylor  v.  Taylor y  1  Mac.  &  G.  397;  Turner  v.  Dorgan,  12 
Sim.  504.  The  order  should  be  reversed  and  an  order  entered 
awarding  issues  as  moved  for  by  the  plaintiff. 

Order  affirmed. 
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Chntempt^e&mmUment  oftoUness  before  grand  jury  for  refiuing  toflnstoer  quee- 
Hon — power  of  court  to  commit — Libel—proper  question  on  tomplaint  f(yr — 
Habeas  corpus— discTiarge  of  prisoner  committed  for  contempt  during  eon- 
iinuanee  of  oyer  and  terminer. 

8.,  a  witness  before  the  grand  jary  at  the  Kings  ojer  and  terminer  upon  a  com- 
plaint for  a  libel  published  in  a  newspaper,  was  asked  to  disclose  the  name 
of  the  writer  which  he  admitted  he  knew,  and  upon  refusing  to  do  so  the 
court  committed  him  to  the  county  jail  "  until  he  may  answer  the  question 
propounded  to  him."  ffdd,  (1)  that  the  question  was  proper ;  (2)  that  the 
court  of  oyer  and  terminer  had,  both  by  common  law  and  statute,  autboritj 
to  commit  him  for  refusing  to  answer  the  same,  and  (8)  that  the  commitment 
"  until  he  may  answer  "  was  lawful. 

Daring  the  continuance  of  the  session  of  the  oyer  and  terminer,  a  supreme 
court  Justice  in  New  York  city  issued  to  the  sheriff  of  Kings  county  a  writ 
of  habeas  corpus  for  6.  returnable  before  himself,  and  upon  the  return  dlB- 
charged  B.    Held,  that  the  discharge  was  improper. 
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Certiorari  issned  upon  the  relation  of  Benjamin  K.  Phelps,  dis- 
trict attorney  of  New  York  county,  to  review  proceedings  on  the 
return  of  a  writ  of  habeas  corpus  issued  by  Mr.  Justice  Fakchzr, 
by  which  one  W.  F.  G.  Shanks  was  discharged  from  the  custody  of 
the  sheriff  of  Kings  county.  The  necessary  facts  appear  in  the 
opinion. 

Benjamin  K.  Phelps  and  Winchester  Britton,  for  relator. 
Henry  L.  Clinton  and  C.  A,Runkle,  for  Shanks. 

Westbrook,  J.  At  a  court  of  oyer  and  terminer,  re^larly  ecm- 
vened  and  held  in  and  for  the  county  of  Kings,  in  October,  1873, 
Mr.  W.  F.  G.  Shanks  was  subpoenaed  and  examined  as  a  witneas 
before  the  grand  jury  of  such  court.  The  complaint,  in  further- 
ance of  which  he  was  summoned  as  a  witness,  was  for  an  allied 
libel  upon  Alexander  McCue,  published  in  the  New  York  Tribime 
of  August  30,  1873,  and  contained  in  an  article  printed  in  tfait 
paper  entitled  "The  Brooklyn  Ring's  Method."  For  the  parpo%<^ 
ascertaining  the  name  of  the  writer  of  the  alleged  libelous  artick 
with  a  view  to  his  indictment,  Mr.  Shanks  was  asked  the  following 
questions,  and  gave  the  following  answers:  ^ 

'*  Q.  Do  you  know  who  wrote  the  article  entitled  '  The  Brook- 
lyn Ring's  Metliod'  in  the  issue  of  August  30,  1873?  A.  I  do 
know.  Q.  Who  was  it?  A.  I  decline  to  answer  the  questioii 
because  1  am  instructed  as  one  of  the  editors  of  the  paper  not  to 
give  the  name  of  writers  of  articles  published  in  it.  It  is  one  of 
the  office  regulations,  and  on  the  principle  that  the  paper  and  not 
the  editor  is  responsible." 

The  grand  jury  reported  the  refusal  of  Mr.  Shanks  to  answer  to 
the  said  court  of  oyer  and  terminer,  which,  after  adjudging  the 
,  question  to  be  proper,  committed  him  to  the  common  jail  of  the 
county  upon  his  persisting  in  his  refusal  to  answer  '^  untU  he  nuy 
answer  the  questions  propounded  to  him  which  he  has  refused  to 
answer."  The  commitment  bears  date  the  22d  day  of  October, 
1873,  and  was  subscribed  by  the  jadges  holding  the  court. 

The  sheriff  of  the  county  of  Kings  having  received  Shanks  into 
his  custody  under  the  commitment  was  required  by  a  writ  of  habeas 
coi'pus  ad  testificandum  issued  by  the  court  of  oyer  and  terminer, 
held  in  and  for  the  city  and  county  of  New  York,  Judge  Noah 
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Datis  presiding^  to  produce  him  before  said  court  on  the  23d 
day  of  October,  18739  at  ten  o'clock  a.  k.,  to  be  examined  as 
a  witness  upon  the  trial  of  an  indictment  then  pending  in  said 
court  against  Edward  S.  Stokes.  In  obedience  to  the  requirements 
of  such  writ  Mr.  Shanks  was  brought  before  the  court  issuing  t)ie 
same  and  examined  as  a  witness,  and  after  his  eyidence  had  been 
given  upon  the  trial  he  was  remanded  by  the  New  York  oyer  and 
terminer  ''to  the  custody  of  the  keeper  of  the  Jail  within  named 
under  the  commitment  of  the  court  of  oyer  and  terminer  of  the 
said  county  of  Kings.'' 

After  Mr.  Shanks  had  been  thus  remanded  unto  the  care  and 
custody  of  the  sheriff  of  the  county  of  Kings  and  bef6re  his  return 
to  the  jail  of  that  county,  a  writ  of  habeas  corpus  to  inquire  into^ ' 
the  cause  of  his  detention  was  issued  by  the  Hon.  Enoch  L.  Fan- 
CHEK,  then  one  of  the  justices  of  the  supreme  court,  requiring  such 
sheriff  to  produce  him  before  the  said  judge  at  the  chambers  of  the 
supreme  court  in  the  court-house  in  the  city  of  New  York  on  the 
23d  day  of  October,  1873,  at  two  o'clock  in  the  afternoon. 

Upon  the  return  day  and  hour  of  the  writ  Mr.  Shanks  was  brought 
before  Judge  Fancher  by  the  sheriff  of  Kings  county,  who  by  his 
return  claimed  to  hold  him  in  custody  by  virtue  of  the  commit- 
ment of  the  Kings  county  court  of  oyer  and  terminer  before  men- 
tioned, and  the  order  of  the  New  York  oyer  and  terminer  which 
had  remanded  him  to  the  charge  of  such  sheriff  under  the  said 
commitment  for  his  contempt  in  refusing  to  answer  the  question 
propounded  by  the  grand  jury.  After  a  somewhat  protracted  hear- 
ing before  the  learned  judge,  in  which  all  parties  were  ably  repre- 
sented by  counsel,  Mr.  Shanks  was  discharged  for  the  reason  that 
the  oyer  and  terminer  of  Kings  county  had  no  power  to  commit 
him  to  prison  until  he  should  answer  the  question  propounded  by 
the  grand  jury  and  approved  by  the  court,  but  that  such  imprison- 
ment could  not  exceed  the  period  of  thirty  days,  and  the  term  thereof 
within  such  limit  should  have  been  specified  in  the  commitment. 

From  the  order  and  decision  of  Judge  Fancher  discharging  Mr. 
Shanks  from  the  custody  of  the  sheriff  of  the  county  of  Kings,  the 
writ  of  certiorari  removing  the  proceedings  into  this  court  is  a  vir- 
tual appeal,  and  by  it  an  important  practical  question  in  the  admin- 
istration of  justice  is  presented  affecting  not  only  investigations  for 
alleged  libels,  but  any  and  every  crime  whatsoever.   Before  referring 
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to  the  statutes  of  our  State,  let  qb  look  at  it  as  a  qnestioiL  of  cm- 
mon  law. 

The  court  of  oyer  and  terminer  of  the  ooimtj  of  Kings  liadM 
and  complete  jurisdiction  oyer  all  crimes  and  misdemeanoiiciM- 
mitted -within  its  territorial  jnriadiction.  The  grand  jidttsi 
necessary  part  of  the  machinery  of  the  court  to  inquire  into  ^ 
crimes  committed  within  the  body  of  the  county,  and  to  prosntili 
offenders  for  trial*  In  the  prosecution  of  their  inquires,  in  legud 
to  which  they  had  been  specially  charged,  they  were  entitled  to  tbt 
attendance  of  witnesses  before  them,  and  to  the  eridenoe  of  sadi 
witnesses  when  duly  sworn.  This  is  not  only  plain  as  an  on^ii^ 
question,  but  has  been  expressly  held.  Heard  t.  Pierce,  8  Ci^ 
338;  People  v.  Kelly,  24  N.  Y.  74.  If  a  witness  declines  to  mot 
a  question  adjudged  by  the  court  to  be  legal  and  proper,  theoocit 
has  full  power,  without  any  statute,  to  compel  an  answer. 

It  was  well  said  by  Fletcher,  J.,  in  Heard  v.  Pierce,  jast  refeiwd 
to  (see  page  345):  "  The  general  rule  is  well  established,  that  whes 
a  general  power  is  given  or  duty  enjoined,  every  particular  po^ 
necessary  for  the  exercise  of  the  one  or  the  performance  of  the  otk 
is  gi  ven  by  implication.  Wi  thout  the  right  to  commit  the  witness f  1» 
refuses  to  answer  how  could  the  *  power  given  ^  and  *  duty  enjoined' 
of  inquiring  into  all  offenses  against  the  law  be  discharged?  Coarts 
of  justice,  if  powerless  to  enforce  lawful  orders,  would  be  onlj» 
show,  and  the  attempt  to  bring  offenders  to  justice  only  a  faree.^ 

But  we  need  not  reason  to  prove  that  this  power  of  commitiDWt 
is  inherent  in  the  court.  It  was  so  expressly  held  in  People  v.  ifflj? 
before  cited.  In  the  course  of  his  opinion  (page  78),  h^ 
Denio,  speaking  of  the  refusal  of  a  witness  to  answer  a  pwpff 
question  propounded  by  a  grand  jury,  and  the  right  of  the  cou«tB 
commit  the  witness  for  such  refusal,  said:  *'  If  the  case  is  ^ 
reached  by  the  statute,  the  power  would  be  ample  at  the  comm® 
law." 

Assuming,  then,  the  power  of  the  court  to  commit  a  witness  for 
refusing  to  answer  a  proper  question,  the  propriety  of  the  dnratioa 
of  the  imprisonment,  as  specified  in  the  commitment  of  Mr. 
Shanks,  is  most  obvious.  It  was  neither  unreasonable  nor  improp^' 
but  was  exactly  adapted  to  the  case.  It  terminated  whencTer  Hr. 
Shanks  obeyed  a  lawful  and  legal  order,  and  continued  just  as  long 
as  he  placed  the  power  of  the  court  and  tlio  law  at  defiance.  Manj 
a  question,  in  liie  investigation  of   crime  and  necessary  to  w 
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answered  to  bring  a  oriminal  to  justice,  would  remain  unanswered, 
if  the  witness  knew  that  the  lapse  of  thirty  days  would  free  him 
from  the  power  of  the  court,  and  enable  him  to^set  at  defiance  the 
law,  whilst  the  same  person  would  fully  answer  if  he  knew  that  his 
imprisonment  would  continue  so  long  as  he  continued  contuma- 
cious. 

In  the  case  before  us  the  learned  judge  who  granted  the  discharge 
does  not  intimate  that  the  question  which  Mr.  Shanks  refused  to 
answer  was  not  a  legal  and  'proper  one  to  be  propounded.  As 
the  law  now  is,  and  has  for  ages  existed,  no  court  could  possibly 
hold  that  a  witness  could  legally  refuse  to  give  the  name  of  the 
author  of  an  alleged  libel,  for  the  reason  that  the  rules  of  a  public 
journal  forbade  it.  That  some  other  party  assumes  thef  responsi- 
bility of  a  crime,  and  is  willing  to  suffer  its  consequences,  can 
never  prevent  an  inquiry  as  to  each  and  every  person  concerned 
therein,  and  the  holding  of  all  such  equally  responsible  with  the 
one  avowing  it. 

The  admission  of  such  a  principle,  if  carried  to  its  logical  con- 
clusion, would  shield  him  who  hires  an  assassin  to  strike  a  fatal 
blow,  so  long  as  the  slayer  avowed  himself  to  be  solely  responsible 
for  the  act.  This  extreme  case  is  put  for  the  purpose  of  showing 
the  impolicy  of  the  reason,  and  its  worthlessness  in  a  court  of  justice. 
He  who  writes  a  libelous  article  for  publication  in  a  newspaper  is 
certainly  guilty  of  a  crime,  and  that  guilt  cannot  be  taken  away  by 
the  readiness  of  another  to  meet  its  consequences.  There  is  no 
exchange  or  substitution  of  punishment  in  the  administration  of 
justice.  If  for  reasons  of  public  policy  it  shall  be  deemed  wise  to 
hold  only  the  editor  or  publisher  of  a  paper  liable  for  its  contents, 
then  the  legislature  alone  can  so  declare  by  express  enactment,  for 
the  contrary  doctrine  has  become  too  firmly  and  fixedly  imbedded 
in  the  common  law,  by  the  lapse  of  ages,  to  be  ever  altered  or  dis- 
turbed by  the  courts. 

Independent  then  of  any  statute  authorizing  the  court  of  oyer 
and  teiminer  to  commit  a  witness  for  refusing  to  answer  a  proper 
question  until  answered,  that  court  has  ample  power  at  common 
law  to  order  such  a  commitment.  Such  a  proceeding  is  not  one  to 
punish  a  party  as  for  a  contempt,  but  the  exercise  of  a  power  neces- 
sarily conferred  to  elicit  truth  and  to  administer  justice.  It  was 
not  necessary  to  bring  Mr.  Shanks  before  the  court,  and  formally 
adjudge  him  to  be  guilty  of  a  contempt,  but  upon  his  refusal  to 
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answer  the  qaestion  which  the  court  adjudged  to  be  proper,  it 
might,  by  simple  rule,  have  ordered  him  to  be  confined  until  he 
should  answer.  After  this  step  had  been  taken,  the  court  had 
ample  power  to  punish  for  the  contempt  of  its  lawful  authoriiy. 
The  two  proceedings  are  separate  and  distinct,  and  the  exercise  of 
the  one  in  nowise  conflicts  with  the  exercise  of  the  other.  But  the 
commitment  of  Mr.  Shanks  was  precisely  as  the  statute  directs. 

The  Bevised  Statutes  declare  'Hhe  proceedings  prescribed  by  law 
in  civil  cases  in  respect  to  the  impaneling  of  juries,  the  keeping 
them  together,  and  the  manner  of  rendering  their  yerdict  shall  be 
had  upon  trials  of  indictments,  and  the  proyisions  of  law  in 
civil  cases  relative  to  compelling  the  attendance  and  testiinony  of 
witnesses,  their  examination,  the  administration  of  oaths  and  ^ir- 
mations,  and  proceedings  as  for  contempts  to  enforce  the  reme- 
dies and  protect  the  rights  of  parties  shall  extend  to  trials  and 
other  proceedings  on  indictments,  so  far  as  they  may  be  in  their 
nature  applicable  thereto,  subject  to  the  provisions  contained  in 
any  statute."    2  B.  S.  735,  §  14. 

It  will  be  observed  that ''  proceedings  as  for  contempts  to  enforce 
the  remedies  and  protect  the  rights  of  parties  "  are,  by  the  section 
of  the  statute  just  quoted,  made  applicable  '^  to  trials  and  other  prth 
ceedings  or  indictments.'*  In  People  v.  KeUy,  24  N.  Y.  74^ 
before  quoted,  it  was  decided  that  the  words  "other  proceedings" 
make  the  section  applicable  to  the  case  of  a  witness  who  refuses  to 
answer  proper  questions  propounded  by  a  grand  jury.  Judge 
Dekio,  in  delivering  the  opinion  of  the  court  (page  79),  says: 
"  The  criticism  of  the  appellants'  counsel  is  that  the  examination 
of  a  vritness  before  a  grand  jury  is  not  a  proceeding  upon  an  indict- 
ment,  and  so  not  within  the  statute.  In  one  sense  it  is  not  Bat 
by  the  theory  of  proceedings  in  criminal  cases  the  indictment  is 
supposed  to  be  prepared  and  taken  before  the  grand  jury  by  the 
counsel  prosecuting  for  the  State,  and  the  evidence  is  then  given 
in  respect  to  the  offense  charged  in  it  If  the  party  accused 
appears  to  be  guilty  the  indictment  is  certified  to  be  a  true  bill, . 
otherwise  it  is  thrown  out  In  that  view  of  the  practice  all  which 
takes  place  before  the  grand  jury,  as  well  as  the  subsequent  steps, 
may  be  said  to  be  proceedings  upon  the  indictment" 

It  will  further  be  noticed  that  the  provisions  of  our  Bevised 
Statutes  relating  to  '^  proceedings  as  for  contempts  to  enforce  the 
remedies  and  protect  the  rights  of  parties  "  are  alone  made  applica- 
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ble  ^'to  trial?  and  other  proceediogs  upon  indictmenta/'  and  not 
those  which  are  contained  in  part  3,  chapter  3,  title  2  and  article  1 
of  the  Beyised  Statutes.  2  R  S.  276-279,  §§  1-15.  The  learned 
counsel  for  Mr.  Shanks  is  certainly  correct  in  saying  that  Judge 
PoTTEBy  in  Matter  of  Watson,  5  Lans.  466,  has  yery  clearly 
pointed  out  the  distinction  between  the  two  classes  of  contempts, 
but  unfortunately,  in  his  argument,  he  contends  that  it  is  the  lat- 
ter referred  to  sections  which  control  the  dealings  with  an  obsti- 
nate witness,  and  not  the  former,  which,  by  the  express  words  of 
the  statute  quoted  above,  are  made  applicable  to  proceedings  of 
that  character.    Now  what  are  those  proceedings? 

That  portion  of  our  Bevised  Statutes  which  is  entitled  "  Of  pro- 
ceedings as  for  contempts  to  enforce  civil  remedies  and  to  protect 
the  rights  of  parties  in  civil  actions"  (Part  3,  chap.  8,  tit.  13,  2  & 
8.  534-640),  give  to  every  court  of  record,  power  to  pimish  by  fine 
and  imprisonment,  for  various  causes,  and,  among  others,  ''all 
persons  summoned  as  witnesses  for  refusing  or  neglecting  to  obey 
such  summons  or  to  attend  or  be  sworn  or  answer  as  such  witness." 
The  modes  of  procedure,are  also  pointed  out,  and  then  (2  B.  S. 
538,  §  23)  it  is  enacted,  ''  When  the  misconduct  complained  of  con- 
sists in  the  omission  to  perform  some  act  or  duty,  which  it  is  yet  in 
the  power  of  the  defendant  to  perform,  he  shall  be  imprisoned  only 
until  he  shall  have  performed  such  act  or  duty  and  paid  such  fine 
as  shall  be  imposed  and  the  costs  and  expenses  of  the  proceedings." 
If  this  provision  does  not  reach  the  case  before  us,  then,  it  seems 
to  us,  language  fails  to  express  thought  The  court  of  appeals 
(People  V.  Kelley,  24  N.  Y.  74)  have  held  in  conformity  with  the 
plain  words  of  the  statute,  that  the  provisions  of  our  Bevised 
Statutes,  entitied  ''Of  proceedings  as  for  contempts  to  enforce 
civil  remedies  and  to  protect  the  rights  of  parties  in  civil  actions," 
are  applicable  to  the  case  of  a  witness  who  refuses  to  answer  proper 
questions  to  a  grand  jury.  These  portions  of  the  Bevised  Statutes 
give  to  every  court  of  record  the  power  to  punish  by  fine  and 
imprisonment,  or  either,  "all  persons  summoned  as  witnesses  for 
refusing  or  neglecting  to  obey  such  summons,  or  to  attend,  or  be 
sworn,  or  ariswer  as  such  witness,"  and  they  further  provide,  that 
"  when  the  misconduct  complained  of  consists  in  the  omission  to  * 
perform  some  act  or  duty  which  it  is  yet  in  the  power  of  the  defend- 
ant to  perform,  he  shall  be  imprisoned  only,  until  he  sliall  have  per- 
formed such  act  or  duty  and  paid  such  fine  as  shall  be  imposed,  and 
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the  oofits  and  ezpenfies  of  the  proceedings."  The  language  is  phii 
and  imperatiye.  It  was  eyidently  the  ''duty"  of  Mr.  Shanks  te 
''answer  the  question  asked;"  the  miscondnct complained  of  deariy 
consisted  "in  the  omission  to  perform  some  act  or  duty  which  it 
was  yet  in  his  power  to  perform/'  and  all  these  events  occnning 
the  commitment  was  required  to  be  "  until  he  shall  have  performed 
such  act  or  duty."  It  was  in  the  power  of  the  court  also  to  han 
imposed  a  fine  in  Edition  to  the  imprisonment,  it  could  do  either 
or  both,  but  the  argument  which  seeks  to  prove  that  this  section  ia 
not  applicable  because  no  fine  or  costs  were  imposed  in  addition  &> 
the  imprispnment,  is  certainly  unsound  and  fallacious. 

The  error  which  the  learned  judge  committed  in  discharging  lb. 
Shanks  arose  from  applying  certain  other  provisions  of  oorkvi 
in  regard  to  contempts  to  this  case,  and  in  overlooking  the  facs 
that  our  statute  governs  "  trials  and  other  proceedings  upon  indict- 
ments "  by  these  provisions  which  relate  to  "  proceedings  as  for  coo- 
tempts  to  enforce  the  remedies  and  protect  the  rights  of  parties.' 
In  these  statutes  there  is  no  limitation  of  thirty  days  upon  the 
power  of  imprisonment,  and  there  obviously  ought  not  to  be.  WA 
such  a  restriction  a  court  would  be  powerless  to  enforce  its  ozden 
and  insure  obedience  to  its  mandates. 

Having  reached  the  conclusion  that  the  commitment  of  Hr. 
Shanks  until  he  should  answer  the  question  asked  by  the  gnnd 
jury  was  legal  and  proper,  it  is,  perhaps,  unnecessary  to  go  anyfor- 
ther.  But  there  is  another  provision  of  our  Bevised  Statutes  ao 
exactly  applicable  to  this  case  that  attention  is  directed  to  it. 

In  their  direction  as  to  proceedings  upon  writs  of  habeas  corpos 
are  contained  the  following,  which  prescribes  the  duty  of  the  cooit 
or  officer  before  whom  a  party  is  brought  on  such  writ.  "  It  shall 
be  the  duty  of  such  court  or  officer  forthwith  to  remand  such  party, 
if  it  shall  appear  that  he  .is  detained  in  custody  either  «  ♦  t 
3.  For  any  contempt  specially  and  plainly  charged  in  the  commit- 
ment by  some  court,  officer,  or  body  having  authority  to  commit 
for  the  contempt  so  charged."    2  R  S.  567,  §  40. 

It  is  difficult  to  see  how  this  plain  provision  could  have  been 
overlooked.  In  the  commitment  of  Mr.  Shanks  a  "contempt" 
was  "  specially  and  plainly  charged,"  and  certainly  the  court  of  ojer 
and  terminer  had  authority  to  commit  for  the  contempt  so  charged. 
The  provision  is  imperative  and  clear,  and  its  binding  force  has 
been  repeatedly  recognized.    Peoph  v.  Sheriff  of  N.  F.,  29  Barbi 
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622;  People  v.  Nevtns,  1  Hill,  164,  170,  171;  People  v.  CasseU,  6 
id.  164,  167,  168;  People  v.  Spalding,  10  Paige,  284,  286,  287 ; 
S.  G.  in  Conrt  of  Errors,  7  Hill,  301;  see  conclasion  of  opinion  of 
IfsLBON,  Ch.  J.,  on  p.  304. 

A  reference  to  these  cases  will  show  how  im^ratiyewas  the  duty 
which  the  statute  enjoins.  The  judge  before  whom  Mr.  Shanks 
was  brought  by  the  writ,  as  the  cases  referred  to  expressly  hold, 
had  no  power  to  inquire  into  the  truth  of  the  fact^  stated  in  the  com- 
mitment, nor  whether  the  question  was  a  proper  one,  or  whether 
the  prisoner  was  privileged  from  answering  it.  "  The  legislature,*' 
as  Judge  Bbokson  further  says  in  People  y.  Cassels,  5  Hill,  168, 
**  did  not  intend  to  provide*  for  a  retrial  by  habeas  corpus  in  such  a 
case.  The  review  is  by  certiorari  or  writ  of  error."  And  this  opin- 
ion of  Judge  Bbonson  is  precisely  in  conformity  with  the  statutes 
of  our  State  (2  R  S.  568,  §  42),  which  declare,  ''  But  no  court  or 
officer  on  the  return  of  any  habeas  corpus  or  certiorari  issued  under 
this  article  shall  have  power  to  inquire  into  the  legality  or  justice 
of  any  process,  judgment,  decree  or  execution,  specified  in  the  pre- 
ceding twenty-second  section,  nor  into  the  justice  or  propriety  of 
any  commitment  for  a  contempt  made  by  any  court,  officer  or  body 
according  to  law,  and  charged  in  such  commitment  as  hereinbefore 
provided." 

These  provisions  of  the  statute  seem  to  us  to  biB  very  plain.  In 
the  first  place  the  officer  allowing  the  writ  is  commanded  ^'forth- 
with to  remand  such  party  if  it  shall  appear  that  he  is  detained 
in  custody  *  *  for  any  contempt  specially  and  plainly  charged 
in  the  commitment  by  some  court,  officer  or  body  having  authority 
to  commit  for  the  contempt  so  charged;"  and  in  the  next  place  such 
officer  is  declared  to  be  without  power  "  to  inquire  *  *  into  the 
justice  or  propriety  of  any  commitment  for  a  contempt  made  by 
any  court,  officer  or  body  according  to  law  and  charged  in  such 
commitment. "  That  commitment,  which  in  the  expressed  duration 
of  its  term  is  in  excess  of  the  power  conferred,  is  neither  just  nor 
proper,  and  a  review  of  that  question  necessarily  involves  its 
*' justice"  and  '^ propriety."  We  do  not  see  how  this  conclusion 
can  be  avoided,  for  if  it  be  held  that  any  officer  who  may  issue  a 
habeas  corpus  may  discharge  a  person  who  is  committed  for  a  con- 
tempt because  such  party  is  committed  for  a  longer  period  than  the 
law  authorizes,  then  such  officer  must  necessarily  pass  judgment 
upon  the  "justice  "  and  "  propriety  "  of  such  commitment,  and  pre- 
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cisely  this  the  statute  has  forbidden.  Having  conferred  upon  eonrtB 
and  officers  the  general  power  to  commit  for  a  contempt^  the  legis- 
lature evidently  intended  that  when  in  such  a  legal  and  proper  case 
(and  this  is  what  the  term  ^^  according  to  law^'  in  the  section  quoted 
means)  that  power  had  been  exercised,  it  should  not  be  the  subject 
of  a  review  summarily  by  either  habeas  corpus  or  certiorari  issued 
under  the  statute  entitled  ^^Of  the  writs  of  habeas  corpus  and 
certiorari  when  issued  to  inquire  into  the  cause  of  detention.''  No 
other  construction  will  satisfy  the  plain  words  of  our  written  law, 
and  certainly  judicial  comity  and  a  proper  respect  for  the  opinion 
of  a  court  organized  according  to  law,  one  member  of  which  was 
the  peer  and  judicial  equal  of  the  judge  who  discharged  Mr. 
Shanks,  should  have  prevented  the  summary  disregard  of  its  com- 
mitment and  left  the  party  to  his  remedy  by  reviewing  it  in  the 
manner  in  which  Judge  Bbonson  has  pointed  out.  We  say  this 
with  all  respect  to  the  learned  judge  who  granted  the  discharge. 
Doubtless,  owing  to  the  pressure  of  many  engagements,  he  was  pre- 
vented from  fully  considering  all  the  impori^smt  questions  which 
this  case  involves; 'and  had  it  been  presented  for  review  at  a  genend 
term,  when  the  argument  was  more  full  and  more  time  given  for 
deliberation,  his  conclusion  might  have  been  different. 

Enough  has  been  said  to  justify  a  reversal  of  the  order  discharg- 
ing Mr.  Shanks  from  custody,  but  for  the  purpose  of  governing 
future  proceedings  in  cases  of  this  character  we  allude  to  another 
plain  provision  of  our  statutes,  which  in  this  matter  was  dis- 
regarded. 

Mr.  Shanks  was  in  the  custody  of  the  sheriff  of  the  county  of 
Kings  for  a  crime.  In  Spalding  v.  People,  7  Hill,  301,  the  court  of 
errors  held  that  a  contempt  of  court  was  "  a  criminal  offense  under 
the  Revised  Statutes  and  was  so  before  at  the  common  law;  sub- 
jecting the  offender  to  indictment  and,  on  conviction,  to  fine  and 
imprisonment."  When  the  writ  of  habeas  corpus  was  issued  to 
inquire  into  the  cause  of  his  detention  the  court  of  oyer  and 
terminer  of  the  county  of  Kings  was  in  session,  and  that  being  the 
case  Judge  Fakoheb  had  no  power  to  make  the  writ  returnable 
before  himself  and  no  power  to  discharge  the  arrest.  The  order  of 
discharge  was  absolutely  coram  non  judice  and  void. 

The  statute  reads,  ^^  After  the  court  of  oyer  and  terminer  shall 
commence  its  sittings  in  any  county,  no  prisoner,  detained  in  the 
common  jail  of  any  such  county  upon  any  criminal  charge,  shall 
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be  removed  therefrom  by  any  writ  of  habeas  corpus  unless  such  writ 
shall  have  been  issued  by  such  court  of  oyer  and  terminer,  or  shall 
be  made  returnable  before  it."  2  R  S.  (Edm.  ed.)  784,  §  27;  3  fi. 
8.  (5th  ed.)  1066,  §  27;  Laws  1847,  chap,  460.  The  writ,  in  the 
form  it  was  issued,  was  powerless  to  remove  the  prisoner.  It  was 
expressly  forbidden  by  statute,  and  the  sheriff  would  have  been  fully 
justified  in  refusing  to  produce  tbe  body  of  Mr.  Shanks;  and,  in 
making  a  return,  that  he  declined  to  obey  it,  for  the  reason  that  the 
written  law  forbade  it  That  portion  of  our  statute  which  contains 
the  section  we  have  quoted  is  entitled  "  Of  the  inspection  of  county 
prisons,  and  the  discharge  and  delivery  of  prisoners  confined  therein,'*  ^ 
and  it  is  obvious,  from  its  title  as  well  as  its  provisions,  that  the 
sheriff  should  not  have  brought  Mr.  Shanks  before  the  judge  who 
issued  the  writ.  The  effect  of  his  obedience  was  to  remove  the  pris-  • 
oner  from  the  common  jail  of  the  county  contrary  to  the  express 
command  of  the -statute. 

However  doubtful  our  view  may  be  of  the  duty  of  the  sheriff, 
when  this  writ  was  served  upon  him,  it  cannot,  we  submit,  be  even 
plausibly  argued  that  Judge  Fakoheb  had  power  to  order  the  dis- 
charge. The  writ  was  returnable  before  himself,  when  the  law 
required  it  to  be  returnable  before  the  court  of  oyer  and  terminer 
of  Kings  county.  The  learned  judge  ordered  him,  to  be  removed 
from  the  common  jail,  when  the  statute  plainly  declared  he  could 
not  be  so  removed.  No  sophism  can  close  our  eyes  to  the  plain 
words  we  have  quoted,  and  no  argument  add  to  their  simple  forbid- 
ding and  direction. 

The  result  of  our  examination  is,  that  the  discharge  of  Mr. 
Shanks  by  Mr.  Justice  Fanoheb  was  illegal  and  unauthorized,  and 
that  he  must  be  remanded  to  the  custody  of  the  sheriff  of  Kings 
county  to  be  held  by  such  sheriff  under  the  commitment  of  th^ 
court  of  oyer  and  terminer  of  that  county,  and  subject  to  the  con- 
trol of  that  tribunal. 

Daniels,  J.  I  concur  in  holding  that  the  witness  was  legally 
committed  until  he  answered  the  questions,  and  that  the  discharge 
on  habeas  corpus  was  improper. 

Davis,  P.  J.  I  concur  on  the  following  grounds:  1.  The  wit- 
ness was  lawfully  committed  for  refusing  to  answer  a  proper  ques- 
tion, and  the  commitment  Until  he  should  answer  was  regular  and 
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lawf tQ^  both  under  tbe  statute  and  at  common  law.  2.  The  writ 
ahould  have  been  returnable  before  the  oyer  and  terminer  of  Kings 
county;  and,  when  it  appeared  to  the  judge  that  that  court  was  in 
session,  the  writ  should  haye  been  dismissed  as  improvidently 
granted,  or  the  hearing  thereon  should  have  been  sent  before  the 
oyer  and  terminer.  This  was  required  both  by  the  statute  and  by 
the  qomity  due  to  a  tribunal  of  concurrent  jurisdiction  in  Back 
proceedings. 

Ordered  thai  prisoner  he  remanded. 


ZoLLiKOFFEB,  appellant,  y.  Hayemeteb. 

Oont/rcbct  for  public  work — awarding  of — what  w  not  variaHon  of  propouL 
Waste  ofjmMic  property  by  official  —  action  for,  under  Law  1872,  eht^.  161. 

The  anthorities  of  a  dty  advertised  for  bids  for  lighting  tbe  city  by  gas.  Tbe 
bids  were  to  be  examined  and  tbe  contract  awarded  December  31,  and  tbe 
lighting  was  to  commence  that  nigbt.  A  company,  wbose  pipes  were  laid 
tbroagb  certain  streets  of  a  district,  but  not  connected  with  tbe  street  lamps, 
accompanied  tbeir  bid  with  this  condition,  "  provided  sufficient  time  is  girea 
this  company  to  make  tbe  necessary  connection."  Another  company,  witk 
whose  pipes  tbe  lamps  were  connected,  bid  $37  and  |d9  per  lamp.  By  am 
understanding  between  this  company  and  other  companies,  those  oompuiaB 
did  not  bid.  Tbe  first-named  company  bid  $35  per  lamp,  and  its  bid  wis 
accepted.  Afterward,  new  proposals  were  issaed  for  lighting  streets,  not 
reached  by  the  pipes  of  this  company,  and  bids  were  received  and  a  contract 
made  for  lighting  those  streets  at  $33  per  lamp  with  the  other  oompetiog 
company. 

ffeld,  (1)  that  the  proposal  of  the  company  whose  bid  was  accepted  waa  not  irreg- 
ular becaase  of  the  proviso ;  and  (2)  that  the  fact  of  the  subsequent  bid  and 
contract,  at  a  lower  rate,  was  not  a  demonstration  that  the  whole  district 
could  be  lighted  at  that  rate,  so  as  to  render  the  public  ofl^oers  awarding  the 
contract  upon  tbe  first  proposals  at  a  higher  rate,  liable  to  action,  for  wssis 
of  the  municipal  property,  under  Laws  1872,  chap.  161. 

Appeal  from  an  order  made  at  special  term  denying  a  motion  for 
an  injunction,  to  restrain  the  mayor,  comptroller  and  commissionen 
of  public  works  of  the  city  of  New  York,  from  executing  a  contract 
with  the  New  York  Mutual  Gas-light  Company,  for  lighting  cer- 
tain of  the  streets  of  said  city.    The  action  was  brought  by  Oscar 
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ZoUikoffer  against  William  F.  Hayemeyer^  mayor  of  said  city,  and 
others,  under  the  provisions  of  Laws  1872,  chap.  161.  The  neces- 
sary facts  fully  appear  in  the  opinion. 

BeardsUe  &  Cole  and  Aug.  F,  Smithy  for  appellant. 

George  P.  Andrews,  for  the  city. 

WiUiam  iV.  Armstrong,  for  New  York  Mutual  Gas-light  Com- 
pany. 

Bbady,  J.  The  plaintiff,  as  a  tax  payer,  commenced  this  action 
under  and  by  virtue  of  the  act  of  1872,  chap.  161,  which  provides, 
that  '^  all  officers,  agents,  commissioners,  and  other  persons  acting 
for  and  on  behalf  of  any  county,  town,  or  municipal  corporation  in^ 
this  State,  and  each  and  every  of  them  may  be  prosecuted,  and  an 
action  maintained  against  them,  to  prevent  waste  or  injury  to  any 
property,  funds,  or  estate  of  such  county,  town,  or  municipal  corpo- 
ration, by  any  person  residing  in  such  county,  town,  or  municipal 
corporation,  assessed  for  and  liable  to  pay  taxes  therein,  or  who  has 
paid  taxes  therein  within  one  year  previous  to  the  commencement 
of  any  such  action  or  actions." 

The  facts  and  circumstances  which  prompted  it  are  as  follows: 
The  defendants,  Havemeyer,  Green  and  Van  Nort,  under  the  pro- 
visions of  section  73,  chapter  335  of  the  Laws  of  1873,  advertised 
for  proposals  for  lighting  the  city  with  gas.  That  section  author- 
izes the  commissioner  of  public  works,  in  conjunction  with  the 
mayor  and  comptroller,  to  contract  for  lighting  the  streets,  avenues 
and  places  with  gas,  containing  a  prohibition,  however,  against  any 
arrangement  or  agreement  with  any  company  or  companies  for  such 
purpose  for  a  period  longer  than  a  year  at  any  one  time,  or  for  an 
amount  in  excess  of  the  sum  appropriated  therefor.  Li  answer  to 
a  proper  advertisement  proposals  were  received  from  the  several  gas 
companies  of  the  city,  which,  with  the  exception  of  the  New  York 
Mutual  Gas-light  Company  by  agreement  between  themselves  were 
bound  not  to  lay  pipes  or  furnish  gas  in  any  part  of  the  city  except 
that  allotted  to  it  under  the  terms  of  such  agreement.  The  New 
York  Mutual  Gas-light  Uompany  was  awarded  a  contract  for  lighting 
the  lamps  in  streets  which  were  within  the  area  allotted  to  the 
Metropolitan  Gas  Company,  of  which  the  plaintiff  is,  and  for 
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several  years  has  been,  the  president  Proposals  were  made  hj 
that  company  for  the  streets  coYered  by  the  contract  men-* 
tioned^  but  were  rejected  for  irregularities  in  the  bids.  Their 
proposal  was  t37  per  lamp  per  annnm,  provided  the  contract  was 
awarded  for  all  the  public  lamps  in  their  district,  and  $39  per 
annum  for  each  lamp  if  the  contract  was  only  for  a  portion  of  the 
public  lamps  in  that  district. 

It  must  be  borne  in  mind  that  by  the  operation  and  effect  of  the 
mutual  agreement  and  consequent  allotment  of  districts,- the  com- 
panies concerned  could  not  compete  with  each  other,  and  that  the 
only  competitor,  as  a  result  of  that  arrangement,  was  the  New 
York  Mutual  Company,  who  was  not  conlSned  to  any  district  or 
bound  by  any  allotment.  The  proposal  of  the  Mutual  Oompatijr 
was  $35  per  lamp  per  annum  where  its  mains  had  been  laid,  but 
inasmuch  as  they  were  not  laid  entirely  in  districts  covered  by  the 
Harlem  and  Metropolitan  Companies  it  became  necessary  to  read- 
vertise  for  proposals  as  to  that  part  of  the  city  and  within  the  dis- 
tricts of  the  Harlem  and  Metropolitan,  respectively,  for  which  a 
^  contract  could  not  be  awarded  to  the  Mutual,  its  mains  not  having 
been  laid  therein.  The  subsequent  bid  of  the  Metropolitan  was 
$33  per  lamp  per  annum,  but  that  of  the  Harlem  the  same  as 
before,  namely,  $39  per  lamp  per  annum,  and  there  being  no  com- 
petition, no  lower  bidders,  the  proposals  were  necessarily  acoepte49 
beng  regular  in  form. 

The  Mutual  Company  had  not,  however,  up  to  the  1st  of  Jan- 
nary,  1874,  and  consequently  not  at  the  time  of  its  bid,  made  the 
necessary  connections  between  its  main  pipes  and  the  city  lamps, 
and  therefore  their  proposals  were  accompanied  by  a  letter  from  its 
president  saying,  on  behalf  of  his  company,  that  under  a  strict 
construction  of-  the  first  clause  of  the  proposal  It  was  physically 
impossible  (as  the  proposals  were  to  be  opened  at  noon  and  the  per- 
formance of  the  contract  to  commence  on  the  same  night)  for  any 
company  other  than  those  who  were  then  furnishing  the  gas,  to  bid 
successfully,  and  asking  therefore  the  interpolation  of  the  follow- 
ing sentence:  '^provided  sufficient  time  is  given  this  company  to 
make  the  necessary  connection,  ">the  object  being  to  enable  them  to 
establish  the  necessary  connection  between  the  main  pipes  and  the 
lamps  which  they  had  not  then  accomplished  as  already  stated. 
This  statement  of  facts  and  circumstances  is  sufficient  to  make  the 
objections  urged  intelligible.     These  objections  are: 
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Ist  That  the  proposal  was  irregular  because  of  the  proviso  recited; 
and 

2d.  That  the  subsequent  bid  for  133  per  lamp  per  annum  made 
by  the  Metropolitan  upon  the  readvertisementy  demonstrates  that  * 

the  whole  district  could  haye  been  lighted  for  $33  per  lamp  per 
annum,  involTing  a  saying  to  the  city  of  the  difference  between 
that  sum  and  tlie  amount  per  lamp  which  was  to  be  paid  to  the 
Mutual  Company  for  the  light  to  be  furnished  by  them.  The  ques- 
tion presented  is  the  yalue  of  these  objections,  either  or  both. 

The  ordinances  of  the  common  council  in  reference  to  the  man- 
ner in  which  contracts  shall  be  made  by  the  persons  to  whom  the 
duty  is  assigned  contain  many  provisions,  some  of  which  are  mat- 
ters of  form  and  not  of  substance.  They  relate  to  the  box  called 
the  ''  estimate  box ''  in  which  the  bids  are  to  be  placed  and  provide 
for  an  opening  in  the  top  of  the  box,  keeping  the  box  locked  except 
at  such  times  as  it  may  be  necessary  to  open  it  for  the  purpose  of 
examining  the  bids,  and  that  the  key  must  be  retained  by  the  head 
of  the  department,  etc.  It  is  also  declared  by  them  that  all  bids 
which  are  not  made  in  conformity  to  the  ordinances  shall  be  rejected, 
etc.  Bev.  Ord.  187-201.  The  object  of  these  ordinances,  so 
far  as  they  relate  to  the  box  and  its  privacy,  is  to  prevent  the  bid- 
der from  ascertaining  what  his  competitors,  if  any,  have  doue,  and 
thus  compel  him  to  make  his  proposal  independently  of  all  others. 
The  object  of  the  declaration  that  all  bids  which  do  not  conform 
to  the  ordinances  shall  be  rejected,  does  not  mean  a  literal  but  sub- 
stantial compliance  with  the  requirements.  It  does  not  mean  mere 
matters  of  form  but  of  substance,  unless  the  matters  of  form  are  so 
blended  with  those  of  substance  that  they  cannot  be  separated.  It 
will  be  perceived  that  the  proviso  objected  to  is  not  a  defect  in  form 
or  substance  in  regard  to  the  ordinances.  It  was  the  addition  of 
something  which  in  no  way  affected  the  service  to  be  rendered,  but 
the  time  only  when  such  service  was   to  begin.      It  was  not  * 

founded  upon  auy  fancied  advantage  to  be  derived  from  its  inter- 
polation, but  for  the  purpose  of  enabling  the  contracting  parties  to 
do  what  was  indispensably  necessary  to  enable  them  to  perform  the 
contract  which  they  were  willing  to  make.  If  it  was  a  departure 
from  the  strict  literal  terms  of  the  advertisement  and  the  ordi- 
nances, which  is  doubtful,  it  was  not  from  the  spirit  of  either  ;  the 
sole  purpose  and  object  of  which  was  to  obtain,  for  the  city,  from 
responsible  persons,  a  contract  upon  the  best  possible  terms.  It 
Vol.  IV,  N.  T.  Rep.  —  61 
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did  not  limit  the  obligations  of  the  company  other  than  to  give 
them  a  reasonable  time  to  prepare,  and  that  reasonable  time  has 
since  been  shown  to  be  fourteen  days,  in  which  period  they  oonld 
accomplish  all  that  was  necessary. 

The  statute  authorizes  an  action  to  prevent  waste  or  injury  to 
any  property,  funds  or  estate  of  the  corporation.  In  what  respect 
does  the  interpolation  of  the  proviso  bring  this  case  within  its  pro- 
visions ?  What  waste  or  injury  in  any  respect  would  result  from 
it  ?  In  order  to  consider  these  questions,  it  is  necessary  to  under- 
stand the  circumstances  existing  when  the  proposals  were  opened. 

The  Metropolitan  Company  had  bid  137  conditionally  per  lamp 
as  their  lowest  price,  and  the  Mutual  Company  $35  per  lamp. 
There  were  no  other  competitors  and  could  not  be,  for  the  other 
companies  were  bound  to  abstain  from  bidding.  The  object  of 
such  an  understanding  is  readily  understood.  The  defendants  in- 
trusted with  the  power  of  awarding  the  contract  saw  at  once  that 
there  would  be  a  saving  of  from  two  to  four  dollars  per  lamp  for 
each  lamp  embraced  in  the  contract  given  to  the  Mutual  Company, 
and  as  to  the  balance  of  the  lamps  in  the  district,  they  would  be 
compelled  to  accept  from  the  Metropolitan  Company  the  bid  thej 
might  make  on  a  re-advertisement.  The  compulsion  would  arise 
from  the  combination  for  allotment  which  had  been  carried  out  by 
agreement  between  the  companies  other  than  the  Mutual,  as  already 
stated.  The  defendants  named  were  not  required  to  speculate  upon 
the  pro'bability  of  a  bid  from  the  Metropolitan  Company  more  favor- 
able than  that  which  they  had  already  made.  The  Metropolitan 
Company  had  declared  that  if  any  part  of  th^ir  district  was  given 
to  another  company,  their  price  would  be  $39  per  lamp,  and  t37 
per  lamp  if  their  contract  embraced  it  all.  The  obstacle  in  the 
way  of  making  the  better  contract  at  the  time  was  the  proviso  by 
which  sufficient  time  was  to  be  given  the  Mutual  Company  to  make 
the  necessary  connection.  Its  adoption  could  in  no  way  operate 
injuriously  to  the  city  or  its  interests.  The  Mutual  Company  could 
make  no  charge  until  the  gas  was  furnished,  and  the  delay  would 
have  been  only  fourteen  days.  It  would  be  a  very  erroneous  con- 
struction of  the  ordinances  or  of  the  effect  of  the  proviso  in  the 
proposals,  to  hold  that  the  facts  and  circumstances,  considered,  ee- 
tablished  a  case  within  the  statute  of  1872.  There  is  no  pretense 
of  collusion,  fraud  or  bad  faith.  There  is  no  pretense  of  evil  design 
or  willful  departure  from  prescribed  duties,  and  there  is  no  evidence 
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from  which  the  conclusion  should  be  drawn  that  any  other  than  a 
proper  consideration  of  the  public  interests  influenced  the  defend- 
ants mentioned  in  awarding  the  contract  to  the  Mutual  Company. 
There  is  no  pretense  that  that  company  had  any  sinister  designs  or 
that  they  were  influenced  in  making  the  bid,  with  its  proyiso,  with 
any  other  than  a  fair  spirit  of  competition  alike  of  advantage  to 
them  and  the  corporation.  What  they  asked  was  a  necessity,  but 
it  was  not  to  the  prejudice  of  the  people,  but  with  the  then  existing 
facts  of  which  mention  has  been  made,  was  for  the  benefit  of  the 
city. 

It  may  indeed  be  claimed  that  to  hare  rejected  the  proposal 
would  haye  been  to  place  the  whole  subject  under  the  control  of  the 
Metropolitan  Company  by  rejecting  all  competition.  It  must  also 
be  said  that  the  difference  between  the  proposals  to  be  made  in 
their  literal  sense  and  those  in  fact  made  is  too  unimportant  to 
warrant  the  restraint  sought  to  be  imposed.  The  abuse  should  be 
substantial,  if  not  designed.  It  is  neither.  The  objection  to  the 
proTiso  is  technical,  perhaps.  It  may  be  so  regarded  in  the  absence 
of  all  suggestions  of  evil  intended  or  resulting  from  its  acceptance. 
It  is  clear,  however,  that  its  adoption  was  justified  by  existing  facts 
and  circumstances,  in  the  consideration  of  which  it  is  important  to 
bear  in  mind  the  competitors  and  the  covenants  that  bound  them 
to  assist  and  not  to  interfere  with  each  other. 

In  the  view  thus  expressed  of  this  controversy  it  is  apparent  that 
the  second  proposal  of  the  Metropolitan  Company  of  133  per  lamp 
is  not  to  be  employed  to  the  prejudice  of  the  defendants  or  either 
of  them.  It  was  a  subsequent  transaction,  and  one  which  they  were 
not  nor  was  either  of  them  bound  to  anticipate.  •  Whatever  rights 
were  enjoyed  or  obligations  imposed  at  the  time  the  proposal  of  the 
Mutual  Company  was  accepted  are  to  be  invoked  and  no  other,  in 
determining  the  propriety  of  sustaining  this  action.  !N^one  of  these 
warrant  our  interference,  and  we  think  the  order  appealed  from 
should  be  aflSrmed. 

Order  (xffinned. 
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PBTinoK  OP  Phillips. 

AMetsment — no  <me  JnU  owner  of  lands  assessed  can  attack  inwtUd.    Nsm  York 

city,    PtMicaUon  of  notices — evidence  of 

The  relator,  five  jeara  after  an  assessment  upon  a  certain  lot  in  New  York  dtf 
for  flaggfing  a  street  was  confirmed,  petitioned  to  liare  the  same  vacated  as 
irregular  and  void.  In  the  aflldavit  of  the  petitioner  he  stated  "  that  at  the 
time  of  the  confirmation  of  the  assessment  he  was  the  owner  and  still  is  held 
liable  for  the  payment  of  the  assessment  imposed  on  lots  mentioned/'  etc 
Held,  that  it  was  the  duty  of  the  petitioner  attacking  the  assessment  to 
show  that  he  had  such  an  interest  in  the  lots  assessed  as  owner  as  would 
entitle  him  to  institute  a  proceeding  to  free  the  title  from  cloud,  and  that  the 
affidavit  did  not  show  such  an  interest. 

The  relator  alleged  the  assessment  to  be  invalid  by  reason  of  want  of  publi- 
cation of  the  preliminary  proceedings  in  all  the  newspapers  employed  by 
the  corporation  as  required  by  law.  Held,  that  evidence  that  they  were  not 
published  in  a  newspaper  which  four  years  before  they  occurred  was  domi- 
nated as  one  of  the  papers  to  publish  corporation  notices,  it  not  appearing 
that  the  newspaper  in  question  had  consented  to  receive  such  notices,  or  that 
it  was  one  of  those  employed  at  the  time  to  publish  them,  was  insufficient  to 
establish  want  of  proper  publication. 

Appeal  by  the  mayor^  aldermen  and  commonalty  of  New  York 
city  from  an  order  made  at  the  special  term  directing  that  an 
assessment  be  vacated  and  discharged  of  record.  The  assessment 
in  qnestion  was  npon  the  property  of  Samuel  Phillips,  the  peti- 
tioner, instituting  these  proceedings.  SufiScient  facts  for  a  proper 
understanding  of  the  case  appear  in  the  opinion. 

JE.  Delafidd  Smithy  for  appellant. 

Neville  <6  Andrews^  for  respondent. 

Davis,  P.  J.  The  assessment  which  the  petitioner  seeks  to 
vacate  was  confirmed  on  the  27th  day  of  January,  1869,  and  is  upon 
certain  lots  ''known  and  distinguished  on  the  assessment  list  by 
ward  numbers  2348,  map  No.  3."  The  petition  was  verified  on  the 
4th  day  of  February,  1874,  showing  that  more  than  five  years  had 
elapsed  between  the  confirmation  and  the  filing  of  the  petition  to 
set  aside  the  assessment.  Assessments  of  this  character  are  not  to 
be  presumed  invalid.     They  are  made  for  the  purpose  of  changing 
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improvements  of  the  public  streets  upon  the  property  actually 
benefited  thereby^  and  the  burden  ought  not  to  be  shifted  from 
such  property  to  the  shoulders  of  the  tax  payers  of  the  city  for  light 
or  trivial  reasons.  The  acts  of  making  and  confirming  such  assess- 
ments are  taken  for  the  public  benefit  by  public  officials,  and  are, 
therefore,  upon  principles  which  have  become  maxims  of  the  law, 
to  be  presumed  to  have  been  rightly  and  properly  performed  till 
the  contrary  is  plainly  shown. 

The  petitioner  after  so  long  a  lapse  of  time  attacks  the  assess- 
ment by  this  summary  proceeding  substantially  on  the  ground  that 
it  is  a  cloud  upon  the  title  of  the  lots  affected  which  he  has  the 
right  to  have  removed  by  an  adjudication  of  the  court.  The  assess- 
ment is  not  a  personal  tax  upon  him.  It  is  a  lien  upon  the  lands 
upon  which  it  is  charged,  and  the  first  duty  of  the  petitioner  is  to 
show  that  he  has  such  an  interest  in  the  lands  as  owner  as  entitles 
him  to  institute  a  proceeding  to  free  the  title  from  the  alleged 
cloud.  This  he  has  failed  "to  do.  In  TatD7isend  v.  Ooelet,  11  Abb. 
187,  it  was  held  that  a  grantor  of  land  who  has  no  longer  any 
interest  cannot  maintain  an  action  to  remove  an  apparent  lien 
thereon  as  being  a  cloud  on  the  title  on  the  ground  that  he  agreed 
with  the  grantee  that  he  would  procure  the  lien  to  be  discharged. 
And  in  Bissell  v.  Kellogg,  60  Barb.  617,  this  court,  sitting  for  the 
fourth  department,  held  that  an  action  to  remove  a  cloud  upon  the 
title  to  land  in  which  the  plaintiff  has  no  interest  does  not  lie  on 
the  sole  ground  that  he  has  warranted  the  title,  and  Talgott,  J., 
in  delivering  the  opinion  of  the  court,  says:  ^'We  have  been 
referred  to  no  authority  and  have  discovered  none  giving  counte« 
nance  to  the  idea  that  a  party  can  maintain  a  suit  to  remove  a  cloud 
upon  the  title  to  land  in  which  he  has  no  interest  and  upon  the 
sole  ground  that  he  warranted  the  tiljf^  iuid  we  do  not  think  that 
such  an  action  can  be  maintained." 

We  think  there  can  be  little  doubt  that  to  maintain  his  proceed- 
ing the  petitioner  in  such  case  must  show  an  actual  interest  in  the 
land  at  the  time  of  filing  his  petition.  Otherwise  he  is  not  the 
party  aggrieved.  He  must  show  himself  either  to  be  the  owner  at 
*the  time  or  to  bear  such  a  relation  to  the  land  that  he  is  directly 
aggrieved  by  the  continuance  of  the  lien,  and  it  is  not  enough  to 
show  that  the  present  owner  in  some  future  contingency  will  or 
may  have  recourse  to  him  for  indemnity  upon  the  covenants  of  a 
grant  or  other  contract.     The  petitioner  in  this  case  does  not  show 
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even  argnmentatiYely  that  he  ha&  any  present  intereet  in  the  lots. 
He  testifies  'Hhat  at  the  time  of  the  confirmation  of  the  above- 
named  assessment,  on  the  27th  day  of  January,  1869,  he  was 
the  owner  of  and  still  is  held  liable  for  the  payment  of  the 
assessment  imposed  on  lots  mentioned  and  described  in  said 
petition  by  ward-number  2348/'  This  clearly  is  no  assertion 
of  any  present  interest  in  the  land.  On  the  contrary,  the  fair  infer- 
ence from  his  testimony  is  that  he  is  not  the  present  owner,  and 
his  statement  may  be  entirely  true,  and  yet  the  land  have  passed 
through  any  number  of  subseqfuent  grantees  to  the  peraon  who  is 
now  its  owner.  It  is  true,  he  states  that  he  is  still  held  liable  for 
the  payment  of  the  assessment,  but  how,  and  to  whom,  and  under 
what  circumstances  he  does  i^ot  disclose.  The  statement  is,  at 
most,  a.  mere  legal  conclusion  of  his  own  mind  from  undisclosed 
facts  and  circumstances,  and  by  no  means  affords  to  the  court  any 
basis  for  the  finding  that  his  relation  is  such  that  he  is  the  proper 
party  to  institute  this  proceeding.  Possibly  the  really  interested 
parties  have  no  complaint  to  make,  but  are  quite  willing  to  bear  a 
share  of  the  expense  of  an  improvement  beneficial  to  their  land, 
notwithstanding  some  error  which  would,  in  strictness,  enable  them 
to  cast  it  wholly  upon  their  fellow  tax  payers.  We  think  this 
defect  in  the  proof  is  fatal,  and  calls  for  a  reversal  of  the  order. 

But  the  proof  was  entirely  insufficient,  for  other  reasons,  to  jus- 
tify the  vacation  of  the  assessment.  The  principal  point  alleged  is, 
that  the  proceedings  of  the  common  council  in  relation  to  such 
assessment  were  not  published  in  the  New  York  Leader.  Proof 
was  given  that  they  were  not  found  on  full  search  of  the  files  of 
that  paper  between  the  11th  day  of  March,  1867,  and  the  24:th  day 
of  June,  1867,  and  a  certificate  was  produced,  signed  by  the  mayor 
and  comptroller,  July  2,  1863,  designating  the  New  York  Leader 
and  another  paper  as  '^  two  additional  papers  in  which  to  publish 
the  advertisements  mentioned  in  said  act."    (Laws  1863,  chap.  227.) 

The  proof  stopped  here,  but  something  more  was  requisite.  It 
was  not  sufficient  to  show  that  a  paper  had  been  designated  in  1863, 
because  a  designation  was  not  an  employment  of  the  paper.  No 
obligation  was  thereby  imposed  on  the  paper,  and  unless  it  appeared 
that  the  paper  accepted  the  appointment,  and  performed  the  duty 
required  by  it  as  one  of  the  advertising  papers,  nothing  would  fol- 
low from  the  mere  designation.  To  illustrate:  The  New  York 
Herald  was  one  of  the  daily  papers  designated  by  those  officers,  but  it 
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is  said  that  the  Herald  refused  to  publish  the  proceedings  and  notices 
on  the  terms  offered.  Of  course,  the  most  diligent  search  would 
fail  to  find  any  ordinances  and  proceedings  in  relation  to  assess- 
ments in  the  columns  of  that  paper,  and  hence,  if  mere  proof  of 
designation,  followed  by  proof  that  the  publications  wdre  not  to  be 
found  in  one  of  the  papers  designated,  was  sufficient  to  overthrow 
an  assessment,  then  every  assessment  for  several  years  would  be 
defeated  for  lack  of  publication  in  the  Herald.  In  addition  to 
designation,  it  was  essential  to  prove  that  the  paper,  in  fact,  became 
an  advertising  organ  of  the  city,  employed  and  by  acceptance  of  the 
terms  of  the  designation,  accustomed  and  bound  to  insert  the  adver- 
tisements. The  mere  absence  of  the  publication  in  the  Leader  in 
1867  was,  therefore,  quite  insufficient  to  overthrow  the  presumption 
that  the  publications  were  properly  made  in  the  papers  really  in  the 
employ  of  the  city  at  that  time. 

Besides,  by  the  act  of  1866  (Laws  of  1866,  chap.  876),  $30,000 
was  appropriated  for  advertising  for  the  common  council,  and  it 
was  provided  that  '^no  portion  of  the  sums  which  shall  hereafter  be 
raised  by  tax  and  assessment,  or  from  any  other  source,  in  the  city 
and  county  of  New  York,  shall  be  paid  for  advertising,  except  the 
same  shall  have  been  incurred  for  advertisements  in  the  newspapers 
authorized  hy  the  mayor y  comptroller y  and  corporation  counsel  of  said 
city,  or  any  two  of  them."  Here  a  new  board  of  appointment  was 
created,  who  may  be  presumed  to  have  done  their  duty,  and  non 
constat  that  the  Leader  was  one  of  the  papers  authorized  by  that 
board.  Again,  by  the  act  of  April  23,  1867  (chap.  585,  Laws  of 
1867),  ^^  the  comptroller  alone  is  directed  to  select  three  daily  and 
three  weekly  newspapers,  published  in  the  city  of  New  York,  as 
papers  wherein  the  proceedings  of  the  common  council,  or  either 
branch  thereof,  shall  be  published."  *  *  ♦  "And  no  proceed- 
ings of  the  common  council,  or  of  either  board  thereof,  or  notices 
of  committees,  shall  be  officially  published  in  any  other  paper  or 
papers."  We  are  not  to  presume  that  the  comptroller  did  not  per- 
form this  duty,  and,  in  the  absence  of  proof,  it  cannot  be  presumed 
that  the  designation  of  the  Leader  in  1863  continued  operative  in 
1867,  notwithstanding  the  intervening  acts  and  directions  of  the 
legislature. 

It  is  not  necessary  to  discuss  the  other  questions  that  arise,  nor  to 
show  that  the  curative  act  of  1872  made  valid  the  assessment  in 
question,  because,  upon  the  grounds  already  stated,  the  order  of  the 
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special  term  yacating  the  asseBsment  mnst  be  reyeraed,  with  ooatSy 
and  the  petition  and  proceedings  be  dismissed,  with  costs. 

Ordered  accordingly. 


Mayeb,  appellant,  y.  Mayor  of  New  Tobk. 

Aneument — when  wid — paid  hy  mietake  may  he  recovered  baek  —  Demurrer. 

Plaintiff,  who  was  the  owner  of  a  lot  in  New  York  citj,  aaseaaed  for  a  street 
improvement  intending  to  paj  the  assessment  thereon,  by  mistake  paid  aa 
assessment  for  the  same  improvement  upon  an  adjoining  lot  not  owned  bf 
him.  The  assessment  upon  the  adjoining  lot  was  afterward  declared  invalii 
and  vacated  by  an  order  of  the  court.  Held,  that  plaintiff  could  recover  back 
the  amount  paid,  and  a  demurrer  would  not  lie  to  a  complaint  stating  these 
fkcts  as  tL  cause  of  action  against  the  city.  Allen  v.  Mayer  ofN.  Y.,  4  £.  D. 
Smith,  404,  followed. 

Appeal  from  an  order  made  at  the  special  term  sustaining  a 
demurrer  to  the  complaint.  The  action  was  brought  by  Bemhard 
Mayer  against  the  Mayor,  Aldermen  and  Commonalty  of  the  city  of 
New  Tork  to  recover  the  amount  of  an  assessment  paid  by  mistake. 
The  complaint  contained  the  following  averments. 

^^ First,  That  at  the  times  hereinafter  mentioned  the  plaintiff  was 
the  owner  of  a  certain  lot  or  piece  of  land  lying  in  the  city  of  2^ew 
York,  and  described  in  the  assessment  list  hereinafter  mentioned, 
as  ward-number  28  in  block  98.  Second.  That  on  the  9th  day  of 
January,  1871,  an  assessment  list  was  confirmed  by  the  board  of 
reyision  and  correction  of  the  city  of  New  York  for  paving  Fifty- 
first  street  from  Eighth  avenue  to  the  Hudson  river  in  said  city, 
whereby  an  assessment  was  laid  upon  said  lot,  ward-number  28, 
in  block  98,  and  the  adjoining  lot,  ward-number  27,  in  block  98. 
Third.  That  on  the  22d  day  of  April,  1871,  the  plaintiff  intending 
to  pay  the  assessment  aforesaid  laid  upon  his  said  lot,  ward-number 
28,  in  block  98,  by  mistake  paid  the  said  assessment  laid  upon  said 
adjoining  lot,  ward-number  27,  in  block  98.  That  the  plaintiff 
did  not  own  said  lot,  ward-number  27,  nor  was  he  obliged,  or 
under  any  obligations  of  any  kind  to  pay  the  assessment  thereon, 
but  paid  the  same  entirely  under  a  misapprehension  of  the  facts; 
supposing  at  the  time  of  such  payment  that  said  lot,  ward-number 
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27,  was  his  lot.  Fourth.  That  the  plaintiff  paid  said  assessment 
on  said  lot,  ward-number  27,  amounting  to  one  hundred  and 
seventy-one  dollars  and  seventy-seven  cents  ($171.77)  to  the 
defendants  by  their  servant  or  agent,  the  collector  of  assessments  of 
the  city  of  New  York,  who  was  authorized  to  receive  and  collect  all 
such  assessments.  Fifth.  That  said  assessment,  confirmed  as  afore- 
said, was  void  so  far  as  it  applied  to  said  lot,  ward-number  27,  in 
block  98,  and  was  vacated  and  set  aside,  as  being  illegal  and  void, 
by  an  order  entered  at  chambers  on  the  21st  day  of  December.  1871, 
by  the  Hon.  Albert  Cabdozo,  one  of  the  justices  of  the  supreme 
court  for  the  State,  county  and  city  of  New  York."  Sixth.  The 
complaint  alleged  the  proper  presentments  to.  the  comptroller,  and 
demands  of  adjustment,  and  refusal  and  non-payment.  Judgment 
was  asked  for  1171.77,  interest  and  costs,  etc. 

To  this  complaint  a  demurrer  was  interposed  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  defendants. 

NevilU  £  Andrews^  for  appellant. 

E.  Delqfield  Smith,  for  respondent.  Money  voluntarily  paid  to  a 
person  authorized  to  receive  it,  with  knowledge  or  means  of  knowl- 
edge of  the  facts  upon  which  the  demand  is  founded,  cannot  be 
recovered  back.  Mowatt  v.  Wright,  1  Wend.  355;  Sprague  v. 
Birdsall,  2  Cow.  419;  ClarJce  v.  Dutcher,  9  id.  674;  Supervisors  of 
Onondaga  v.  Briggs,  2  Den.  26;  Wyman  v.  Fariisworth,  3  Barb. 
369;  Mut.  Life  Ins.  Co.  v.  Wager,  27  id.  364;  Sanford  v.  Ma'gor 
of  N.  F.,  33  id.  147;  Com.  Bank  of  Roch.  v.  City  of  Rochester,  42 
id.  488;  Rector  of  Trinity  Church  v.  Mayor  of  N.  Y.,  10  ifow.  138; 
Fleettoood  v.  City  of  N.  Y.,  2  Sandf.  475;  Forrest  v.  Mayor  of  JV. 
F.,  13  Abb.  350;  N.  Y.  &  Harl&m  R.  R.  Co.  v.  Marsh,  12  N.  Y. 
308;  Swift  v.  City  of  Foughkeepsie,  37  id.  511. 

This  case  was  not  within  the  rule  that  money  paid  under  a 
mutual  mistake  of  facts  may  be  recovered  back.  There  was  no 
mutual  mistake  of  fact.  Frankly n  Bank  v.  Raymond,  3  Wend.  69; 
Burr  V.  Feeder,  id.  412;  Wlieadon  v.  Olds,  20  id.  174;  Utica  Bank 
v.  Van  Gieson,  18  Johns.  485;  Canal  Bank  v.  Bank  of  Albany,  1 
Hill,  287;  Bank  of  Commerce  v.  Union  Bank,  3  N.  Y.  230;  Adams 
V.  Cole,  1  Daly,  147. 

Beady,  J.    The  plaintiff  was  the  owner  of  premises  designated 
by  ward-number  28,  in  block  98,  adjoining  lot  designated  as  27  in 
Vol.lV,N.Y.  Rep.  — 62 
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flame  block.    An  assessment  had  been  imposed  npon  his  lot,  and  he 
proceeded  to  pay  it,  but  by  mistake  paid  the  assessment  which  had 
beenjaid  upon  lot  27,  and  which  was  subsequently  declared  to  be 
Yoid«     These  facts  are  admitted  by  the  demurrer.     The  case  oi  Al- 
len y.  Mayor  of  New  York,  4  E.  D.  Smith,  494,  is  an  authority  in 
faYor  of  the  plaintiff's  right  of  action.     It  is  not  distinguishable  in 
principle  from  this  case.     The  plaintiff  there  was  notified  that  his 
lands  were  assessed,  and  he  paid  the  amount  indicated.     He  subse- 
quently discovered  that  no  assessment  had  been  imposed  upon  his 
lots,  but  upon  other  lots  in  the  same  street  in  which  his  were  situa- 
ted, and  which  were  supposed  to  belong  to  his  grantor,  to  whom  the 
notice  of  assessment  was  directed.     The  defendants  claimed  that 
by  the  payment,  their  lien  upon  the  lots  actually  assessed  was  extin- 
guished, and  urged  against  the  plaintiff's  recovery,  that  he  wib 
guilty  of  laches  in  not  advising  himself  of  the  facts.     The  plaintiffs 
right  of  action  was  maintained.   Justice  Woodruff,  who  expressed 
the  opinion  of  the  court,  said,  that  the  cases  cited  by  him  showed 
that  a  plain  and  palpable  ignorance  of  the  facts,  at  the  time  of  the 
payment,  would  enable  the  mistaken  party  to  recover  it  back,  and 
further,  that  there  was  nothing  to  show  that  on' the  rectification  of 
the  mistake,  the  defendants  might  not  proceed  by  all  available  means 
to  collect  the  assessment  from  the  proper  source. 

It  has  since  been  held  by  the  court  of  last  resort^  not  only  that  it 
does  not  affect  the  right  of  the  payer  to  recover,  that  the  mistake 
arose  from  a  want  of  care  on  his  part,  but  that  it  is  equally  unambr 
ble  to  show  that  the  defendant  cannot  be  restored  to  his  original 
position  upon  paying  the  money  back.  Kingston  Bank  v.  EUinff^ 
40  N.  Y.  391;  Union  Nat.  Bank  of  Troy  v.  Sixth  Nat.  Bank  ofS. 
K,  43  id.  452;  Duncan  v.  Berlin,  46  id.  685;  Lawrence  v.  Am. 
Nat.  Bank,  54  id.  432;  Nat.  Bank  of  Commerce  v.  Nai.  MecL 
Banking  Assoc.,  55  id.  211. 

The  party  having  the  legal  right  must  prevail  The  recovery  in 
cases  of  this  character  rests  on  the  principle  that  in  equity  and 
good  conscience  the  money  should  be  restored.  It  does  not  com- 
port with  the  dignity  and  power  of  the  defendants,  as  a  corporation, 
that  it  should  retain  money  thus  received,  unless  its  payment  was 
productive  of  loss. 

We  are  not  advised  of  this.  There  is  nothing  to  show  snch  s 
result.  In  the  legal  aspect  of  this  case  as  presented,  the  conclusion 
is  otherwise,  the  land  being  liable  for  the  assessment  which  was  laid 
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upon  it.  It  may  be  said  with  propriety  that  the  person  to  whom 
the  plaintiff  paid  the  money  supposed^  nayy  believed^  that  the  pay^ 
ment  was  made  by  the  owner  of  the  lot  to  which  the  payment  rela- 
ted, or  his  representative.  If  he  had  known  or  supposed  him  to  b© 
otherwise,  it  would  not  have  been  good  faith  to  have  received  it 
without  inquiry.  Although  the  case  in  40  N.  Y.,  supra  {Kingston 
Bank  v.  UUinge),  seems  to  set  at  rest  the  proposition  that  the 
receiver  cannot  be  called  on  to  refund,  when  the  discharge  of  that 
duty  will  damnify  him,  it  may  yet  perhaps  be  regarded  as  an  open 
question. 

The  cases  cited  discuss  the  doctrine  of  estoppel  in  pais,  and 
although  there  seems  to  be  no  place  in  this  controversy  for  the 
application  of  such  principle,  nevertheless,  the  defendants  should 
have  this  opportunity  of  assailing  the  validity  or  good  faith  of  the 
plaintiff's  claim,  if  they  can  do  so,  by  answer  to  be  interposed. 
The  recovery  of  the  plaintiff,  assuming  the  facts  to  be  as  stated  and 
admitted,  must  commend  itself  to  every  tribunal,  for  the  assessment 
paid  was  subsequently  declared  void,  and  it  had  no  merit  as  a 
claim.  Indeed,  it  is  as  if  no  assessment  had  been  imposed  at  all, 
and  this  in  effect  becomes,  in  all  respects,  like  the  case  of  Allen  v. 
Mayor  of  New  York,  supra. 

The  plaintiff  having  paid  money  under  a  plain,  palpable  mistake, 
the  judgment  rendered  in  the  court  below  was  wrong,  and  should 
be  reversed,  but  with  liberty  to  the  defendanbs  to  answer  on  pay- 
ment of  costs. 

Ordered  accordingly. 


Maximimak  v.  Mayob  of  New  Yobk,  appellant. 

Municipal  corporation — uihen  not  liable  for  acts  of  independent  department  of 
heal  government — JVew  York  eity  —  not  liable  for  negligence  of  servant  of 
eommissionera  of  charities. 

The  department  of  public  charities  is  (Laws  of  1870,  chap.  187)  one  of  the  de- 
partments of  the  city  of  New  York.  It  is  under  the  management  of  five 
commissioners  who  are  appointed  by  the  mayor,  to  whom  they  are  required 
to  report.  But  they  have  exclusive  control  of  the  department,  and  are  not 
responsible  to  the  corporate  authorities  of  the  city  for  their  acts.  Held,  that 
an  employee  of  the  department  was  not  a  servant  of  the  city  and  the  city 
was  not  liable  for  the  death  of  a  person  caused  by  the  negligence  of  such 
employee. 


4S2  FIBST  DEPABTMENT. 

Mikximilian  ▼.  Mayor  of  New  York. 

Appbal  from  a  judgment  in  favor  of  plaintLfFy  and  from  sn 
order  denying  a  new  trial.  The  action  waa  bronght  by  Bosalie 
Maximilian,  administratrix  of  the  estate  of  Max  EL  MaTimiliaD, 
deceased,  against  The  Mayor,  Aldermen  and  Commonalty  of  the 
city  of  New  York  to  recover  damages  for  the  death  of  plaintif s 
intestate,  who  was  run  over  and  injured,  so  that  he  died,  by  an 
ambulance  driven  by  an  employee  of  the  commissioners  of  pnUic 
charities  and  -corrections  of  the  city  and  county  of  New  York. 
The  principal  question  and  the  only  one  discussed  in  the  opinioa 
was,  whether  the  ambulance  driver  was  a  servant  of  the  defendttil 

The  jury  found  in  favor  of  plaintiff,  and  gave  $5,000  damages. 

E.  Dehfield  Smith,  for  appellant 

Birdseye,  Cloyd  dt  Bayliss,  for  respondent,  cited  upon  the  qnei- 
tion  of  defendants'  liability  for  the  negligence  of  the  ambulance 
driver,  Bissel  v.  M.  S.  £  JV.  /.  R.  R.  Co.,  22  N.  Y.  258 ;  PariA 
V.  Wheeler,  id.  494 ;  Thayer  v.  City  of  Boston,  19  Pick.  616 ;  Ang.  4 
Ames  on  Corp.  1-7,  304 ;  Lee  v.  Village  of  Sandy  HiU,  40  N.  T. 
442,  and  cases  cited  at  p.  447;  Gardner  v.  Board  of  Health  of 
Neto  York,  10  id.  409  ;  People  v.  Supervisors  of  Monroe,  18  Barb. 
567  ;  Clarissy  v.  Metropolitan  Fire  Department,  7  Abb.  N.  S.  352; 
Mayor  of  New  York  v.  Bailey,  2  Den.  433  ;  Mayor  of  New  York 
V.  Furz,  3  Hill,  612;  Rochester  White  Lead  Co.  v.  City  of  Roch4tr^ 
3  N.  Y.  463  ;  Delmonico  v.  Mayor  of  New  York,  1  Sandf.  122; 
Mayor  of  Lyme  Regis  v.  Herdey,  5  Bing.  222  ;  Lloyd  v.  Mapr  of 
New  York,  5  N.  Y.  369  ;  Lacour  v.  Mayor  of  Neto  York,  3  Duer, 
406. 

• 

Daniels,  J.  This  action  was  brought  to  recover  the  pecuniary 
loss  sustained  by  tbe  next  of  kin  of  the  intestate,  in  consequence  of 
his  death  being  caused  by  the  negligent  act  of  an  ambulance  driTer, 
at  the  time  claimed  to  have  been  the  servant  and  in  the  cmploj- 
ment  of  the  defendant.  The  death  of  the  intestate  was  not  claimed 
to  be  attributable  to  any  act  or  agency  of  the  defendant,  beyond 
that  performed  by  the  driver.  For  that  reason,  if  he  was  not  at 
the  time  in  the  defendant's  service,  no  liability  for  his  negligent 
act  was  established  against  the  defendant:  Blake  v.  Ferris,  5  K  Y. 
48;  Pack  v.  Mayor  of  N4w  York,  8  id.  222;  KeUy  v.  Mayor  ofNev 
York,  11  id.  432. 

At  the  time  when  the  accident  happened,  which  was  in  May,  1871^ 
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the  ambulance  colliding  with  the  intestate,  by  which  the  injuries 
were  produced,  which  caused  his  death,  was  under  the  direction  of 
the  commissioners  of  charities  and  correction  of  the  city  of  New 
York,  and  the  driver  in  charge  of  it  seems  to  have  been  in  their 
employment. 

The  eyidence  upon  these  subjects  is  quite  slight,  as  it  has  been 
presented  by  the  case,  but  nothing  more  was  shown  from*  which  it 
could  be  inferred  that  either  the  ambulance  or  its  driver  was  in  the 
employment  of  the  defendant.  If  he  sustained,  at  the  time,  the 
relation  of  servant  to  the  defendant,  in  any  sense 'Whatever,  it  was 
wholly  due  to  the  circumstance  that  he  was  employed  by  and  in 
the  service  of  the  commissioners. 

It  becomes  necessary,  therefore,  as  the  objection  was  explicitly 
taken  at  the  trial,  to  ascertain  and  determiine  whether  such  employ- 
ment  and  service,  in  any  legal  sense,  rendered  the  driver,  at  the 
time,  the  servant  of  the  defendant.  For  if  it  did  not,  no  liability 
was  established  by  the  evidence,  and  the  judgment,  consequently^ 
would  be  erroneous. 

The  department  of  charities  and  corrections  was  created  in  1860, 
by  chapter  510  of  the  session  laws  of  that  year.  It  was  not  then 
made  a  department  of  the  government  or  corporation  of  the  city, 
but  was  declared  to  be  created  in  the  city  and  county  of  New  York. 
And  it  was  then  constituted  by  four  commissioners  to  be  appointed 
for  five  years  by  the  comptroller  of  the  city.  The  commissioners, 
when  appointed,  were  constituted  a  board  of  control  over  the 
department  created,  and  the  books,  accounts,  vouchers,  records, 
and  all  the  property  of  the  alms-house  department  were  directed  to 
be  transferred  to  their  keeping  and  custody  for  the  use  thereafter 
of  their  department,  while  the  property  itself  continued  to  be 
owned  by  the  defendant.  The  new  department  was  then  empow* 
ered  and  directed  to  possess  and  exercise /t^ZZ  and  exclusive  powers 
for  the  government,  management,  maintenance  and  direction  of 
the  several  institutions,  buildings,  premises,  property  and  appurte- 
nances which  preceding  their  appointment  were  under  the  control  of 
the  board  of  governors  of  the  alms-house,  including  the  alms-house, 
work-house,  nurseries  for  poor  and  destitute  children,  the  county 
lunatic  asylum,  the  Potter's  field,  the  penitentiary,  city  prison,  and 
houses  of  detention,  except  the  house  of  refuge,  juvenile  delin- 
quent asylum,  house  of  detention  for  witnesses  and  sheriff's  jail ; 
Bnd  the  property  and  places  so  assigned  to  them  were  designated  as 
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the  institutions  of  the  public  correction  and  charities.  Laws  of 
I860,  chap^  510;  §  4.  The  department  was  then  empowered  by  its 
commissioners  to  appoint  and  remove,  or  by  rules  provide  for  the 
appointment  or  removal  of  such  subordinate  officers  as  it  should  see 
fit  for  the  purpose  of  distributing  its  powers  of  government,  mana^ 
metU  and  direction ;  define  their  respective  duties  and  authority, 
and  fix  their  respective  designations  of  office,  and  prescribe  their 
compensation.  And  the  commissioners  were  further  given  ail  the 
powers  of  the  preceding  alms-house  commissioners  and  governors. 
Id.,  §  6.  They  were  also  given  authority  to  make  rules  and  by-laws 
for  the  management  and  government  of  the  department  and  of 
each  institution  as  should  seem  to  them  necessary,  not  inconsistent 
with  the  act  or  the  laws  of  the  State.  Id.,  §  16.  And  they  were 
empowered  to  alter  and  repair  their  buildings  and  erect  others  when 
in  their  judgment  necessary  or  expedient.  Id.,  §  17.  And  the 
board  of  supervisors  were  to  annually  raise  and  collect,  by  tax  on 
the  real  and  personal  property  of  the  city  and  county,  such  sum  of 
money  as  the  commissioners  should  from  time  to  time  require  for 
their  department  in  the  execution  of  their  powers,  which  was  to  be 
applied  by  them  to  the  purposes  of  the  act.  Id.,  §  20.  They  were 
also  given  the  control  of  the  poor  and  of  the  other  persons  confined 
in  the  institutions  under  their  government  and  management 

By  the  amendments  made  to  the  charter  of  the  city  of  New  York 
in  1870,  the  department  of  public  charities  and  corrections  wm 
made  one  of  the  departments  of  the  city.  The  commissionen 
were  increased  to  five  in  number  and  the  power  of  their  appointr 
ment  was  vested  in  the  mayor,  instead  of  the  comptroller,  who 
previously  possessed  it ;  and  after  that  they  were  required  to  report 
to  the  mayor.  Laws  of  1870,  chap.  137,  §§  30,  32,  80.  But  their 
powers  and  duties  were  in  no  essential  respect  changed,  for  that 
act  provided  that  the  board  should  still  possess  aU  the  powers  and 
discharge  all  the  duties  conferred  upon  the  department  by  the  act 
of  1860,  and  acts  and  parts  of  acts  amendatory  thereto  except  as 
modified  or  repealed  by  the  law  then  enacted.  Id.,  §  80.  And  that 
made  no  other  substantial  changes  than  those  already  mentioned  in 
either  of  them. 

These  laws  created  a  department  of  charities  and  correction,  with 
powers  ai)d  duties  of  an  independent  nature  in  nowise  within  the 
control  of  the  defendant,  unless  other  provisions  and  regulations 
might  become  necessary  for  its  more  complete  organization  and  the 
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perfection  of  its  powers  and  duties.  If  they  did,  then  the  common 
council  of  the  city  was  required  to  provide  them  by  ordinance. 
But  even  that  body  was  denied  the  power  of  passing  any  ordinance 
regulating  the  internal  affairs  of  the  department,  except  upon  the 
preyious  written  application  of  the  head  of  the  department.  Laws 
of  1870,  chap.  137,  §  102. 

Under  these  laws  the  entire  management  and  government  of  the 
department  was  confided  to  the  commissioners,  and  that  including 
the  appointment,  control  and  direction  of  all  subordinates  employed 
in  it.  They  were  solely  and  exclusively  the  servants  and  subordin- 
ates of  the  commissioners  as  public  officers  whose  powers  and  duties 
were  prescribed  by  the  laws  of  the  State.  Among  them  was  neces- 
sarily included  the  driver,  by  whose  careless  act  the  intestate  lost 
his  life.  These  commissioners  were  not  in  the  service  of  the  de- 
fendant, but  of  the  public,  having  their  own  functions  and  author- 
ity prescribed  and  defined  by  the  laws  of  the  State.  Neither  the 
mayor  nor  the  common  council,  nor  both  combined,  nor  any  other 
officer  of  the  city  could  control,  restrain  or  direct  them.  They  were 
not  responsible  to  any  power  but  the  laws  for  the  manner  in  which 
their  authority  should  be  exercised,  and  their  servants  and  subor- 
dinates were  subject  alone  to  them  and  their  rules,  regulations  and 
commands.  They  were  in  no  proper  or  legal  sense  the  servants  or 
subordinates  of  the  defendant.  It  had  no  power  to  employ,  con- 
trol, direct  or  manage  them,  and  of  necessity  it  could  not  therefore 
be  liable  for  their  acts  or  omissions. 

In  the  case  of  Martin  y.  Mayor  of  Brooklyn,  1  Hill,  545,  CowBisr, 
J.,  says  that  ''  No  case  has  been  cited  wherein  it  has  been  holden 
that  municipal  corporations  are  liable  for  omissions  of  a  duty  spe- 
cifically imposed  by  statute  on  one  of  their  officers.  In  this  respect 
the  latter  are  quasi  civil  officers  of  the  government,  though  ap- 
pointed by  the  corporation.  The  relation  of  master  and  servant 
does  not  exist  between  the  corporation  and  officers."  Id.  551.  In 
the  case  of  Mayor  of  New  Yorlc  v.  Bailey y  2  Den.  433,  the  correct- 
ness of  this  principle  was  conceded,  but  the  city  was  held  liable  be- 
cause it  instructed  the  commissioners  to  proceed  with  the  work, 
and  for  the  further  reason  that  it  was  constructed  on  the  defend- 
ant's land.  Id.  444-5.'  Senator  Hand  in  the  course  of  his  opinion 
held  that  '^  municipal  corporations,  though  not  liable  for  the  acts 
of  independent  officers  whose  duties  are  specifically  prescribed  by 
law,  though  appointed  by  them,  have  been  held  liable  for  the  acts 
of  their  officers  and  agents  of  whom  they  have    the  appointment 
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and  supervisiony  and  when  the  dniy  to  be  performed  whs  for  the 
benefit  of  the  corporation.  On  the  other  hand,  where  each  a  cor- 
poration is  bound  to  appoint  an  officer  for  the  performance  of  a 
public  duty,  it  is  not  liable.  Neither  is  an  individual  who  in  the 
performance  of  a  public  duty  is  obliged  to  appoint  third  persons  to 
perform  labor  for  the  public  liable  for  their  acts  unless  in  cases  of 
personal  supervision,  so  long  as  they  keep  within  the  scope  of  their 
authority."  Id.  447-8.  The  president  of  the  senate  in  his  opinion 
held,  that  ^^  At  the  common  law  where  an  agency  exists  the  prin- 
cipal becomes  responsible  for  the  acts  of  his  agent,  because  he  has 
the  right  to  employ  and  the  authority  to  control  him  ;  where  the 
right  of  employment  and  the  authority  to  control  are  both  wanting, 
no  agency  can  exist,  for  the  acts  of  the  agent  cannot  in  such  a  case, 
upon  the  principles  of  common  law  or  common  sense,  become  the 
acts  of  the  principal."  Id.  453.  The  decisions  made  in  LoriUard 
V.  Town  of  Munroe,  11  N.  Y.  392,  and  Cosgrove  v.  Offden,  49  id. 
255,  confirm  this  view,  and  there  is  nothing  inconsistent  with  it  in 
Gardner  v.  Board  of  Healthy  10  id.  409.  For  all  that  was  there 
held  was  that  the  board  could  not  be  sued  as  a  corporation,  and  it 
does  not  follow  from  that  by  any  means  that  its  members  could  not 
be  sued  as  individuals  and  rendered  liable  in  such  suit  for  the  con- 
sequences of  the  misconduct  of  those  subordinately  employed  by 
them.  The  case  certainly  contains  nothing  sanctioning  the  liability 
of  the  defendant  in  the  present  action. 

In  Massachusetts  the  rule  of  the  common  law,  as  it  has  been 
understood  in  this  State,  has  been  adopted.  Hafford  v.  New  Bed- 
ford,  16  Gray,  297;  Walcott  v.  Inhabitants  of  Swampscoti,  1  Allen, 
101;  Fisher  v.  Boston,  104  Mass.  87.  And  it  follows  from  it,  that 
the  defendant  was  not  liable  for  the  act  of  the  ambulance  driver,  by 
which  the  intestate  received  the  injury  from  which  he  after^i^ird 
died.  For  that  reason,  it  cannot  be  necessary  to  consider  the  other 
objections  made  to  the  plaintiff's  right  to  recover.  The  judgment 
and  order  denying  a  new  trial  should  be  reversed,  and  a  new  trisl 
ordered,  with  costs  to  abide  the  event. 

Judgment  reversed,  and  new  trial  granted* 

Note.  ~  See  Dtyoe  y.  VOktae  of  SarcUoga  Springs^  3  N.  T.  Sup.  50i«  which  eeems  tD 
hold  a  contrary  doctrine.  In  that  case  plaintiff  was  injured  in  consequence  of  the 
negligence  of  the  commissioners  of  the  water-wcrks  of  Saratoga  Springs  In  ]ea?iDg 
open  and  unguarded  a  ditch  in  the  streets  of  the  village.  The  commisaioDers  wa« 
appointed  by  the  legislature  and  had  control  of  the  village  water-works.  Held^  that 
the  village  was  liable  for  the  negligence  of  the  commissioners.  Ham  ▼.  Mt^/or  of  Nem 
Torlu  5  Jones  ft  Sp.  468,  supports  the  doctrine  of  the  principal  case.  —  Bbp. 
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Dean  v.  -^tka  Life  IcrsuBAiircB  Compaity,  appellant. 

Imuranee^life  poUcp — Agency  —  authority  of  general  agent  to  bind  ineuranee 
company,  Wainer  —  of  condition  in  policy  —  of  pro<^  of  lose,  Emdence — of 
deelaratione  of  agent  —  entries  in  hooks  —  memoranda — prior  transactions 
between  agent  and  third  party.  Trial — motion  for  nonsuit.  Exception  to 
incompetent  evidence. 

I 

A  life  insarance  policy,  issued  by  a  Connecticut  company,  to  a  resident  in  New 
York,  contained  a  condition  requiring  pre-payment  of  premiums.  Held,  that 
the  general  agent  of  the  company,  in  New  York,  had  before  default  author- 
ity to  waive  the  condition  and  extend  the  time  of  payment  of  a  premium 
BO  as  to  bind  the  company. 

In  an  action  upon  a  life  insurance  policy  it  was  claimed  on  the  part  of  the 
defendant,  that  proper  proof,  according  to  the  condition  of  the  policy,  of  the 
death  of  the  insured  person  had  not  been  made.  It  was  shown  that  plaintiff 
applied  to  defendant's  general  agent  for  the  necessary  blanks  for  that  pur- 
pose, and  these  were  refused,  upon  the  ground  that  the  company  did  not 
recognize  the  claim.  Plaintiff  made  up  proofs,  and  by  the  direction  of  the 
agent  sent  the  same  by  mail  to  the  company.  Held,  that  the  agent  was  act- 
ing within  the  scope  of  his  authority,  his  declaration  was  a  waiver  of  proofs, 
and  the  proofs  forwarded  by  mail  were  a  sufficient  compliance  with  the  con- 
dition of  the  policy. 

The  premiums  on  the  policy  came  due  the  20th  of  September.  Plaintiff's  evi- 
dence showed  that  on  that  day,  an  agreement  was  made,  by  defendant's 
general  agent,  to  extend  the  time  of  payment  to  November  5.  This  was 
denied  by  the  agent.  Held,  that  a  memorandum  by  the  agent,  of  the 
amount  to  be  paid  by  the  insured  person,  before  the  5th  of  November, 
given,  on  the  1st  of  November,  by  the  agent  to  one  acting  in  behalf  of 
the  insured,  was  admissible  to  corroborate  plaintiff's  evidence. 

Evidence  on  the  part  of  the  plaintiff  in  noway  prejudicial  to  defendant,  and  in 
contradiction  of  plaintiff's  version  of  a  transaction,  although  incompetent, 
heid  not  the  ground  for  an  exception  by  defendant.  Entries  in  defendant's 
books,  made  by  their  agent,  showing  that  the  policy  was  canceled  in  October, 
it  not  being  shown  that  plaintiff  was  a  party,  or  consented  thereto,  held. 
Inadmissible  against  plaintiff. 

Upon  his  croes-examinationi  as  a  witness  for  the  defendant,  the  agent's  atten- 
tion was  called  to  a  statement  which  he  had  made  on  the  12th  of  November, 
in  relation  to  the  agreement  of  extension.  Held,  that  evidence  of  that  state- 
ment was  admissible  to  affect  the  credit  of  his  testimony,  as  to  the  agreement. 

Defendant  moved  for  a  nonsuit,  upon  the  grpund  that  it  was  not  proved  that 
the  conditions  of  the  policy  were  waived,  and  the  time  of  payment  extended 
by  defendant,  or  any  person  having  authority  to  do  so,  in  its  behalf.  Held, 
not  broad  enough  to  present  an  objection  to  incompetent  evidence  received 
without  objection  at  the  time. 

Vol.  IV,  N.  Y.  Rbp.  —  68 
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A  note  given  daring  a  former  jear  to  the  agent,  upon  the  ertenrion  by  him  of 
the  time  of  payment  of  a  premium,  it  appearing  that  the  defendant 
acquiesced  in  the  transaction,  held  admissible  upon  the  question  of  the 
agent's  authority  to  extend  time  of  payment. 

Appeal  from  a  jn^gment  in  favor  of  the  plaintiff  entered  upon 
'  the  verdict  of  a  jury  and  from  an  order  denying  a  new  trial.  The 
action  was.  brought  by  Ruth  E.  Dean  against  the  defendant,  aa 
insurance  company  located  and  doing  business  in  Hartford,  Conn., 
to  recover  the  amount  of  two  policies  of  insurance  issued  by  the 
defendants  upon  the  life  of  her  husband,  Henry  Dean.  The  poli- 
cies in  question  were  issued  through  Lucius  Morton,  the  general 
agent  of  defendant  in  New  York,  and  each  contained  a  provision 
that  '^in  case  the  said  assured  shall  not  pay  the  said  annual  premi- 
ums on  or  before  the  several  days  hereinbefore  mentioned  for  the 
payment  thereof,  then,  and  in  every  such  case,  the  said  company 
shall  not  be  liable  to  the  payment  of  the  sum  insured  or  any  part 
thereof,  and  this  policy  shall  cease  and  determine." 

The  premiums  were  by  the  terms  of  the  policies  payable  on  or 
before  the  20th  of  September  in  each  year.  On  the  20th  of  Sep- 
tember, 1869,  the  sums  due  as  premiums  were  not  paid  and  it  was 
claimed  on  the  part  of  the  plaintiff  that  on  that  day  the  general 
agent  of  the  company  at  New  York  city  agreed  with  the  insured 
that  the  time  for  payment  of  the  premiums  might  be  deferred  until 
the  5th  of  November  following.  This  was  denied  by  defendant.  Eri- 
dence  was  given  on  behalf  of  plaintiff  tending  to  establish  the  fact 
of  such  agreement,  which  was  contradicted  by  the  evidence  on  tiie 
part  of  the  defendant.  Such  other  facts  as  are  material  appear  in 
the  opinions. 

Theron  G.  Strong  and  John  K.  Porter,  for  appellant.  The  admis- 
sions of  the  declarations  of  the  agent  made  in  November  as  to  the 
arrangement  of  the  20th  of  Septiember  were  erroneous.  Drusiees  of 
Baptist  Church  v.  Brooklyn  Fire  Ins  Co.,  28  N.  Y.  153;  ThaUhi- 
mer  v.  Brinkerhoff,  4  Wend.  394;  Fogg  v.  Child,  13  Barb.  246; 
Budlongr.  VanNostrand,  24  id.  25;  LuhyY.  Hudson  Riv.  R.  R.  Qk, 
17  N.  Y.  131;  Hubbard  v.  ^Imer,  7  Wend.  446;  Warner  v. 
Warren,  46  N.  Y.  235.  No  authority  was  proved  in  the  agent  to 
waive  the  provisions  of  the  policy  as  to  time  of  payment.  Watt  v. 
Home  Ins.  Co.,  1  Trans.  App.  324;  Hutchings  v.  Munger,  41  N.  Y. 
158;  Hoelges  v.  Guard.  Life  Ins.  Co.,  2  Lans.  480 ;  S.  C,  58  Barfa. 
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597;  Wood  v.  Potighkeepaie  Ins.  Co.,  32  N.  Y.  619;  Boehen  v.  Wil- 
liamsburgh  Ins.  Go.y  35  id.  131.  It  was  error  to  charge  that  he  had 
authority  as  matter  of  law.  Thurman  v.  WellSy  18  Barb.  500; 
McMorris  v.  Simpson,  21  Wend.  610;  Jellinghaus  y.  New  York 
Ins.  Co.,  8  Bosw.  281;  Lycoming  Co.  J^ut.  Ins.  Co.  v.  Sckolle^iber' 
ger,  44  Perm.  269. 

EvartSy  Southmayd  S  ChocUe,  for  respondent. 

Daniels,  J.  By  the  express  terms  of  both  the  policies  in  suit 
the  premiums  upon  them  were  made  pa^^ble  on  or  before  the  20th 
day  of  September  in  every  year  during  their  continuance.  And 
each  contained  the  statement  that  it  was  understood  and  agreed 
that  in  case  the  premiums  should  not  be  paid  on  or  before  the  days 
mentioned  for  the  payment  thereof,  the  policy  should  cease  and 
determine.  The  premiums  which  became  due  and  payable  on  the 
20th  day  of  September,  1869,  were  not  paid  on  or  before  that  day, 
and  the  consequence  resulting  from  that  circumstance  was  that  the 
policies  ceased  and  determined  unless  the  time  for  the  payment 
was  extended  by  some  agreement  or  arrangement  binding  on  the 
company.  That  such  an  agreement  had  been  made  was  a  fact  to 
be  satisfactorily  established  by  the  plaintiff  before  her  right  to 
recover  upon  the  policies  could  be  maintained,  and  that  she  endeav- 
ored to  prove. 

The  evidence  given  in  support  of  that  fact  consisted  of  the 
declarations  and  statements  of  the  defendant's  general  agent  in 
charge  of  its  business  at  the  city  of  New  York.  These  statements 
were  made  on  the  2d  of  November,  1869,  and  also  a  few  days  after 
the  decease  of  the  person  whose  life  was  insured  by  the  policies^ 
who  died  on  the  19th  of  November  of  that  year.  They  tended  to 
show  that  an  agreement  was  made  between  him  and  the  defend- 
ant's general  agent  on  the  20th  of  September  preceding  by  which 
the  payment  of  the  premiums  for  that  year  was  so  far  extended 
that  no  part  of  them  became  due  until  the  5th  of  November,  1869, 
and  it  was  shown  that  payment  of  such  part  was  tendered  to  the 
agent  and  refused  by  him  after  the  statements  were  made  and 
before  that  day.  At  the  time  when  the  statemeiits  were  made  by 
the  agent  admitting  that  he  had  made  an  agreement  on  the  20th 
of  September,  1869,  extending  the  time  for  the  payment  of  the 
premiums  for  that  year,  he  also  delivered  to  the  person  he  had  the 
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interview  with  written  memoranda  indicating  the  amounts  required 
to  be  paid  according  to  the  terms  of  that  agreement.  But  thej 
did  not  of  themselves  constitute  such  agreement^  and  were  not 
delivered  by  the  way  of  renewing  or  entering  into  it.  The  witness 
who  received  them  stated  that  the  agent  gave  him  the  memoranda 
'^ as  indicating  the  arrangement  which  he  had  previously  stated'' 
to  him,  and  as  such  they  were  no  more  than  the  oral  declarations 
of  the  agent  reduced  to  writing. 

Two  other  memoranda,  signed  by  the  defendant's  agent,  were 
found  among  the  papers  of  the  person  whose  life  was  insured  after 
his  death,  and  were  received  in  evidence  on  the  trial.  But  they 
were  evidently  made  before  the  20th  day  of  September,  1869, 
because  they  call  attention  to  the  fact  that  the  premiums  on  the 
policies  would  become  due  on  that  day,  and  request  payment  of  the 
amounts.  That  is  succeeded  by  certain  figures,  unexplained  upon 
the  papers,  which,  with  the  explanation  afforded  by  the  agent's 
declarations,  may  possibly  tend  to  indicate  the  existence  of  the  agree- 
ment relied  upon  to  sustain  the  recovery.  But  if  they  are  capable 
of  being  used  in  that  manner,  it  could  not  be  done  without  the 
declarations  themselves.  So  that  if  they  were  incompetent  evidence 
for  use  in  the  case,  nothing  was  proved  from  which  an  agreement 
for  the  extension  of  the  time  for  the  payment  of  the  premiums 
could  be  inferred.  Substantially  that  depended  upon  the  declara- 
tions of  the  agent  for  proof  of  its  existence.  Without  them  there 
was  nothing  from  which  the  extension  of  the  time  for  the  payment 
of  the  premiums  could  properly  be  found  as  a  fact. 

In  this  state  of  the  proof,  and  after  the  evidence  was  all  taken, 
the  defendant  moved  for  a  nonsuit,  specifying,  among  other  reasons 
in  support  of  its  motion,  that  it  was  not  proved  that  the  conditions 
of  the  policies  as  to  payment  were  waived,  and  the  time  of  payment 
extended  by  the  defendant  or  any  person  authorized  to  do  so  upon 
its  behalf.  The  motion  was  denied,  and  the  defendsDnt  excepted 
If  this  objection  had  been  broad  enough  to  present  the  question 
whether  the  agent's  declarations  were  competent  evidence  to  show 
an  extension  of  the  time  for  the  payment  of  the  premiums  against 
the  defendant,  it  would  have  been  in  time,  although  the  proof  of 
them  was  received  without  objection.  Those  declarations  were  not 
competent  evidence  of  the  existence  of  an  agreement  made  six 
weeks  before  the  time  when  they  were  made  against  the  defendant, 
the  principal  of  the  agent  making  them.     Anderson  v.  Some,  W.  S 
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0.  B.  R.  Co.,  54  N.  T.  334.  And  the  omissioii  to  object  to  tliem 
i^Iien  they  were  offered  did  not  deprive  the  defendant  of  the  right 
to  insist  upon  their  incompetency  at  the  close  of  the  eyidence,  or 
any  other  time  daring  the  progress  of  the  trial. 

This  was  substantially  held  in  the  case  of  Hamilton  v.  N,  T. 
Cent  R.  R.  Co.,  51  N.  Y.  100.  But  the  objection  actually  taken 
did  not  present  this  point  for  the  decision  of  the  court.  It  simply 
presented  the  objection  that  the  agent  was  not  authorized  to  waive 
or  extend  the  time  of  payment  of  the  premiums.  Whether  the 
proof  given  to  show  that  an  agreement  had  been  made  fpr  the 
extension  was  competent  proof  for  that  purpose  was  not  mentioned 
or  suggested.  Neither  this  motion  nor  the  grounds  specified  in 
its  support,  nor  any  other  objection  taken  during  the  trial,  pre* 
sented  that  question.  And  as  it  was  not  raised  at  any  time  during 
the  trial,  it  was  necessarily  waived  when  the  case  was  submitted  to 
the  jury.  The  defendant  had  the  right  to  have  the  case  tried  if  it 
so  elected  on  incompetent  evidence;  and  the  omission  at  any  time 
to  object  is  conclusive  evidence  of  such  waiver.  By  such  conduct 
even  the  right  to  a  trial  by  jury  may  be  waived.  Qreason  v.  Ket- 
eltasy  17  N.  Y.  491;  Pmn.  Coal  Co.  v.  Del.  <k  Hud.  Canal  Co.,  1 
Keyes,  72;  West  Point  Iron  Co.  v.  Reymert,  45  N.  Y.  703;  Fisher 
V.  Hepburn,  48  id.  41;  Delaney  v.  Brett,  51  id.  78. 

The  plaintiff  offered  in  evidence  a  note  made  on  the  20th  day  of 
September,  1868,  given  by  the  person  whose  life  was  insured  by  the 
policies  for  the  payment  of  the  premiums  upon  them  in  sixty  days 
after  its  date,  containing  the  agreement  that  the  policies  should  be 
null  and  void  if  the  note  should  not  be  paid  when  it  was  due.  This 
was  objected  to  by  the  defendant  on  the  ground  that  it  was  imma- 
terial. The  objection  was  overruled  and  the  defendant  excepted. 
In  one  respect  this  was  material  evidence.  For  the  authority  of  the 
agent  to  extend  the  time  for  payment  of  the  premiums  was  contro- 
verted by  the  defendant,  and  if  that  had  previously  been  done  by 
him  with  the  approval  of  the  defendant  it  was  a  fact  tending  to 
show  the  existence  of  the  authority.  When  the  agent  himself  was 
examined  as.  a  witness  the  defendant  showed  the  transaction  of 
1868  fully  by  him.  And  it  appeared  from  his  evidence  that  the 
papers  were  sent  to  the  defendant,  which  made  no  objection,  but 
approved  of  the  arrangement.  This  was  all  competent  for  the  pur- 
pose of  showing  the  agent's  authority  to  change  or  extend  the  time 
iSxed  for  the  payment  of  the  premiums. 
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The  agent,  on  the  defendant's,  examination  of  him,  showed  that 
a  receipt  had  been  given  when  the  note  was  taken,  and  there  could 
be  no  well-founded  objection  against  afterward  receiving  the 
receipt  itself  for  the  purpose  of  having  its  precise  terms  in  evidence. 
It  was  a  material  part  of  the  transaction,  which  the  defendant  had 
taken  pains  to  prove,  and  there  could  be  no  impropriety  in  reading 
it  to  show  exactly  what  had  been  done  so  far  as  that  appeared  by 
the  receipt. 

The  declarations  proved  to  have  been  made  in  one  of  the  inter- 
views after  Mr.  Dean's  death,  and  which  was  objected  to  as  incom- 
petent by  an  objection  expressly  confined  to  the  particular  occasion 
inquired  for  at  that  time,  did  not  tend  to  prove  the  existence  of  any 
valid  agreement  for  the  extension  of  the  time  fixed  by  the  policies 
for  the  payment  of  the  premiums,  and  for  that  reason  the  excep- 
tion taken  to  the  decision,  allowing  th^m  to  be  proved,  can  be  of 
no  service  to  the  defendant. 

The  admission  of  the  agent  shown  under  it  tended  to  prove  that 
the  terms  proposed  had  not  been  complied  with  by  Mr.  Dean,  and 
for  that  reason  it  was  entirely  ineffectual  as  evidence  against  the 
defendant.  It  maintained  the  position  of  the  defendant,  and 
tended  to  subvert  the  plaintiff's  claim.  Vc^ndevoart  v.  Gouldy  36 
N.  Y.  639,  644. 

The  conversation  which  was  stated  by  the  witness,  Keese,  was  of 
the  same  general  nature.  He  said  that  Morton  told  him  substan- 
tially what  he  had  said  during  the  trial  as  a  witness.  So  that  it 
could  not  possibly  have  done  the  defendant  any  harm,  and  w^hile  it 
was  objected  to  it  was  not  because  it  was  incompetent^  but  simply 
because  it  ought  to  have  been  called  out  on  the  direct  examination. 

The  remark  made  by  the  witness  concerning  this  conversation  is 
equally  as  applicable  to  the  one  just  before  considered,  for  that 
was  no  more  than  a  repetition  of  what  Morton,  the  agent,  swore  to 
himseU. 

The  evidence  sufficiently  showed  the  service  of  the  notice  and 
proof  of  the  death  of  the  person  whose  life  was  insured,  without 
the  declaration  of  the  agent  that  they  had  been  received  by  the 
company.  They  were  tendered  to  the  general  agent,  and  after 
being  refused  by  him  were  mailed  under  his  direction  to  the  presi- 
dent of  the  company,  at  its  place  of  business  in  Connecticut,  and 
that  certainly  should  be  sufficient  -to  prove  a  compliance  with  the 
terms  of  the  policy  on  this  subject.     Besides  that,  it  appeared  that 
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the  refusal  to  pay  was  placed  by  the  company  on  the  omission  to 
pay  the  premiums,  and  t&at  would  be  sufficient  to  constitute  a 
waiyer  of  all  proof  of  death.  Post  v.  jEtna  Insurance  Co.y  43 
Barb.  353;  GomweU  t.  Haight,  21  N.  Y.  462. 

An  objection  was  taken  to  the  copy  of  the  notice  and  proof  of 
death  offered  in  evidence,  but  it  was  not  objected  to  because  it  was 
a  copy.  The  objection  was  expressly  placed  on  the  reasons  that  it 
did  not  appear  that  the  original  came  to  the  possession  of  the  com- 
pany; that  the  fact  of  mailing  was  not  such  evidence  of  its  receipt 
as  to  justify  the  admission  of  a  copy  in  evidence.  These  reasons 
were  not  good  because  the  proof  did  show  a  proper  service  of  the 
original. 

The  tender  to  the  agent  and  mailing  to  the  president,  as  he 
directed,  sufficiently  showed  the  service  of  the  notice  and  proof  of  ^ 
death  to  comply  with  the  terms  of  the  policy.  The  only  authority 
opposed  to  the  validity  of  such  a  service  is  that  of  Hodgkins  v. 
Montgomery  Co,  Mut.  Ins,  Co,y  34  Barb.  213;  and  that  was  after- 
ward reversed  by  the  court  of  appeals.     See  41  N.  Y.  620. 

The  agent  appears  to  have  been  the  general  agent  of  the  com- 
pany at  the  city  of  New  York,  and  he  was  authorized  as  such  to 
transact  all  the  company's  business  at  that  place,  which  included 
all  that  he  did  concerning  this  insurance,  and  for  reasons  already 
given  as  well  as  those  mentioned  by  Mr.  Justice  Bbady,  the  judg- 
ment, after  being  modified  as  directed  by  him,  should,  with  the 
order  denying  a  new  trial,  be  affirmed. 

Bbady,  J.  The  plaintiff  claimed,  as  the  widow  of  Henry  Dean, 
the  sums  secured  by  two  policies  delivered  to  her,  dependent  upon 
the  life  of  her  husband,  Henry  Dean.  The  premiums  payable  for 
the  year  during  which  he  died  were  payable  on  the  20th  of  Septem- 
ber, 1869,  and  on  or  before  that  day  Morton,  who  was  the  defend- 
ant's general  managing  agent  in  this  State,  agreed  with  Henry 
Dean  to  extend  the  time  of  payment  until  the  5th  of  November, 
1869,  or  in  other  words,  he  gave  Mr.  Dean  until  the  fifth  to  pay  his 
premiums.  On  the  2d  of  November  a  tender  was  duly  made  of 
the  money  payable,  and  Morton  refused  to  receive  it,  having,  it 
would  seem,  in  an  interview  between  Mr.  Dean's  representative  and 
himself,  discovered  that  Mr.  Dean  was  then  ill.  The  evidence  on 
the  subject  of  the  agreement  to*  waive  the  payment  of  the  premi- 
ums, in  exact  conformity  to  the  terms  of  the  policy,  was  in  con- 
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flict,  the  defendant's  agent,  Morton,  denying  that  it  was  made  aa 
asserted  on  behalf  of  the  plaintiff.     The  question  was  submitted  to 
the  jury  on  this  conflict,  and  decided  by  them  in  favor  of  plaintifL 
It  is  not  deemed  necessary  to  consider  the  evidence  in  detail.     It  is 
sufficient  to  say  that  it  abundantly  sustains  the  conclusion  at  which 
the  jury  arrived.     The  further  question  was  also  submitted  to  the 
jury  and  found  also  in  favor  of  the  plaintiff,  whether  the  defend- 
ants  received   the  proofs  of  death  contemplated  by  the  policy. 
Several  exceptions  were  taken  during  the  trial,  and  to  the  charge 
of  the  justice  presiding  and  to  his  refusals  to  grant  requests  made, 
which  it  will  be  necessary  to  consider.     It  may  be  here  remarked, 
however,  that  the  authority  of  the  general  agent  as  such  to  waive 
the  condition  of  the  policy  requiring  prepayment  of  the  premiums 
cannot  be  doubted,  and  that  his  acts  thereto  are  binding  on  the  com- 
pany.    Whatever  his  secret  instructions  may  be  such  is  the  estab- 
lished rule  of  law  in  this  State.     Sheldon  v.  Atlantic  F.  £  M,  Ins, 
Co.y  26  N.  Y.  460;  Woody.  Poughkeepsie Ins.  Co.y  32  id.  624;  Bodin$ 
V.  Exchange  Fire  Ins.  Co.,  51  id.  122;  Boehen  v.  WiUiamsburgk 
City  Ins.  Co.,  35  id.  532. 

In  this  case  assuming  the  agreement  to  waive  the  prepayment 
and  to  wait  for  it  until  the  5th  of  November,  1869,  to  have  been 
made  as  alleged  on  behalf  of  the  plaintiff,  there  can  be  no  doubt, 
indeed  it  is  not  denied,  that  it  was  in  terms  sufficient  to  accomplish 
the  object  for  which  it  was  made.  The  jury  having  declared  thai 
it  was  made  as  averred,  and  that  the  requisite  proofs  were  furnished, 
it  follows  that  unless  some  error  of  law  was  committed  requiring  a 
reversal  the  judgment  must  stand. 

The  answer  of  the  defendants  set  up  two  grounds  of  defense^ 
namely,  the  forfeiture  of  the  policies  by  the  failure  of  the  plaintiff 
and  her  husband  to  fulfill  their  conditions,  and  the  failure  of  plain- 
tiff to  give  due  notice  and  proof  of  the  death  of  the  insured 
in  accordance  with  the  rules,  by-laws  and  practice  of  the 
defendants.  The  defenses  were  not  established,  nor  was  either  of 
them.  It  will  be  perceived  that  the  averment  as  to  notice  is  of  the 
want  of  dtie  notice  or  notice  or  proof  in  accordance  with  the  rules 
referred  to.  The  proof  furnished  on  that  subject  by  the  plaintiff 
was: 

1.  That  Morton  refused  to  give  to  the  plaintiff's  attorney  the 
blanks  used  in  making  up  the  proofs  on  the  ground  that  the  de- 
fendants did  not  recognize  the  claim. 
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2.  That  the  proofs  subsequently  made  up  were  presented  to 
Morton  who  declined  to  receiye  them^  telling  the  person  who  pre- 
sented them  that  they  should  be  sent  to  the  president  of  the  com- 
pany, which  was  done  by  mail;  and  lastly,  Morton's  admission  that 
they  had  been  received  by  the  defendants.  Morton  said  on  his 
examination  that  the  proofs  were  sometimes  left  in  his  hands  to 
send  forward;  that  he  often  directed  persons  to  send  proofs  of  loss  to 
the  president ;  that  there  was  no  regular  rule  about  it  and  that  they 
were  often  sent  by  maU  by  the  parties.  These  facts  were  quite 
sufficient  to  show  the  performance  of  the  condition  of  the  policy  as 
to  proofs,  and  to  justify  the  result  on  that  subject  at  which  the 
jury  arriyed.  '  The  defendants'  managing  agent,  when  acting  with 
reference  to  the  proofs  of  loss,  was  acting  within  the  scope  of  his 
agency.  He  sometimes  took  them  to  send  forward  and  sometimes 
directed  them  to  be  sent  by  mail.  This  practice  was  acquiesced  in 
on  his  own  statement.  If  it  were  not  so  however,  the  defendants, 
through  him,  having  refused  to  give  the  blanks  because  the  churn 
was  not  recognized,  rendered  it  unnecessary  to  send  the  proo&. 
They  placed  their  declination,  not  upon  the  ground  that  they  were 
under  no  obligation  to  furnish  them  or  that  tiiey  did  not  believe  in 
the  death  of  Mr.  Dean,  but  upon  the  ground  assuming  the  death 
to  have  occurred  that  they  would  not  recognize  the  claim  and  there- 
fore would  not  pay  it.  This  was  a  waiver  of  proofs.  Phillips  on 
Ins.,  §  1803 ;  Francis  v.  Ocean  Ins,  Co.,  6  Cow.  404 ;  ffNeU  v. 
Buffalo  Fire  Ins.  Co.,  3  N.  Y.  122 ;  Poet  v.  JEtna  Ins.  Co.,  43 
Barb.  351. 

In  addition  to  the  exception  just  considered,  the  defendants  took 
others  prior  to  the  motion  to  dismiss  the  complaint  which  must  be 
briefly  noticed.  Ifc  appeared  on  the  trial  that  on  the  1st  of  Novem- 
ber, 1869,  when  the  representative  of  Mr.  Dean  went  to  the  office 
of  the  defendants,  a  memorandum  was  given  him  showing  the 
amount  to  be  paid  by  Mr.  Dean  before  the  fifth  of  that  month,  and 
that  after  the  death  of  the  latter,  two  memorandums  were  found 
among  his  papers  to  the  same  purport,  which  were  introduced  in 
evidence  under  the  defendants'  exception.  They  were  subsequently 
shown  to  have  been  sent  by  the  defendants  to  Mr.  Dean,  and  as 
they  bore  upon  the  arrangement  of  September  in  reference  to  the 
alleged  division  of  the  premiums  were  clearly  competent.  They 
were  admissions  that  such  a  division  had  been  agreed  upon  on  their 
part  and  were  so  far  corroborative  of  the  plaintiff's  version  of  the 
Vol.  IV,  N.  Y.  Ebp.  — 64 
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controversy.  The  ground  of  the  objection  to  them  was  that  they 
were  immaterial^  but  it  is  very  clear  for  the  reason  stated  that  they 
were  pertinent  to  the  real  issue  in  the  case. 

The  defendants  also  excepted  to  proof  of  an  interview  with  their 
agents  Mr.  Morton^  after  the  death  of  Mr.  Dean^  in  reference  to 
the  arrangement  made  with  the  latter,  prior  to  his  death,  on  the 
ground,  ^'  that  declarations  and  statements  of  Mr.  Morton,  on  that 
occasion,  in  reference  to  past  transactions,  could  not  affect  the 
defendants,  and  as  immaterial." 

In  answer  to  question,  the  witness  said:  A.  ^^Mr.  Morton  said 
that  Mr.  Dean  had  come  to  his  office  and  said  ^he  was  afraid  he 
would  have  to  give  up  his  policies,  for  he  had  not  got  the  money  to 
meet  the  premiums,  and  I  urged  him  not  to  give  them  up;  and  to 
make  it  easier  for  the  old  gentleman  (he  used  those  words),  I  divided 
it  up  into  four  quarterly  payments,  and  I  prepared  the  notes  for 
him  to  sign;  he  finally  came  in  and  sat  down  at  the  desk,  took  up 
a  pen  and  signed  some  of  the  notes;  and  then,  without  saying  a 
word,  put  down  his  pen  and  went  out,  and  that  was  the  last  I  saw 
of  him.'  I  asked  him  what  he  did  with  those  notes  :  '  Well,'  said 
he,  '  I  looked  upon  them  as  amounting  to  nothing;  the  bujsineaB 
was  not  finished,  and,  after  a  while,  I  tore  them  up  and  threw  them 
into  the  waste  basket.'  He  said  Mr.  Dean  had  come  to  him,  and 
that  arrangement  or  talk  was  had  at  the  time  the  premium  was 
due." 

Assuming  that  this  evidence  was  prohibited  within  the  rule  that 
the  declarations  of  an  agent  not  engaged  in  the  performance  of  any 
act  relating  to  his  agency  are  incompetent,  it  is,  nevertheless,  very 
clear  that  it  was  not  in  any  way  injurious  or  prejudicial  to  the 
defendants.  It  was  in  contradiction  of  what  the  plaintiff  claimed 
to  have  occurred  on  the  occasion  to  which  it  related,  namely,  the 
signing  of  all  the  notes  necessary  to  consummate  the  policies  and 
the  agreement,  to  extend  the  time  of  payment  of  the  premiums  to 
the  5th  of  November,  which  was  the  only  remaining  ceremonj 
necessary  to  complete  the  transaction.  It  was  a  statement,  which, 
if  true,  showed  conclusively,  that  the  preliminaries  indispensable 
to  the  completion  of  the  contract,  had  not  been  performed;  thatall 
the  notes  had  not  been  signed;  that  the  matter  was  left  unfinished 
by  the  deceased;  that  the  business  was  not  perfected;  that  Morton 
looked  upon  the  two  notes  signed  as  amounting  to  nothing,  and  that 
he  tore  them  up  and  threw  them  into  the  waste  basket.    This  was 
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gabstantially  the  statement  made  by  Morton  himself^  as  appears 
by  the  extract  from  his  evidence^  as  follows: 

'*  On  the  20th  of  September^  1869^  he  came  in  again^  that  was 
the  day  upon  which  his  premiums  were  due,  and  after  a  good  deal 
of  conyersation,  I  pressed  upon  him  to  keep  up  the  $5^000  policy  by 
quarterly  payments,  showing,  that  he  would  not  haye  a  great  deal 
of  money  to  pay,  and  he  rather,  after  a  time,  assented  to  it,  so 
much  so,  that  I  thought  he  would  do  it.  I  told  him  he  could  get 
the  money  from  his  friends;  that  anybody  would  lend  him  that 
amount  to*  keep  his  policy  up,  at  his  time  of  life.  The  premium 
was  1202,  about  160  with  interest  added;  some  thing  oyer  $60  the 
first  payment,  and  about  $50  on  the  three  subsequent  payments. 
He  had  notes  prepared.  My  young  man,  in  preparing  the  notes  for 
the  quarterly  payments  on  the  $5,000,  filled  up  the  blanks  for  the  . 
other;  he  did  not  comprehend  what  was  to  be  done  —  the  book- 
keeper I  had  in  my  office.  They  were  all  laid  down  on  the  desk,  and 
Mr.  Dean  signed  two.  I  suppose  I  can  tell  what  was  done  with  these 
notes.  There  were  two  others  which  he  should  have  signed, 
toward  the  payment  of  that  policy.  He  hesitated  a  long  time, 
between  the  two  signatures,  for  the  two  notes.  There  were  four  of 
them  to  be  signed,  and  he  signed  two,  to  pay  the  $5,000  policy,  and 
there  was  about  $60  in  money  to  pay.  He  sat  fifteen  minutes 
between  the  signing  of  the  two;  pushed  them  back  from  the  desk; 
the  others  were  lying  loose  there;  they  had  not  been  signed  at  all; 
he  pushed  them  back  and  moved  away  from  the  desk,  and  went  out 
of  the  office.  I  supposed  he  was  going  to  return;  he  said  he  would 
see  what  he  could  do,  and  seemed  embarrassed  in  his  mind  about 
not  being  able  to  get  the  money;  seemed  not  to  know  where  to  look 
for  the  money.  It  occurred  to  me  he  had  gone  out  for  the  money 
to  settle  for  the  one  policy,  but  he  did  not  come  back  again,  and  I 
never  saw  him  after  that  day." . 

The  only  difference  which  is  of  any  moment  is,  that  Morton  makes 
the  signing  of  the  notes  apparently  relate  to  the  policy  of  $5,000 
only,  but  it  will  be  perceived,  on  examination  of  his  testimony,  that 
the  transaction  was  not  thus  confined.  Morton,  notwithstanding 
this  attempt,  says  that  ''his  young  man,  in  preparing  the  notes  for 
the  quarterly  payments  on  the  $5,000  policy,  filled  up  the  blanks  for  • 
the  other.  They  were  all  laid  dovm  on  the  desk,  and  Mr.  Dean  signed 
two."  If  the  $10,000  policy  was  not  to  be  included  in  the  agree- 
ment, why  were  they  not  taken  away  when  discovered?    Why  was 
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Mr.  Dean  permitted  to  begin  the  signing  0/  aU  the  noiesf  They 
were  all  laid  down  before  him,  and  for  no  other  purpose  than  that 
they  should  be  signed  in  accordance  with  the  conclusion  at  which 
they^  Dean  and  Morton^  had  arriyed  from  the  interview  which  was 
about  to  close.  This  narrative  of  Morton,  even  in  the  respect 
named,  does  not  therefore  substantially  differ  from  that  given  by 
the  witness;  but  the  difference,  if  any  there  be,  is  wholly  immate- 
rial, because  the  result  of  the  meeting  between  Dean  and  Morton 
was  the  same  as  stated  by  both  Morton  and  this,  the  plaintiff 's  wit- 
ness, and  it  was  that  the '  agreement  was  not  completed.  The 
deceased  signed  only  two  of  the  notes,  sat  fifteen  minutes  between 
the  signing  of  the  two,  pushed  the  notes  back,  and  left  the  office 
not  to  return.  Morton  neyer  saw  him  afterward.  This  is  Morton's 
.  account.  The  effect  of  both  pieces  of  evidence  is  that  nothing  was 
finished,  either  in  regard  to  one  or  other  of  the  policies,  and  it  is 
clear,  therefore,  that  the  eyidence  could  do  the  defendants  no  injniy. 
It  was  not  in  support  of  the  plaintiff 's  case.  It  was  in  harmony 
with  and  in  aid  of  the  defendants'  case.  If  the  plaintiff  did  not  shov 
an  entirely  different  state  of  facts,  the  defendants  must  have  suc- 
ceeded. She  recovered  on  an  agreement  completed,  and  this  testi- 
mony did  not  in  any  way  tend  to  show  the  contract  she  set  up  in  any 
respect  in  which  it  was  denied.  It  was,  indeed,  in  decided  hostOity 
to  the  proposition  that  such  an  agreement  as  she  averred  to  have 
been  made  had  in  fact  been  completed.  The  exception  should  fail 
for  these  reasons. 

These  are  all  the  exceptions  taken  prior  to  the  motion  to  dismiss 
the  complaint,  which  was  made  chiefly  upon  the  assumption  that 
the  evidence  established  or  failed  to  show  facts  which  either  ope- 
rated to  the  defendants'  benefit,  or  against  the  plaintiff's  right  to 
recoyer.  It  is  not  necessary  to  consider  them  in  detail.  It  is 
enough  to  say  that  the  defendants'  counsel  was  mistaken  in  his  esti- 
mate of  the  effect  of  the  evidence  giycn,  and  in  his  yiew  of  the 
failure  of  proof  which  he  asserted. 

The  evidence  had  estabHshed  a  prima  facie  case,  and  one  which 
it  became  the  imperative  duty  of  the  court  to  entertain,  a|^d  there- 
fore to  submit  to  the  jury.  The  motion  was,  therefore,  properly 
denied. 

The  defendants'  counsel  also  offered  to  show  that  the  polides 
were  canceled  in  October,  1869,  before  Mr.  Dean  died,  by  entries 
made  by  the  defendants,  but  this  offer  was  made  after  Morton  had 
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stated  as  follows:  ''  In  October,  I860,  premium  canceled;  that  is, 
both  policies  were  canceled  and  retomed  to  the  company  for  non- 
payment of  the  premium."  The  value  of  the  entry  after  this  CTi- 
denoe  is  apparent  The  policies  had  been  returned  by  the  agent, 
here  if  at  all,  and  the  entry  must  necessarily  have  been  predicated 
of  such  return.  The  eyidence,  however,  was  inadmissible.  It  was 
substantially  a  declaration  of  the  defendants  that  they  regarded 
their  liability  as  having  ceased.  They  could  not  deprive  the  plain- 
tiff of  any  right,  or  affect  her  rights  by  any  entry  in  their  books  to 
which  she  did  not  assent,  and  to  which  she  was  not  a  party.  This 
testimony,  and  the  attempt  to  show  whether  in  the  statement  of 
the  defendants'  affairs  the  policy  was  returned  as  one  of  its  assets 
or  a  lapsed  policy  were  properly  e^icluded. 

The  defendants  also  excepted  to  the  exclusion  of  a  question  asked 
of  Morton:  '^  Had  you  anymore  authority  to  extend  the  time  of 
payment  than  to  waive  the  forfeiture  of  a  policy  after  it  had 
lapsed  ?''  The  exception  was  not  well  taken,  for  several  reasons, 
one  of  which  alone  is  sufficient,  and  that  is,  that  notwithstanding 
the  exclusion  of  the  question  it  was  immediately  answered  by  the 
witness,  who  said  he  had  no  right  to  extend  the  time  or  waive  the 
forfeiture. 

The  defendant  also  excepted  to  the  proof  of  an  interview  on  the 
12th  of  November,  1869,  between  Mr.  Eeese  and  Morton,  the  object 
of  which  was  to  contradict  him  and  in  that  way  to  assail  ids  credi- 
bility. The  attention  of  Morton  had  been  called  to  the  conver- 
sation on  cross-examination  and  the  foundation  laid  for  the  pro- 
cedure. It  related  to  a  material  fact,  which  was  indeed  the  gist 
of  the  plaintiff's  action,  namely,  whether  thd  time  for  the  payment 
of  the  premiums  had  been  extended,  without  proof  of*  which  the 
plaintiff  could  not  recover.  Morton  denied  that  he  had  said  to  the 
witness  on  the  12th  of  November  several  things  on  the  subject,  the 
leading  and  important  feature  of  which  was  the  waiver  of  the  pre- 
payment at  the  time  designated  by  the  policy.  The  defendants' 
agent  having,  as  alleged,  made  the  agreement  thereto,  and  having 
denied  that  he  did  so,  it  became  important  to  show  his  conflicting 
statements  on  the  subject.  He  had  testified  to  the  existence  of  a 
material  fact  within  the  issue,  and  such  statements  were  clearly 
admissible  with  a  view  to  affect  his  credit  Patchin  v.  Asiar  Mat. 
Ins.  Co.,  13  N.  Y.  268.    The  exception  cannot  be  sustained. 

The  defendants  also  excepted  to  the  admission  of  the  receipt 
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dgned  by  Morton  of  Mr.  Dean's  note,  payable  sixty  days  after  date, 
for  the  premium  on  his  policies  in  1868,  but  the  exception  has  no 
merit.  It  was  admitted  by  Morton,  on  cross-examination,  that 
sixty  days  had  been  given  Mr.  Dean  to  pay  his  premiums  and  the 
receipt  showed  the  manner  in  which  it  was  done.  If  the  evidenoe 
were  inadmissible  it  related  to  a  conceded  fact  and  could  not  there- 
fore possibly  prejudice  the  defendants. 

The  exception  taken  to  the  denial  of  the  defendants'  second 
motion  to  dismiss  the  complaint  was  not  well  taken.  The  groonds 
assigned  did  not  w^arrant  any  other  disposition  of  that  motion.  It 
was  substantially  a  reiteration  of  the  former  motion  and  was  doomed 
to  the  same  fate. 

A  careful  examination  of  the  exceptions  to  the  charge  and  the 
refusals  to  charge  as  requested  discloses  no  error  in  law.  The 
defendants'  case  was  tried  upon  theories  which  were  never  aban- 
doned and  which  their  counsel  tried  to  make  dominant,  but  with- 
out success,  the  most  prominent  of  which  was  that  the  defendants' 
agent,  Morton,  had  no  authority  to  extend  the  times  of  payment 
derived  from  the  defendants,  but  he  encountered  the  legal  difficulty 
constantly  that  in  law  he  had  such  authority  according  to  adjudged 
cases.  It  appears  also  that  the  plaintiff's  right  to  recover  depended 
upon  questions  of  fact,  about  two  of  which  at  least  there  was 
conflicting  evidence  and  upon  which  the  jury  were  to  determine 
them.  The  judge  presiding  pointed  them  out  and  called  the 
attention  of  the  juty  to  the  conflict  so  that  they  fully  under- 
stood the  responsibility  cast  upon  them.  These  questions 
were  :  1.  Whether  or  not  the  defendants  through  their  agent,  Mor- 
ton, extended  the  time  for  the  payment  of  the  premiums,  the  other 
preliminaries,  such  as  the  signing  of  the  necessary  notes,  having 
been  complied  with ;  2.  Whether,  if  it  was  extended,  the  tender  of 
the  money  to  be  paid  was  made  in  time ;  and  3.  Whether  the 
plain  tifEs  gave  such  proofs  of  loss  as  were  sufficient  under  the  policy 
and  the  laws  governing  such  contracts.  All  these  questions  were 
fairly  disposed  of  by  the  jury  on  the.  whole  evidence.  The  defend- 
ants were  fully  and  ably  defended.  The  vigilance  of  their  connsel 
let  no  chance  pass  by  which  would  avail  them,  and  hence  a  m  alti- 
tude of  exceptions  in  the  case.  The  struggle  seems  to  have  been  a 
hard  one  on  the  part  of  the  defendants  to  relieve  themselves  of  a 
liability  duly  incurred,  but  the  facts  and  circumstances  were  too 
strong  to  be  overcome  and  they  failed.    An  impartial  investigation 
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of  the  evidence  given  on  the  trial  shows,  as  already  suggested,  the 
complete  justification  of  the  jury  in  rendering  their  verdict  on  the 
main  issues  in  favor  of  the  plaintiff. 

In  one  respect,  however,  we  think  there  was  an  error  committed. 
The  policy  provides  that  in  case  the  sum  secured  shall  become  pay- 
able, all  indebtedness  of  the  party  to  the  company  shall  be  deducted. 
The  premiums  for  the  year  1869  and  payable  on  the  20th  September 
of  that  year,  were  not  paid  and  should  have  been  deducted.  They 
were  payable  before  the  death  occurred.  They  amount  to  $2. 997. 60, 
and  this  sum  should  be  deducted  from  the  amount  of  the  judgment. 

Davis,  P.  J.,  dissented  on  the  following  grounds :  First.  In- 
competent declarations  of  the  agent  were  admitted  against  the  de- 
fendant's objection.  They  were  not  harmless,  because  they  were 
regarded  by  the  court  and  jury  as  material  and  important,  as  ap- 
pears  by  the  charge,  and  because  the  ruling  upon  them  established 
a  rule  of  evidence  for  the  case,  and  subsequent  evidence  of  such 
declarations  was  given,  to  which  it  must  be  assumed  the  defendant 
omitted  to  object  on  that  ground  in  deference  to  the  ruling  that 
such  declarations  were  competent. 

2d.  The  fact  that  the  policies  were  canceled  in  October  was 
competent  as  tending  to  corroborate  the  testimony  of  the  agent  that 
no  extension  was  made.     It  was  an  act  in  the  due  course  of  business. 

3d.  There  was  no  evidence  in  the  case  to  establish  the  alleged 
waiver  except  incompetent  proof  of  Morton's  declarations.  The 
motion  for  nonsuit  raised  the  question  of  absence  of  lawful  proof 
of  waiver.     The  overruling  of  the  motion  was  error. 

4th.  The  verdict  was  against  evidence  and  a  new  trial  should 
have  been  granted  on  that  ground.  The  claim  is  of  thamost  sus- 
picious character  and  the  evidence  to  uphold  it  I  think  was  illegal 
and  insufficient.    I  think  a  new  trial  should  be  granted. 

The  judgment  of  the  court,  in  accordance  with  the  opinion  of 
Bbady  and  Dakiels,  J  J.,  was  as  follows :  Judgment  and  order 
reversed  and  new  trial  granted,  with  costs  to  abide  tlie  event,  unless 
plaintiff,  within  twenty  days  after  entry  of  the  order  herein,  stipu- 
lates to  deduct  $2,997.60  as  of  the  date  of  the  verdict,  in  which  case 
judgment  and  order  affirmed,  without  costs  to  either  party. 

Ordered  accordingly. 
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in  deed  dy  -^negUgenee  bif — duty  ae  to  Miwrt. 

The  city  of  New  York  oonveyed  to  pUintifPs  grantor  certain  water  loti  to  te 
made  land  and  gained  oat  of  the  Eaat  river.  The  deed  contained  the  eoi- 
dition  that  the  grantee  ehonld,  when  required  thereto,  bat  antil  then  end 
according  to  any  ordinance  of  the  dt j  corpoiation,  ayenaee,  whairw  v 
streets,  and  in  addition  bulkheads,  and  that  sadi  balkheads,  etc.,  shooldBOt 
be  built  without  the  consent  of  the  grantor.  Plaintiff,  bj  perminonof 
the  city  street  commissioner,  whose  department  had,  under  Laws  of  1857, 
chapter  446,  section  28,  cognizance  of  building  and  repairing  and  lightiif 
wharves  and  piers  under  the  ordinances  of  the  common  council,  built  abolk- 
head  in  front  of  his  lots  and  procedeed  to  fill  in  between  the  bulkhead  iM 
shore.  At  the  time  plaintiff  commenced  such  work,  certain  dtj  eevui 
were  in  existence,  the  water  and  filth  from  which  it  was  daimed  overflovad 
and  washed  away  the  filling  and  carried  away  the  bulkhead.  In  an  aetui 
against  the  dty  for  such  injuty,  held,  (1)  that  an  ordinance  extending  a  stnet^ 
it  not  being  shown  that  such  street  embraced  the  locality  of  plaintUF's  loll, 
was  not  evidence  that  the  erection  of  the  avenues,  wharves,  etc.,  had  beei 
required ;  and  (2)  that  the  street  commissioner  had  no  authority  to  give  peraii- 
sion  to  plaintiff  to  build  the  bulkhead.  Held,  also,  that  the  dty  had  a  righi 
to  impose  the  condition  named  in  the  deed. 

Held  further,  that  the  duty  of  determining  the  location  and  dimenaioBBef 
sewers  being  in  its  nature  judidal,  the  omission  to  construct  one  or  tke 
ftdlure  to  make  it  of  suffldent  siae  would  create  no  liability. 

Motion  for  a  new  trial  npon  a  case  and  exceptions  ordered  to  be 
heard  at  the  general  term  in  the  first  instance.  The  action  was 
brought  by  Joseph  W.  Dnryea  againt  The  Mayor,  Aldermen  aod 
Commontdty  of  the  city  of  New  York,  to  recover  for  damages  to 
the  plaintiff's  premises  by  reason  of  the  improper  construction  of 
certain  city  sewers.  The  action  was  tried  before  Mr.  Justice  LiW- 
BEKOE  and  a  jury.  At  the  close  of  plaintiff's  testimony,  the  oout 
granted  a  nonsuit.     Other  material  fstcts  appear  in  the  opinion. 

A.  J.  Vanderpoel  and  F.  J.  Fithian,  for  plaintiff.  The  conditiow 
in  the  deed  were  void  as  being  repugnant  to  the  grant  4  Kenfs 
Com.  130 ;  Willard  on  Eeal  Est.  100-109 ;  2  GreenL  Cmise  on 
Eeal  Prop.,  tit.  13,  §  20,  et  seq.  The  grantor  could  not  enforce  ft 
forfeiture  for  non-compliance.      Towle  v.  Palmer,  1  Eobt  449. 
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The  condition  in  the  deed  was  substantially  perfbrmedi.  SizgiL  on 
Vend.  16 ;  4  Kent's  Com.  128,  130;  Ludlow  v.  JVw  York  £  Ear- 
lem  Railroad  Co.,  12  Barb.  440 ;  NicoU  y.  Nm  York  &  Erie  Rail- 
road Co.,  12  N.  Y.  121 ;  Tinkham  v.  &ie  Railway  Co.,  53  Barb. 
393;  Dakin  y.  Williams,  17  Wend.  449. 

Bbady,  J.  The  plaintiff's  claim  to  compensation  in  damages 
rests  upon  his  title  derived  through  a  grant  made  by  the  defend- 
ants, the  Mayor,  Aldermen  and  Commonalty  of  the  city  of  New 
York  to  the  Farmers'  Loan  and  Trust  Company,  bearing  date  the 
29th  of  January,  1847,  conyeying  to  them  diyers  water  lots,  and 
soil  under  water,  to  be  made  land,  and  gained  out  of  the  East 
riyer,  or  harbor  of  New  York,  and  which  included  the  premises 
subsequently,  and  on  or  about  the  1st  of  February,  1866,  aliened  to 
him.  The  cause  of  the  injury  is  the  alleged  building  and  con- 
struction of  sewers  near  the  premises  of  the  plaintiff  ''in  so  careless 
and  improper  a  manner  "  that  large  quantities  of  water  and  filth 
ran  from  them  upon  such  premises,  washing  away  large  quantities 
of  earth,  and  carrying  away  and  destroying  a  large  portion  of  the 
bulkhead  erected  by  him. 

TJpon  the  trial  the  plaintiff  preyed  his  purchase  of  the  Uxms  in 
quo,  the  erection  of  a  bulkhead  across  the  east  end  of  his  premises 
by  permission  of  the  street  commissioner,  and  attempted  to  show 
that  after  the  completion  of  the  bulkhead  he  proceeded  to  fill  in 
and  make  land  between  the  shore  and  the  bulkhead.  It  was  also 
proyed  that  the  sewers,  one  or  both  of  which  occasioned  the 
injury  complained  of,  were  in  existence  at  the  time  he  com- 
menced to  build  the  bulkhead,  and  to  fill  in  to  make  land.  No 
evidence  was  offered,  however,  to  show  that  the  sewers  were  im- 
properly or  carelessly  constructed  as  averred  in  the  complaint. 
The  covenants  and  conditions  in  the  grant  to  the  Farmers'  Loan 
and  Trust  Company,  under  which  the  plaintiff  necessarily  com- 
plained, must  be  resorted  to  and  interpreted  in  order  to  ascertain 
whether  he  was  in  such  relation  to  the  defendants  as  enabled  him 
to  call  upon  them  to  respond,  assuming  his  alleged  injuries  to  have 
been  sustained.  The  deed  to  them,  and  under  which  the  plaintiff 
claims,  as  already  suggested,  was  not  an  absolute,  unconditional 
grant  of  the  lots  described.  It  contained  covenants  and  conditions 
to  which  the  transfer  was  subservient  The  grantee  was  obliged, 
when  required  thereto,  but  not  tiU  then,  to  erect,  according  to  any 
resolution  or  ordinance  of  the  corporation,  good  and  sufficient  firm 
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avenuesy  wharyes  or  streets  in  the  direction  mentioned,  and  accord- 
ing to  maps  referred  to,  and  in  addition  firm  bulkhead?,  wharves, 
ayenues  or  streets  in  front  of  these  streets,  ayennes  or  wharres 
thus  particularly  mentioned  and  referred  to.  It  is  further  coTe- 
nanted  that  the  true  intent  and  meaning  of  the  grant  is  that  the 
grantees  will  not  build  the  wharves  and  bulkheads,  avenues  or 
streets,  or  any  part  thereof,  or  make  land  in  conformity  to  the 
covenants  mentioned  until  permission  for  that  purpose  should  be 
first  had,  and  obtained  from  the  grantors,  the  defendants.  The 
deed  also  contained  a  condition  in  reference  to  the  grantees,  their 
heirs  or  assigns,  that  if  they  should  make  default  in  the  perform- 
ance of  any  or  either  of  the  covenants  on  their  part  to  be  observed, 
performed,  fulfilled  and  kept,  then  and  in  such  case,  every  article, 
clause  or  thing  therein  contained  should  become  absolutely  void, 
and  the  grantors  thereafter  seized  of  the  premises,  discharged  of 
any  claim,  right  or  pretense  of  such  grantees. 

The  prohibition  against  filling  in,  to  make  land,  of  the  inter- 
mediate spaces,  between  the  shore  line  and  the  line  of  the  streets, 
avenues,  wharves  or  bulkheads,  was  not  expressly  stated|  but 
neither  the  streets,  nor  any  part  of  them,  were  to  be  made  without 
the  requirement  contemplated,  or  the  permission  given,  for 
which  provision  was  made.  The  lots  were  to  be  made  land  uid 
gained  out  of  the  East  river  or  harbor  of  New  York,  and  it  is  evi- 
dent that  this  could  not  be  done  without  the  barriers  which  the 
wharves,  streets,  avenues,  and  bulkheads  would  accomplish  against 
the  influence  of  the  tide  waters  upon  the  soil  deposited.  This  may 
be  explanatory  of  the  absence  of  any  express  provision  in  regard  to 
filling  in  of  the  space  referred  to,  and  affords  a  reasonable  pre- 
sumption that  this  was  understood  by,  and  in  contemplation  of  the 
parties  when  the  deed  was  made.  The  filling  in  to  make  lands 
was,  in  other  words,  so  necessarily  connected  with  the  construction 
of  the  streets,  avenues,  wharves  and  bulkheads,  that  it  could  not 
be  accomplished  without  uniting  them.  The  course  of  procedure 
by  the  plaintiff  illustrates  this.  He  did  not  begin  to  fill  in  until 
he  had  completed  the  bulkhead.  This  fact  is  shown  by  the  ques- 
tion asked  him  and  rejected.  There  are  other  reasons,  however, 
which  may  be  called  in  to  view.  The  rights  of  the  owners  of  adjoin- 
ing lands — the  location  of  sewers  and  riparian  rights  —  mi^t 
require  consideration  by  the  defendants,  and  such  directions  given 
as  would  avoid  a  clashing  of  these  interests. 
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The  defendiEuits  were  to  be  consulted  that  all  things  considered, 
the  permission  might  be  given  with  due  regard  to  the  rights  and 
interests  of  the  people  and  of  the  corporation.  The  whole  scope 
of  the  deed  seems  to  be  therefore  that  the  water  lots  should  not  be 
made  land,  until  the  grantees  were  required  to  make  them  so,  or 
the  defendants  gaye  permission  to  have  it  done,  which,  in  reference 
to  the  time  and  manner  in  which  it  should  be  accomplished,  would 
in  effect  be  the  same.  The  permission  could  embody  the  require- 
ments on  the  subject. 

It  is  not  pretended  that  the  plaintiff  was  required  to  fill  in  to 
make  the  land,  or  that  he  had  permission  to  do  so.  It  is  insisted, 
however,  upon  his  part,  that  the  ordinance  extending  East  street, 
and  authorizing  and  directing  the  adjoining  proprietors  to  make  and 
'complete  that  street,  and  to  fill  in  and  level  the  spaces  between 
their  property  and  that  street,  together  with  the  permit  obtained 
from  the  street  commissioner,  to  build  a  bulkhead,  constitute  a 
general  consent  to  all  owners,  and  a  particular  consent  to  him  to 
fill  in  and  make  his  lots. 

The. resolution  referred  to  w^  passed  in  December,  1856,  and 
declared  that  the  street  should  be  made,  and  the  filling  in  completed 
before  the  1st  of  January,  1860.  The  plaintiff  acquired  his  title  in 
1866.  The  direction  contained  in  the  resolution  was  not  to  make 
land  of  water  lots,  but  to  the  proprietors  of  land  adjoining  or  near- 
est or  opposite  to  East  street,  to  fill  in  between  their  property  and 
that  street.  It  was  not,  therefore,  a  permission  given  to  the  plain- 
tifl  or  his  grantors,  unless  he  or  they  were  such  proprietors,  assum- 
ing that  East  street,  in  its  locality,  embraced  the  lots  of  the  plaintiff, 
of  which  there  is  no  evidence.  The  requisition  was  to  fill  in  and 
level  the  space  between  the  property  of  the  proprietors  named  and 
East  street,  and  not  upon  owners  of  water  lots  only  to  make  land 
of  them.    Ihirman  v.  Mayor  of  New  York,  5  Sandf .  40. 

If  this  construction  of  that  resolution  be  erroneous,  it  avails  the 
plaintiff  nothing,  because  he  has  failed  to  bring  himself  within  its 
purview.  He  has  not  shown  that  East  street  embraced  the  locality 
of  his  lots.  He  was  bound  to  do  so,  in  order  to  reap  the  advan- 
tages which  the  resolution  furnished.  He  sought  to  make  the 
defendants  liable  for  negligence  in  the  discharge  of  their  duties, 
and  he  was  obliged  to  establish  his  charge  by  proof.  The  permis- 
sion to  fill  in  the  lots  was  not  given,  therefore,  either  directly  or 
indirectly,  and  the  filling  in  was  done  without  authority. 
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The  plaintifi  is  not  aided  in  his  difficulties  by  the  permit  of  Oe 
street  commissioner.  That  officer  was  not  authorized  to  give  the 
permission  contemplated*  The  covenant  in  the  giant  declares  that 
the  bulkhead  must  be  built  on  the  requirement  or  penniasioii  of 
the  defendants.  We  have  not  been  referred  to  any  statute  or  ordi- 
nance delegating  to  the  commissioner  authority  to  grant  the  pennis- 
sion.  His  powers  are  defined  by  section  23  of  chap.  446  of  the  Lifi 
of  1857^  which  created  an  ezecutiye  department  denominated  tb 
"  Street  Department/^  and  which,  it  is  declared,  shall  have  cognit' 
ance  of  building  and  repairing  and  lighting  wharves  and  piers  under 
the  ordinances  of  the  common  council.  This  confers  no  aulhoiifcf 
other  than  a  supervisory  one.  It  relates  to  the  building  of  whami 
in  accordance  with  the  ordinances  of  the  common  council  Itdoei 
not,  in  letter  or  spirit,  delegate  to  him  the  power  either  todinct 
the  building  of  bulkheads  or  wharves  by  another,  or  to  give  pennii> 
sion  to  another  to  do  it,  in  accordance  with  a  grant  made  bjttf 
common  council  to  whom  he  was  subordinate. 

The  common  council  in  1859,  by  ordinance,  approved  Jnne  SOUit 
declared  that  the  street  department  should  have  cognizanoe^  among 
other  things,  of  building,  repairing,  and  lighting  wharves  and  pien; 
but,  at  the  same  time,  provided  that  no  expenditure  shonldbe 
made  for  any  work  or  supplies,  relating  to  any  matters  witliin  tk 
cognizance  of  the  street  department,  unless  authorized  by  thacoiB- 
mon  council,  except  when  necessary,  and  then  only  to  the  extent  ol 
$250. 

These  powers  relate  to  expenditures  by  the  corporation — to  bniH- 
ings  by  them  at  their  expense,  and  to  them  only;  and  evoi  in  saA 
cases  their  authority  must  be  Qought  and  exercised,  and  their  smD- 
tion  given.  The  building  of  a  bulkhead  by  some  other  person  undff 
contract  with  them  for  that  purpose,  and  as  they  shall  directs 
aUow,  is  not  within  the  cognizance  of  the  street  commissioner  iinti 
recognized  by  them  as  an  act  to  be  done.  He  cannot  determine  ^ 
time  when,  or  the  manner  in  which  that  covenant  shall  be  ptf- 
formed.  He  cannot,  in  other  words,  build  a  bulkhead  on  his  on 
authority  or  allow  one  to  be  built. 

It  thus  appears  that  the  authority  to  grant  permission  was  neither 
conferred  by  ordinance  nor  by  statute.  The  plaintiff  was  dealing 
with  a  municipal  corporation  possessing  extensive  powers,  many  of 
which  it  could  not  barter  away  by  contract.  The  conditional  dtf^ 
acter  of  the  grant  itself  gave  him  notice  of  their  continaed  domiB- 
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ion  oyer  the  aliened  area.  His  rights  were*  subordinate  to  the  legis- 
lative control  of  the  defendants  acting  within  the  powers  conferred 
upon  them  in  that  respect.  It  was  obligatory  npon  him,  therefore, 
when  he  sought  priyileges,  to  see  to  it  that  he  obtained  them  from 
the  proper  source  —  the  ruling  autiiority.  He  did  not  do  so,  and 
hifi  acts  were  unlawful. 

If,  howeyer,  we  .resort  to  the  permission  itself  given  by  the  street 
commissioners,  as  a  justification  for  the  plaintiff's  proceedings,  we 
find  that  it  was  limited,  in  terms.  It  gave  the  plaintiff  authority 
to  build  a  bulkhead,  but  expressly  declared,  that  the  same  was  not 
to  be  filled  in  behind,  until  directed  by  the  superintendent;  and 
thus  the  defendants,  even  through  their  officer,  maintained  the  right 
to  determine  the  time  for  filling  in. 

There  is  no  force  in  the  further  suggestion  on  this  subject,  that 
the  conditions  in  the  deed  to  the  Farmers'  Loan  and  Trust  Com- 
pany are  repugnant  t^  the  grant,  void,  and  therefore  of  no  binding 
validity.  The  answer  to  that  proposition  has  been  already  stated, 
and  it  i8,  aat  the  defendants,  being  a  municipal  corporation,  with 
legislative  powers  in  reference  to  streets  and  avenues,  and  wharves, 
could  make  no  contract  limiting  them,  and  could,  therefore, 
impose  a  condition  on  any  grant  embracing  such  subjects^  with 
reference  thereto,  not  inconsistent  with  the  law  of  the  hmd. 

There  is,  however,  a  further  answer,  and  that  is,  that  the  defend- 
ants are  not  seeking  to  enforce  a  condition  against  the  plaintiff. 
He  is  the  actor,  not  they.  He  seeks  to  compel  them  to  pay  him 
for  injuries  which  occurred  to  him  by  reason  of  his  own  unauthor- 
ized acts,  and  he  must  fail.  Whether  a  court  of  equity  would 
relieve  him,  if  the  defendants  were  endeavoring  to  destroy  Ids  grant, 
is  another  question,  and  one  we  are  not  called  upon  to  discuss. 

It  may  be  said  in  addition,  and  in  conclusion,  that  the  case  is 
also  deficient  on  the  question  of  negligence,  in  regard  to  the  con- 
struction of  the  sewers.  The  duty  of  determining  the  location  and 
dimensions  of  sewers  is,  in  its  nature,  judicial,  and  the  omission  to 
construct  one,  or  the  failure  to  make  it  of  sufficient  size,  creates  no 
liability.  Mills  v.  City  of  Brooklyn,  32  K  Y.  489;  McCarthy  v. 
City  of  Syracuse,  46  id.  194.  Although  the  obligation  to  construct 
it  properly  and  keep  it  in  repair,  being  ministerial,  negligence  in 
its  performance  renders  the  city  liable  for  damages  which  may 
result  therefrom.     Id. 

The  judgment  should  be  affirmed.  Judgment  affirmed. 
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Sboubity  Bakk  of  New  Yojik  v.  Natioital  Bakk  of  Oom- 

MOKWEALTHy  appellant. 

Appsal — discretionary  order  affecting  eubetantial  right  appealable — J}efinitio!i 
of  "  mbHantial  right " — Judgment — when  it  wUlbe  opened  — Affidavit  of  meriti 
— UfaUoMil  hank — exiete  after  appointment  of  receiver  under  natianal  cur- 
rency act'-^  Parties, 

A  di8cretionar7  order  which  affects  a  Bubstantial  right  is  appealable  to  the  gem- 
eral  term.  An  order  denying  a  motion  to  set  aside  a  judgment  affects  a  suh- 
stantial  right. 

The  term  "  sabstantial  right/'  as  used  in  the  Code,  inclndes  all  positive  mate- 
rial and  absolute  rights  as  distingoishable  from  those  of  a  merely  fonnal  er 
nnessential  nature. 

The  president  of  an  insolvent  national  bank,  the  assets  of  which  had 
taken  possession  of  by  a  receiver  under  the  national  currency  act, 
served  with  a  summons  in  an  action  against  the  bank.  He  did  not  Infocm 
the  receiver  or  any  of  the  directors  of  the  bank  of  the  service  and  allowoi 
Judgment  to  be  made  by  default.  The  receiver,  within  a  month  after  the 
judgment  was  entered  and  less  than  that  time  after  receiving  notice  thereol 
obtained  an  order  to  show  cause  why  the  judgment  should  not  be  opened. 
This  application  was  supported  by  affidavits  of  the  book-keeper  of  the  bank 
that  no  such  indebtedness  appeared  on  its  books,  and  of  ten  of  the  directoB 
that  they  had  no  knowledge  of  the  existence  of  such  debt  and  some  evidence 
that  it  consisted  of  money  borrowed  by  the  president  for  his  own  use.  BM^ 
(1)  that  the  application  to  open  the  default  was  made  with  reasonable  dili- 
gence ;  (3)  that  the  affidavit  of  the  book-keeper  and  directors  constitated  a 
sufficleot  affidavit  of  merits ;  and  (3)  that  the  facts  shown  entitled  defendaat 
to  have  the  default  opened. 

Held,  also,  that  notwithstanding  the  appointment  of  a  receiver,  the  bank  earn- 
tinued  to  exist.  The  action  was  properly  instituted  against  it  and  the  de- 
fense should  be  made  by  it. 

Appeal  from  an  order  at  special  term  denjring  a  motion  to  open 
a  judgment  against  defendant  entered  by  default.  The  action  was 
brought  by  the  Security  Bank  of  the  city  of  New  York  against 
The  iNTational  Bank  of  the  Oommonwealth,  to  recover  for  a  loan. 
A  judgment  was  entered  by  default^  and  this  motion  was  made  upon 
the  application  of  the  receiver  of  the  defendant  appointed  under 
the  national  currency  act  to  open  the  same.  The  necessary  facli 
fully  appear  in  the  opinion. 

H,  Edwin  Tremain,  for  appellant. 
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AmotMSy  Bitch  &  Woodford^  for  respondent.  The  order  was  not 
appealable.  Fort  v.  Bard^  IKY.  43;  Spaulding  v.  Kingsland, 
id.  426  ;  Lewis  v.  Graham,  16  Abb.  126;  Millard  y.  VanBanat,  17 
id.  319,  note ;  Muldenor  t.  McDonough,  2  Hilt.  46 ;  Bolton  y.  De 
Peyster,  3  Code  R.  141 ;  Churchill  v.  Mdllison,  2  Hilt  70  ;  £am- 
«ay  Y.  Gould,  4  Lans.  476  ;  Foshay  y.  Z>ro^^,  4  Bosw.  664 ;  Leigh- 
ton  Y.  Wood,  17  Abb.  182 ;  Mead  y.  ifead,  2  E.  D.  Smith,  223 ;  4 
Wait.  Pr.  Snp.  Ct.,  §  15.  The  receiYer  has  no  standing  in  conrt 
Bank  of  Bethel  y.  Pahquioque  Bank,  14  Wall.  383;  2  Bright.  Dig. 
63  ;  13  TJ.  S.  Stat,  at  Large,  115. 

Dakiels,  J.  A  receiYer  was  appointed,  nnder  the  national  cur- 
rency act  (13  TJ.  S.  Stat,  at  Large,  115),  of  the  books,  assets  and 
records  of  the  defendant,  as  an  insolYent  national  banking  associa- 
tion, in  September,  1873,  and  he  entered  npon  the  discharge  of  his 
duties  in  that  capacity.  After  that,  and  on  the  4th  of  March, 
1874,  the  summons  in  this  action  was  serYcd  upon  George  Ellis, 
the  defendant's  president.  And  he,  to  use  his  own  language  con- 
cerning his  singular  and  extraordinary  conduct  following  the  ser- 
Yice,  supposing  that  his  connection  with  the  bank  ceased  by  the 
appointment  of  the  receiYer,  ''took  no  notice  of  any  papers  that 
were  serYed  upon  him,  as  an  ofBicer  thereof,  and  did  not  do  so  in 
regard  to  the  summons  herein,  nor  did  he  inform  said  receiYer  of 
said  serYice."  This  is  the  sworn  statement  of  the  defendant's 
president.  And  it  so  completely  describes  his  utter  want  of  moral, 
as  well  as  official  sense  of  accountability,  as  to  dispense  with  all 
further  attempts  at  characterizing  his  conduct  The  consequence 
of  this  inexcusable  negldct  to  inform  the  receiYer  of  the  serYice  of 
the  summons  was,  that  on  the  17th  of  April,  1874,  a  judgment  was 
entered  in  faYor  of  the  plaintiff,  and  against  the  defendant,  for 
nearly  $57,000,  and  the  receiYer  swears  that  his  first  knowledge  of 
its  recoYery,  or  of  the  commencement  of  the  suit,  was  on  or  about 
the  21st  day  of  April,  1874,  when  a  transcript  of  the  judgment  was 
presented  to  him  by  the  plaintiff's  attorney. 

On  the  11th  of  May,  1874,  an  order  was  procured  at  the  instance 
of  the  receiYer,  and  some  of  the  defendant's  directors,  who  were 
actuated  by  a  different  sense  of  duty  from  that  which  impressed  its 
delinquent  president,  for  the  plaintiff  to  show  cause  why  ''the 
judgment  should  not  be  set  aside  and  the  defendant  haYe  leaYC  to 
answer  the  complaint,"  and  on  the  twenty-sixth  of  that  month  the 
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motion  was  heard  and  denied^  with  liberty  to  renew  it,  on  farther 
affidavits.  It  was  renewed  again,  on  additional  affidavitSy  on  the 
16th  of  Jnne^  1874,  and  then  finally  denied. 

The  present  appeal  is  from  the  order  then  made,  and  it  is  resisted 
strenuously,  on  the  ground,  among  other  reasons/  that  the  order  is 
not  appealable. 

The  particular  reason  assigned  in  support  of  that  objection  is, 
that  the  order  was  one  of  a  discretionary  nature,  and  that  it  most 
certainly  was,  but  it  does  not  follow  from  that  circumstance  thai 
the  order  is  not  appealable,  for  the  Code  renders  all  orders  appeala- 
ble to  the  general  term,  which  either  affect  a  substantial  right  or 
are  made  in  summary  appUcations  after  judgment,  and  affect  a 
substantial  right.  Oode,  §  349,  subd.  3,  5.  This  right  is  not  quali- 
fied by  the  fact  that  the  order  shall  not  be  one  of  a  discretionaij 
character.  No  such  qualification  has  been  attached  to  the  right 
of  appeal  taken  to  the  general  term.  In  this  respect  the  appeal 
differs  from  that  which  may  be  taken  to  the  court  of  appeals,  for 
when  an  appeal  is  taken  from  an  order  affecting  a  substantial  right 
to  that  court,  the  order,  to  be  appealable  there,  must  be  one  which 
does  not  inyolye  any  question  of  discretion.  Code,  §  11,  snbd.  4 
The  distinction  existing  between  the  two  courts  in  this  respect  is 
clear  and  decided,  and  the  law  making  it  provides  for  an  appeal  to 
the  general  term  from  an  order  affecting  a  substantial  right,  eTen 
though  it  may  be  of  a  discretionary  character.  People  y.  JVl  F. 
Cent  R.  R.  Co.,  29  N.  Y.  418;  Matter  of  Duff ,  41  How.  360;  Zw- 
ermore  y.  Bainbridge,  47  id.  354. 

This  term  "  substantial "  had  no  special  legal  signification  when 
it  was  incorporated  by  the  legislature  into  the  Code  for  the  purpose 
of  describing  the  cases  in  which  appeals  from  orders  could  be  taken 
to  the  general  term.  For  that  reason  it  must  be  construed  accord- 
ing to  its  popular  and  usual  signification,  and  imderstood  in  that 
manner  it  includes  all  positiye  material  and  absolute  rights  as  dis- 
tinguishable from  those  of  a  merely  formal  or  unessential  nature. 
An  obligation  imposed  upon  a  party,  by  an  order  subjecting  him  to 
the  payment  of  a  sum  of  money,  great  or  small,  has  been  held  to 
fall  within  this  designation,  of  an  order  affecting  a  substantia! 
right,  and  therefore  appealable  to  the  general  term,  eyen  though 
discretionary.    People  y.  iV.  F.  Oeni.  R.  R.  Co.,  29  N.  T.  431, 42t 

That  was  the  nature  of  the  judgment  recoyered  in  the  present 
action,  and  the  order  appealed  from  by  the  denial  of  a  defense 
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imposes  upon  the  defendant  an  actaal  positiye  obligation  for  iis 
payment.  As  long  as  that  order  remains  in  force  the  obligation  to 
pay  is  unqualified  and  irrevocable.  Besides  that  the  right  to  defend 
against  a  demand  made  in  a  court  of  justice  by  way  of  action  is  of 
a  positiye  and  substantial  nature.  It  is  one  which  has  been 
secured  with  care  and  consideration  in  the  administration  of  the 
law;  so  much  so,  that  judgments  recovered,  without  affording  an 
opportunity  for  defense,  have  with  great  uniformity  been  held  inef- 
fectual and  void.  Wherever  the  principles  of  the  common  law 
have  prevailed,  and  the  general  course  of  practice  has  been  main- 
tained, so  as  to  secure  the  observance  of  that  right  in  favor  of  par- 
ties, wno  have  not  forfeited  it  by  laches  or  some  other  course  of 
conduct,  rendering  it  inequitable  under  the  circumstances  to  affofd 
relief,  this  power  has  been  conferred  upon  the  cour^  in  which  the 
action  may  be  pending,  and  not  upon  any  exclusive  term  or  branch 
of  that  tribunal. 

It  is  true  that  the  right  of  appeal  from  orders  involving  its  exer- 
cise has  often  been  denied  on  the  mere  ground  that  the  order  made 
was  discretionary  in  its  character.  But  as  that  reason  is  very 
clearly  untenable,  and  has  been  so  declared  by  authorities  controll- 
ing in  the  action  of  this  court,  it  is  not  necessary  to  refer,  more 
particularly,  to  the  cases  in  which  that  denial  has  been  sustained. 
It  is  sufficient  to  say  that  under  the  exposition  now  given  to  the 
statute,  and  which  is  sustained  by  its  terms  and  the  authorities 
already  cited,  all  orders  affecting  a  substantial  right  are  appealable 
to  the  general  term,  and  the  order  appealed  from,  in  this  case,  is 
one  of  that  character.  The  power  as  already  mentioned  has  been 
conferred  upon  the  court,  in  which  an  action  may  be  pending,  upon 
such  terms  as  may  be  just,  at  any  time  within  one  year  after  notice 
thereof,  to  relieve  a  party  from  a  judgment,  order  or  other  proceed- 
ing taken  against  him  through  his  mistake,  inadvertence,  surprise 
or  excusable  neglect.     Code,  §  174. 

The  power,  it  will  be  seen  from  this  reference,  has  been  supplied 
in  very  general  terms,  but  the  circumstances  rendering  its  exercise 
discreet  and  proper  are  not  mentioned.  They  are,  therefore,  by 
another  provision,  left  to  be  ascertained  according  to  the  preceding 
course  and  rules  of  practice.  Code,  §  469.  And  by  them  a  party 
was  always  relieved  from  an  excusable  default,  where  he  appeared 
to  have  merits  in  his  favor,  and  the  application  was  made  promptly 
after  the  discovery  of  the  default.     For  the  purpose  of  showing 
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merits  a  sure  and  certain  defense  was  nerer  required.  Wliat  wis 
necessary  for  that  purpose  was  a  probable  defense  to  the  claim 
made,  alleged  by  the  party  in  good  faith.  And  the  usual  eyidenoe 
required  of  its  existence  was  an  affidavit  of  merits,  which,  under 
ordinary  circumstances,  was  not  allowed  to  be  oontroyerted,  because 
of  the  danger  of  injustice  resulting  from  such  a  mode  of  trial. 

In  Hanford  v.  McNair,  2  Wend.  286,  affidavits  were  produced 
denying  that  the  defendant  had  a  defense,  and  by  way  of  answer  to 
them.  Savage,  G.  J.,  replied  that  'Hhe  court  do  not  hear  affi- 
davits in  opposition  to  an  affidavit  of  merits."  That  as  a  generd 
proposition  still  continues  to  be  the  law.  But  in  cases  where  the 
good  faith  of  the  party  may  well  be  doubted,  they  may  be  received 
for  the  purpose  of  confirming  the  propriety  of  that  doubt  And  in 
such  cases  the  court  may  go  further  and  require  a  disclosure  of  the 
case,  so  far  as  to  enable  it  to  determine  whether  the  application  be 
made  in  good  faith,  and  not  for  the  simple  purpose  of  delay.  That 
is  the  common  practice,  and  it  is  sanctioned  by  a  moderate  exerdee 
of  the  discretion  conferred  upon  the  court  But  still,  where  the 
application  for  relief  from  the  default  is  promptly  made,  and  no 
reason  exists  for  suspecting  the  good  faith  of  the  applicant  it 
should  uniformly  be  allowed  to  prevail.  This  was  the  coarse  par- 
sued  when  the  rules  of  practice  were  applied  with  greater  stricmess 
than  has  been  observed  since  the  enactment  of  the  Code  of  Pro- 
cedure. 

In  Davenport  v.  Ferris^  6  Johns.  131,  the  motion  to  open  the 
default  was  argued  before  the  court  in  banco,  and  Thompson,  J., 
declared  himself  in  favor  of  setting  aside  a  default  '^  whenever  tiie 
party  swears  to  a  defense  on  the  merits,  and  no  opportunity  for  a 
trial  has  been  lost."  Van  Ness,  Ji,  concurred  for  the  same  reason, 
and  Kent,  C.  J.,  assented  without  giving  any  reason. 

A  similar  motion  was  made  in  term  time  in  TaUmadge  v.  Sock- 
holnty  14  Johns.  342,  where  it  was  held  that  the  court  had  adopted 
the  general  rule  ^^that  a  default  for  want  of  a  plea,  though  r^- 
larly  entered,  will  be  set  aside  in  every  case,  on  the  payment  of 
costs,  where  there  is  an  affidavit  of  merits,  and  no  trial  has  been 
lost"  And  the  same  rule  was  again  declared  by  the  court  in  Pack- 
hard  V.  HiUy  4  Cow.  55. 

Under  this  rule  the  defendant  was  entitled  to  be  relieved  from 
the  judgment  recovered  through  the  intentional  misconduct  of  its 
presiding  officer,  and  allowed  to  answer.    For  the  application  was 
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made  with  reasonable  diligence  after  the  discrovery  of  the  default^ 
by  the  receiver  to  whose  protection  the  law  had  confided  the  inter- 
ests of  the  defendant  and  its  creditors.  The  default  was  excused 
by  showing  the  intentional  concealment  of  the  service  of  the  sum- 
mons, and  the  probability  that  the  judgment  had  been  recovered  by 
the  connivance  and  desire  of  the  officer  on  whom  the  service  was 
made. 

The  application  was  also  supported  by  a  proper  affidavit  of  merits, 
an  affidavit  of  the  book-keeper  that  $50,000  of  the  plaintiff's  de- 
mand was  not  credited  upon  the  defendant's  books,  and  the  affida- 
vits of  ten  of  the  defendant's  directors  that  they  had  no  knowledge 
or  information  of  the  existence  of  such  a  loan,  and  some  evidence 
that  it  consisted  of  money  borrowed  for  his  own  personal  us6s,  by 
the  person  on  whom  the  summons  in  the  action  was  served. 

Although  the  affidavits  and  proofs  of  the  plaintiff  used  on  the 
motion  tended  to  show  that  the  loan  was  made  to  its  president,  for 
the  defendant,  the  case  still  indicated  that  the  liability  was  con- 
tested in  good  faith,  and  with  a  probability  at  least,  that  the  receiver 
and  the  directors  co-operating  with  him,  might  in  the  end  prove  to 
be  successful  in  the  defense  of  the  action,  and  that  probability  was 
in  no  slight  degree  sustained  by  the  misconduct  of  the  defendant's 
president.  For  it  afforded  good  ground  to  suspect,  that,  he  con- 
cealed the  service  of  the  summons  from  the  other  officers  of  the  de- 
fendant, and  from  the  receiver  then  in  charge  of  its  books,  records 
and  assets,  for  the  purpose  of  charging  such  assets  with  the  pay- 
ment of  a  debt  owed  solely  by  himself. 

The  bank  continued  to  exist  notwithstanding  the  appointment  of 
the  receiver.  The  suit  was  therefore  properly  instituted  against  it, 
and  the  defense  should  accordingly  be  made  by  it.  Bank  of  Bethel 
V.  PaJiquioque  Bank,  14  Wall.  383.  The  order  appealed  from 
should  be  reversed  with  110  costs,  and  disbursements  on  the 
appeal  to  the  defendant  and  appellant,  and  an  order  should  be 
entered  setting  aside  the  judgment  and  allowing  the  defendant  within 
ten  days  after  notice  of  the  order  to  serve  an  answer  to  the  com- 
plaint, on  payment  within  that  time  of  $10  costs  of  opposing  the 
motion,  and  the  disbursements  made  on  the  entry  of  the  judgment. 

Ordered  accordingly. 
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Indian^apolis,    Peeu   and   Chicago    Railway   Compajstt   v. 

Tyng,  appellant. 

Fraud — fraudulent  interU,  how  far  nsceuary  to  eitabUsh  Udbilitjf  for  faim 
repreaetUations  —  cireumHancet  cont^UuHng  framd  —  Bhidenc6 — re»  geata. 

In  order  to  recover  for  damages  arising  from  the  false  repreaentationB  of 
another  the  ipjnred  party  is  not  compelled  to  prove  that  the  person  m^lrfng 
the  representations  knew  them  to  be  false,  if  he  assumed  or  intended  to 
convey  the  impression  that  he  had  actual  knowledge  of  their  truth  when 
conscious  that  he  had  not  such  knowledge.  The  rule  in  BenTkett  v.  Judgon, 
21  N.  Y.  238,  is  thus  qualified  by  later  authorities. 

Defendant  was  asked  to  find  a  locomotive  of  a  certain  kind  for  plainUff,  a  iaiL> 
road  company,  to  purchase.  Afterward  defendant  called  on  plaintiflPa  vios- 
president  and  stated  that  there  were  in  a  distant  city  two  locomotives  which 
had  been  thoroughly  repaired ;  that  B.,  in  whom  defendant  knew  the  viofr- 
president  had  confidence,  had  examined  the  locomotives.  The  same  day 
defendant  sent  B.  to  the  vice-president  and  B.  stated  that  he  had  examined 
the  locomotives ;  that  they  were  good,  serviceable  engines  and  cheap  at  the 
price,  which  defendant  claimed  was  $14,000  each.  At  defendant's  suggeetioA 
he  was  authorized  to  offer  $26,000  for  the  two,  which  offer  defendant  stated 
was  accepted,  and  upon  the  vice-president  saying  that  he  should  have  a  guar- 
anty that  these  engines  were  equal  to  the  specifications,  defendant  replied  thit 
he  knew  the  parties  and  would  give  the  guaranty.  The  vice-president  then 
paid  him  $26,000  and  $500  for  his  services  in  purchasing,  and  defendant 
executed  to  plaintiff  a  bill  of  sale  of  the  engines,  embodying  the  guaranty 
in  his  own  name  as  vendor.  It  afterward  appeared  that  B.  had  not  made  an 
examination  of  the  engines ;  that  the  price  paid  by  defendant  therefor  wis 
only  $20/K)0,  and  that  the  engines  were  worthless.  Held,  that  defendant 
was  liable  to  plaintiff  for  the  damage.  SM,  also,  that  defendant's  liability 
was  not  affected  by  the  circumstance  that  the  title  to  the  locomotives  cams 
to  plaintiff  through  defendant. 

The  details  of  the  negotiations  resulting  in  the  transaction  referred  to  KM 
admissible  for  the  purpose  of  establishing  fraud  on  the  part  of  defendant 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  against  Thomas  M.  Tyng 
to  recover  damages  from  fraud  and  false  representations  of  defend- 
ant, relied  upon  by  plaintiff's  agents  and  officers.  The  facts  appear 
fully  in  the  opinion. 

Henry  E.  DavieSy  Jr.y  for  appellant. 

C.  A.  Handy  for  respondent. 
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Bradt,  J.  This  is  an  appeal  from  a  judgment  entered  upon  the 
report  of  Judge  Sutherland,  as  a  referee.  The  following  state- 
ment, by  the  respondent's  counsel,  of  the  ayerments  in  the  pleadings 
and  of  the  facts  established  on  the  trial,  is  adopted  as  a  correct 
exposition  of  the  material  facts. 

The  complaint  charged  that,  by  false  representations,  the  defend- 
ant induced  the  plaintiffs  to  purchase,  through  his  instrumentality, 
two  locomotives,  called  the  "Maryland"  and  "Waterford,"  at 
(26,000,  as  the  lowest  attainable  price,  and  for  that  purpose 
obtained  from  the  plaintiffs  the  126,000;  also  $500  as  a  compensa- 
tion for  himself,  when,  in  truth,  the  undisclosed  yendors  of  the  loco- 
mo  tiyes  sold  them  for  not  oyer  120,000,  and  the  plaintiffs  were  thus 
defrauded  out  of  at  least  $6,500  in  cost  of  the  locomotives.  And,  as 
a  second  cause  of  action,  the  complaint  further  charged  that  the 
defendant,  as  an  inducement  to  the  plaintiffs  to  be  the  purchasers  of 
the  two  locomotives  (which  were  at  a  distant  place  and  not  seen  by 
the  plaintiffs),  also  misrepresented,  or  caused  to  be  misrepresented, 
their  character  and  condition;  that  having  thus  secured  the  plain- 
tiffs as  purchasers  at  $26,000,  the  defendant,  instead  of  disclosing 
the  names  of  the  true  vendors,  signed  a  bill  of  sale,  in  which  he 
incorporated  the  false  description,  at  the  same  time  asking  and 
obtaining  from  the  plaintiffs,  as  a  compensation  for  his  service  in 
effecting  the  purchase,  $500;  that  the  locomotives  did  not  answer 
to  the  description,  and  were  comparatively  worthless;  and  that  by 
means  of  the  fraudulent  representations  and  warranty  of  the  defend- 
ant the  plaintiffs  were  defrauded  of  $17,100. 

The  answer  denied  the  fraud,  disavowed  responsibility  for  the 
condition  or  character  of  the  locomotives,  and  asserted  for  the 
defendant  the  position  of  vendor  at  $26,500,  with  the  right  to  gain 
and  retain  whatever  profit  there  might  be  between  that  and  the 
true  price. 

By  the  report  of  the  referee,  it  was  found  that  the  defendant 
defrauded  the  plaintiffs,  in  respect  both  of  the  price  and  of  the  de-- 
scription,  condition  and  value  of  the  locomotives,  and  thereby 
caused  a  loss  to  the  plaintiffs  of  $14,000  ($6,000  in  price  and  an 
additional  $8,000  in  value),  for  which  sum,  with  interest  and  costs, 
judgment  was  directed  ^nd  entered. 

The  plaintiffs'  company  and  railroad  was  in  Indiana.     The  loco-  - 
motives  were  at  a  machine  shop  in  Lowell,  Mass.    The  transactions 
with  the  defendant,  for  the  purchase,  were  at  New  York,  and  in 
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them  the  plaintiffs  were  •  represented  by  the  late  Mr.  Francis  R 
Gutting,  who  was  yice-president  of  the  company  and  owned  a  ^argt 
interest  in  it.  The  testimony  of  Mr.  Catting  was  not  ocmtradicted 
by  the  defendant,  who  did  not  take  the  stand  as  a  witneaB^  and 
there  was  no  conflict  of  eyidence  respectin^r  the  facts  and  cucmn- 
stances  of  the  purchase. 

The  defendant,  as  a  dealer  in  railway  supplies,  became  known  t» 
Mr.  Cutting,  through  an  adyertisement,  in  October,   1864.     He 
contracted  for  the  sale  to  Mr.  Cutting  at  $16,500  of  a  seoond-baDd 
engine  (the  '*  Gazelle"),  which  he  was  to  put  in  a  specified  condi- 
tion within  forty  or  sixty  days.     To  superintend  the  repairs,  thea 
in  progress  at  Jersey  City,  Mr.  Cutting  employed  one  Levi  P.  Bisad, 
an  engineer  recommended  to  him  for  that  purpose.     Shortly  after- 
ward the  defendant  pleading  that  fulfillment  of  the  contract  (nnder 
inspection)  would  produce  heavy  loss  to  him,  persuaded  Mr.  Cat- 
ting to  forego  the  benefit  of  the  contract  and  cancel  it  npon  receipt 
of  $1,000,  to  coyer  the  expense  already  incurred  by  plaintiffs  fay 
reason  of  it.     This  was  the  first  transaction  and  acquaintance  be- 
tween Mr.  Cutting  and  the  defendant  or  Bissel.     Mr.  Cntting  sab- 
sequently  gave  an  invitation  to  the  defendant  to  '^  find  an  engine 
about  the  size  and  form  of  the  '  Gazelle.' " 

Accordingly  on  the  5th  or  6th  of  January,  1865,  the  defendant 
called  upon  Mr.  Cutting  with  something  that  would  ''just  suit' 
him,  and  stated  to  him  that  there  were  at  Lowell  some  second-hand 
engines  ready  for  delivery  which  ''had  been  thoroughly  repured 
and  could  be  bought  cheap."    He  produced  two  sets  of  specifiea- 
tions,  one  of  a  large  engine  and  one  of  two  smaller  engines,  and 
stated  that   Bissel  "had   examined  those  two  engines  with  ths 
specifications  that  he  would  send  Bissel "  to  him.     On  the  sune 
day  Bissel,  having  been  sent  by  the  defendant  to  Mr.  Gutting,  rep- 
resented to  him  that  he  had  examined  the  engines  and  professing 
to  give  in  detail  the  results  of  such  an  examination,  he  recom- 
mended the  two  smaller  engines,  and  represented  that  ihey  agreed 
with  the  specifications  in  all  respects  (except  the  thickness  of  tire) 
and  that  "  they  were  good,  serviceable  engines  and  cheap  ai  the  pricB.'* 
Mr.  Cutting  telegraphed  to  the  president  of  the  company  and 
received  a  reply. 

On  Monday,  the  9th  of  January,  1865,  Mr.  Cutting  saw  the  defend- 
ant at  his  ofiSce  and  showed  him  the  telegram.  The  defendant,  after 
ascertaining  what  would  be  Kasson's  charge  for  forwarding,  asked 
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from  Mr.  Cutting  permission  to  telegraph  parties  in  Boston  "for 
one  of  those  engines,  one  of  the  114,000  engines,"  and  upon  Mr. 
Cutting's  saying  he  might  telegraph  an  offer  of  113,600  for  one  of 
them,  the  defendant  said  to  him  "  You  will  stand  a  hotter  chance 
to  get  them  if  you  will  authorize  me  to  offer  $26,000  for  the  two." 
After  some  hesitation,  Mr.  Cutting  consented  that  he  might  "send 
the  telegram  and  offer  them  $26,000  for  the  two  engines,"  and  the 
defendant  undertook  to  .do  so.  On  this  occasion  the  defendant 
wrote  and  procured  from  Mr.  Cutting  the  two  papers  of  that  date 
manifestly  intended  as  mere  authentications  of  Mr.  Cutting's  offers 
to  unknown  vendors  through  the  defendant.  They  had  passed 
from  Mr.  Cutting's  recollection  hut  were  taken  hy  defendant  "  to 
show  that  he  was  authorized  to  buy "  and  confirm  the  accuracy, 
even  in  detail,  of  his  testimony,  one  of  the  papers  being  an  offer 
for  one  of  the  engines  in  accordance  with  his  first  proposal,  and 
the  other  being  the  final  offer  of  $26,000  for  the  two  as  authorized 
by  Mr.  Cutting  upon  the  persuasion  of  the  defendant,  in  view  of 
the  difficulty  pretended  by  him  in  obtaining  one  at  that  rate. 

On  the  11th  of  January,  1865,  the  defendant  came  to  Mr.  Cutting's 
office,  and  represented  to  him  that  there  had  been  such  delay  and 
unsatisf actoriness  in  making  the  purchase  by  telegr^iph,  that  he  had 
himself  gone  to  Boston  and  had  seen  the  parties,  and  that  they 
accepted  his  (Mr.  Cutting's)  offer  of  $26,000  for  the  two  engines. 
Not  knowing  who  were  the  vendors,  nor  any  thing,  except  from  the 
representations  of  the  defendant  and  Bissel  respecting  the  engines, 
Mr.  Cutting  said  to  the  defendant  that  he  should  have  a  guaranty 
that  ^^  these  engines  are  equal  to  the  specifications."  To  which  the 
defendant  replied  that  "he  knew  the  parties  and  would  give  the 
guaranty,"  and  he  was  advised  by  Mr.  Cutting  that,  in  that  case, 
he  had  better  take  from  them  a  counter  engagement  to  keep  him 
right.  The  defendant  undertook  to  prepare  such  a  guaranty,  and 
for  that  purpose  obtained  back  from  Mr.  Cutting  his  description 
of  the  engines.  It  was  also  arranged  that  payment  should  be  made 
on  production  of  Kasson  &  Co.'s  forwarding  receipt,  and  of  this 
date  is  the  certificate  procured  from  Mr.  Cutting  by  defendant 
authenticating  his  power  to  complete  the  purchase  from  the  undis- 
closed vendors.  That  such  was  its  purpose,  appears  not  only  by  the 
testimony  of  Mr.  Cutting,  but  by  the  certification  of  Mr.  Cutting's 
signature  by  John  Parker,  cashier  of  the  Phenix  Bank. 

A  day  or  two  aferward,  the  defendant  reported  that  there  was 
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Btill  delay — "he  did  not  know  exactly  what"  —  and  proposed  to 
go  on  to  Boston  and  see  what  was  the  cause  of  it ;  and,  in  Tiew  of 
the  trouble  he  was  taking  in  Mr.  Cutting's  behalf,  said:  '' Althongh 
the  purchaser  is  not  bound  to  pay  the  broker  any  commission,  jet, 
in  this  case,  I  think  I  have  the  right  to  appeal  to  your  liberality  in 
the  matter."  In  response  to  which  appeal  Mr.  Gutting  consented 
to  allow  him  a  commission  of  $500. 

The  defendant  also  explained  that,  in  or^er  to  enable  him  to  com- 
plete the  purchase  and  settle  with  the  vendors  in  Boston,  he  would 
need  to  "  hare  some  authority  from  you  to  show  them  that  he  was 
entitled  to  draw."  Accordingly,  the  defendant  wrote  an  authority 
to  draw,  which  was  dated  and  signed  by  Mr.  Gutting,  the  amount 
of  the  commission  being  included,  so  that  there  would  be  but  one 
transaction.  Shortly  afterward,  the  proposed  guaranty  or  bill  of 
sale  was  shown  by  defendant  to  Mr.  Gutting,  who  glanced  at  it  and 
asked  if  the* specification  was  correctly  embodied.  The  defendant 
assured  him  that  it  was,  and  took  it  and  the  authority  away. 

On  the  18th  of  January,  1865,  the  defendant  telegraphed  from  Bos- 
ton that  he  had  drawn  for  the  amount.  But  no  such  draft  was  pre- 
sented, or  in  fact  drawn,  and  on  the  next  day,  the  19th  of  January, 
the  defendant  called  upon  me,  Mr.  Gutting  in  New  York,  and  stated 
that,  ^^  instead  of  drawing  upon  me,  he  had  arranged  with  parties  in 
Boston  to  give  his  own  check  on  the  Phenix  Bank;  that  he  had 
giyen  them  his  own  checl^  and  wanted  me  to  give  him  a  check  for 
like  amount  to  make  his  good."  Thereupon  Mr.  Gutting  gaTe  to 
the  defendant  his  check  for  126,500,  which  was  duly  paid,  and 
received  from  him  Kasson's  receipt,  and  the  receipted  bill  for 
$26,000  purchase-money  and  $500  commission,  and  the  bill  of  sale 
dated  back  by  defendant  to  January  11th,  1865,  and  the  unused 
authority  to  draw.  And  thus  the  purchase  of  the  engines  was  con- 
summated. 

Kasson  &  Go.  forwarded  the  engines  from  Lowell  to  their  desti- 
nation, Peru,  Indiana,  but  were  obliged  to  notify  Mr.  Gutting  of 
difficulties  in  running  them  on  with  merely  their  own  bulk  and 
weight  to  transport. 

They  had  to  be  taken  into  machine  shops,  and  the  question 
referred  by  them  to  Mr.  Gutting  and  by  him  to  the  defendant  was 
whether  to  repair  the  engines  at  Buffalo,  or  forward  them  as  they 
best  could  without  repair.  With  the  concurrence  of  defendant 
they  were  forwarded.  •  ' 
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When  at  last  the  engines  reached  the  plaintifb  in  Indiana  their 
true  character  and  condition  were  discovered  by  the  plaintiffs,  who 
forwarded  to  Mr.  Gutting  reports  of  officers  and  machinists  by 
whom  they  were  examined  at  Peru.  These  reports  pronounced  the 
engines  in  general  and  in  detail  to  have  been  falsely  described  to 
Mr.  Gutting  and  a  fraud  upon  him  and  the  company  and  of  no' 
value  except  by  weight  as  old  iron. 

After  receiving  these  reports  in  February,  1865,  Mr.  Cutting 
communicated  them  to  the  defendant,  who  thought  ^^Mr.  Gilman 
must  be  mistaken,"  but  finally  conceded  that  he  was  probably  not 
mistaken  in  such  facts  as  that  there  were  109  brass  tubes  instead  of 
136  copper  ones.  Mr.  Gutting  thought  it  a  matter  "he  ought  to 
look  into  '^  and  suggested  that  the  defendant  should  personally  or 
otherwise  test  the  accuracy  of  the  reports,  but  the  defendant  "had 
not  time,"  and  upon  being  reminded  of  his  guaranty  informed  Mr. 
Gutting  that  what  "I  guaranteed  was  that  these  engines  were  the 
same  and  in  the  same  condition  as  when  examined  by  Bissel." 
Mr.  Gutting  declined  to  then  discuss  the  question  of  construction 
and  renewed  the  suggestion  as  matter  of  reputation  and  good 
morals  that  the  defendant  should  give  some  attention  to  the  reports. 
The  defendant  did  not  acquiesce.  Neither  did  he  give  any  trace  of 
his  authority  for  the  specifications,  except  that  it  was  "parties  in 
Boston"  and  not  Bissel,  whom,  however,  he  again  "sent  around  to 
see  him." 

Bissel  finally  confessed  in  substance  that  his  former  report  of 
having  made  an  actual  detailed  examination  was  untrue,  and  he 
now  asserted  as  his  authority  for  its  details  hearsay  statements  of 
the  man  who  showed  him  the  engines,  instead  of  such  an  examin- 
ation. Upon  Mr.  Gutting's  suggestion  that  in  view  of  the  "great 
difference  between  Oilman's  reports  and  his  own  reports"  he  had 
better  go  out  to  Indiana,  of  which  Mr.  Gutting  offered  to  pay  half 
the  expense  if  the  defendant  would  pay  the  other  half;  he  promised 
to  submit  the  offer  to  the  defendant,  but  he  did  not  return  and  was 
not  again  seen  by  Mr.  Gutting. 

These  developments,  inducing  Mr.  Gutting  to  suspect  that  theife 
might  also  have  been  fraud  in  the  price,  he  at  an  interview  with 
the  defendant  asked  him,  "a  little  abruptly,"  who  was  the  owner 
of  the  engines?  The  defendant  "hesitated  a  little  while  and 
answered,  Samuel  B.  Allen,  of  Boston."  Mr  Gutting  asked,  "did 
you  pay  $26,000  for  those  engines?"  Said  he,  "No;  I  paid  124,600 
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for  them/'    Mr.  Gutting  asked,  ''Did  yon  get  a  commifision  from 
me  of  $500  and  make  me  pay  $269000  for  engines  yon  had  agreed 
to  buy  for  $24,600?"     "Oh,"  said  he,  "they  cost  me,  with  expen- 
ses, more  than  $24,500."    And  to  the  question  "What  expenses?" 
he  hesitated  and  finally  said  "  that  the  engines  had  cost  $24,000  or 
$25,000,  or  something;  I  think  $24,750,  or  something — an  addi- 
tional sum."     To  the  question,  "What  became  of  the  difference?" 
he  said:  "The  difference  between  what  Mr.  Gutting  had  paid  and 
what  the  owner  had  sold  for  amounted  to  about  $1,500  and  had 
been  divided  between  the  agents  in  Boston — Whitney,  Bridges  & 
Steams  (brokers,  like  the  defendant) — and  the  defendant,  each 
taking  one-half."    To  the  question,  "Why  did  you  charge  me  a 
commission  fordoing  this?"  the  defendant  answered  that  at  the 
time  the  commission  was  asked  and  granted  "  the  price  was  $26,000, 
but  afterward  Whitney,  Bridges  &  Steams  had  induced  the  owners 
to  throw  off  $1,500  from  the  price." 

These  statements  of  the  defendant  proved  also  to  be  nniTue. 
The  owners  of  the  engines  had  been  seeking  to  sell  them  at  $20,000 
from  as  far  back  as  the  previous  November,  and  before  Bissel  was 
first  sent  to  Mr.  Gutting  by  defendant  he  was  advised  of  the  anxiety 
to  sell.  ,  The  owners  in  fact  received  only  the  $20,000,  less  $500 
commission  deducted  by  Whitney,  Bridges  &  Steams,  their  Boston 
brokers. 

When  asked  by  Mr.  Gutting  why  he  did  not  tell  him  the  tnitii 
when  he  rendered  and  receipted  his  bill  for  the  $26,000  purchase- 
money  and  $500  commission,  the  defendant  replied  that  "  nine  out 
of  ten  men  would  have  done  the  same  thing;"  to  which  Mr.  Cut- 
ting responded  with  the  regret  that  the  defendant  was  "one  of  the 
nine." 

The  further  narrative  of  Mr.  Gutting  is  but  confirmatory  of  the 
foregoing  summary.  He  again  unsuccessfully  urged  the  defendant 
to  give  attention  to  the  matter  as  "of  importance  involving  a  good 
deal  of  character."  The  defendant  conceded  that  he  had  employed 
Bissel  because  he  thought  his  "favorable  report  of  them  (the 
ehgines)  would  induce  you  to  buy  them."  He  took  no  counter 
guaranty  because  "  he  did  not  consider  he  was  liable  on  that  guar- 
anty." Mr.  Gutting  ascertained  at  the  Phoenix  Bank  that  the  true 
amount  of  the  check  given  by  defendant  at  Boston  was  $23,000 
(against  Mr.  Cutting's  check  for  $26,000),  and  the  payees  were 
Whitney,  Bridges  &  Steams,  the  Boston  brokers,  and  he  wrote  to 
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the  defendant  the  letter  of  the  13th  of  March,  1855,  asking  him  to 
preserve  it,  receiving  the  reply  that  he  would  do  so.  There  was 
some  interposition  of  advice  given  to  defendant  by  his  counsel,  Mr. 
Fithian,  respecting  the  character  in  which  he  conducted  the  nego- 
tiation, but  Mr.  Gutting  properly  suggested  to  the  defendant  that 
if  he  proposed  to  be  the  real  vendor  he  should  have  told  him  '^  so 
as  to  put  me  on  my  guard,  then  we  would  have  dealt  equally." 

The  defendant  also  said  that  the  specification  was  not  in  the 
handwriting  of  Whitney,  Bridges  &  Steams,  but  would  not  say 
in  whose  handwriting  it  was. 

This  is  an  impressive  array  of  facts,  and  it  would  seem  to  be 
quite  conclusive  upon  the  correctness  of  the  finding  of  the  referee 
charging  the  defendant  with  having  made  false  representations  and 
for  an  improper  purpose.  It  is  nevertheless  asserted  by  his  counsel 
that  he  cannot  be  held  responsible — that  he  is  not  shown  to  have 
made  them  with  knowledge  that  they  were  false  and  with  intent  to 
deceive  as  required  by  law.  These  elements  he  claims  are  absent, 
and  that  such  absence  is  fatal  to  the  plaintiff's  recovery.  Whatever 
may  have  been  the  rule  prior  to  that  decision,  however  seemingly 
inconsistent  with  fair  dealing  and  the  right  of  the  general  reliance 
of  men  upon  each  other  for  honesty  in  their  transactions  ^one  with 
the  other,  it  was  held  in  Bennett  v.  JudsoUy  21  ^N*.  Y.  238  ;  that 
one  who  without  knowledge  of  its  truth  or  falsity  makes  a  material 
misrepresentation,  is  guilty  of  fraud  in  legal  contemplation  as 
much  as  if  he  knew  it  to  be  untrue.  Comstock,  0.  J.,  by 
whom  the  opinion  of  the  court  was  written,  all  the  judges  concur- 
ring (except  Selden,  J.,  who  expressed  no  opinion),  said : 
**  The  question  of  law  was  whether  the  representations  could  be 
deemed  fraudulent  unless  they  were  known  to  be  false,"  and 
thus  although  the  decision  has  been  criticised,  limited,  and 
finally  qualified,  the  precise  point  stated  was  involved  and 
passed  upon  and  settled.  It  had  been  discussed  by  the  pro- 
fession but  from  a  professional  standpoint  only  on  author- 
ity, and  the  result  of  that  case  was  satisfactory  to  them  and 
to  the  common  sense  of  the  business  people  of  the  land.  It  was 
rare  indeed  to  find  an  individual  who  hesitated  to  say  at  once  that 
the  positive  -assertion  of  a  material  fact,  upon  which  another  was 
induced  to  part  from  his  property,  should  bq  visited  with  the  same 
consequences  in  regard  to  the  transaction,  if  false,  as  if  the  person 
asserting  it  knew  it  to  be  so.    It  was  a  view  in  entire  harmony  with 
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a  principle  of  law  which  should  be  uniyersal;  that  he  who  unjuatlj 
deprives  another  of  his  property  should  be  compelled  to  restore  it 
or  its  equivalent.  It  was  recognized  as  a  sequence  that  when  the 
injury  was  accomplished  it  was  of  no  consequence  to  the  victiin 
whether  his  wrong-doer  did  the  mischief  knowingly  or  not.  He 
knew  that  he  could  not  do  it  innocently.  Having  made  the  asser* 
tion  and  induced  reliance  upon  its  truth,  he  could  not  in  morals, 
and  it  would  seem  that  he  ought  not  in  law,  be  permitted  to  say 
'^  I  did  not  make  it  knowing  it  to  be  false,  or  with  an  evil  design 
or  intent,"  and  thus  escape  the  responsibility  which  it  created. 
*' Whether  a  party,"  says  Justice  Story,  "misrepresenting  a 
material  fact,  know  it  to  be  false,  or  make  the  assertion  without 
knowing  whether  it  were  true  or  false,  is  wholly  immaterial;  for  the 
affirmation  of  what  one  does  not  know  or  believe  to  be  true  is 
equally  in  morals  and  in  law  as  unjustifiable  as  the  affirmation  of 
what  is  known  to  be  false."  1  Story's  Eq.  Jur.  193,  note 7.  When 
a  man  asserts  the  existence  of  a  fact,  it  should  ^e  done  either  npon 
knowledge  or  upon  circumstances  which,  when  grouped,  would  show 
it  to  be  true,  always  maintaining  the  ability  for  his  own  protection 
and  for  the  justification  of  his  own  conduct  of  proving  it  to  be  so. 

!N^o  m^n  has  the  right  to  affirm  to  be  true  what  he  does  not 
know  to  be  so,  either  of  his  own  knowledge  or  as  the  result  of 
proper  and  impartial  investigation,  and  therefore  susceptible  of 
proof.  It  cannot  be  denied  that  a  departure  from  this  rule  of  con- 
duct has  occasioned  multitudes  of  wrongs  in  society  for  which  no 
redress  could  be  had  without  reference  to  the  numerous  litigations 
to  which  it  has  given  rise,  the  dishonest  praotices  which  it  has  in- 
augurated,^ and  the  destruction  of  private  character  which  it  has 
occasioned  by  the  slanders  it  has  circulated.  If  the  rule  should 
ever  be  adopted  in  this  State  that  no  man  shall  respond  in 
damages  who  utters  a  false  affirmation  unless  he  knows  it  to  be 
false  or  believes  it  to  be  so,  and  make  it  with  intent  to  deceive,  the 
legislature  should  be  invoked  to  destroy  it  and  to  declare  what  is 
consistent  with  good  morals  and  fair  dealing. 

It  becomes  necessary,  therefore,  to  ascertain  in  this  case  the  rule 
which  now  exists  to  see  how  far  the  case  of  Bennett  v.  Judson  has  been 
modified  or  limited,  and  whether  or  not  it  stands  unimpaired.  The 
result  is  as  declared  in  the  recent  case  of  Waheman  v.  DcUley,  51 N.  Y. 
27,  and  upon  a  review  of  the  authorities  that  an  action  founded  upon 
the  deceit  and  fraud  of  the  defendant  cannot  be  maintained  in  the 
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absence  of  proof  that  the  defendant  believed  or  had  reason  to  be- 
lieye,  at  the  time  he  made  them,  that  the  representations  made  by 
him  were  false,  and  for  that  reason  fraudulently  made,  or  unless  it 
be  shown  that  he  assumed  or  intended  to  convey  the  impression 
that  he  had  actual  knowledge  of  their  truth  though  conscious  that 
he  had  no  such  knowledge.  The  rule  thus  declared  is  sustained 
by  the  following  decisions  :  Marsh  v.  Falker,  40  N.  Y.  162  ;  Ober- 
lander  v.  Spiess,  45  id.  175  ;  Meyer  v.  Amidon,  id.  169  ;  HuVbell  v. 
Meigs,  60  id.  480  ;  Degraw  v.  Elmore,  id.  1 ;  Ross  v.  Mather,  61  id. 
108,  and  it  is  the  law  of  this  State. 

The  doctrine  of  the  case  of  Bennett  v.  Judson  is  not,  therefore, 
overruled,  but  modified.  The  facts  in  that  case  presented  the 
question  stated  by  Comstock,  0.  J.,  fairly  and  decidedly. 
The  representations  were  made  in  belief  of  their  truth,  and  upon 
information  relied  upon.  There  was  no  pretense  that  there  was 
knowledge  or  belief  of  their  falsity,  by  the  defendant  or  his  agent. 
The  case  has  sometimes  been  otherwise  interpreted,  but  the  converse 
of  the  view  just  expressed  cannot  well  be  maintained.  The  decision, 
however,  is  no  longer  the  unqualified  law  of  the  land,  and  some- 
thing more  than  a  positive  assertion,  though  false  in  fact,  must  be 
shown  by  evidence  to  justify  a  recovery.  It  must  be  proved  that 
the  defendant  knew,  or  believed  the  representations  to  be  false,  or 
that  he  assumed  or  intended  to  convey  the  impression  that  he  had 
actual  knowledge  of  their  truth,  though  conscious  that  he  had  not. 
The  court  of  appeals  felt  bound  by  the  authorities  thus  to  declare 
the  doctrine. 

The  decisions  reviewed,  made  by  the  English  courts,  were  to  the 
same  effect,  but  it  must,  nevertheless,  be  regretted,  that  they  felt 
obliged  to  follow  them.  It  was  only  necessary  to  strike  from  the 
form  of  legal  responsibility  to  be  created,  the  charge  of  fraudulent 
representation,  if  that  were  the  objectionable  element,  and  to  hold 
that  the  statement  made  being  in  fact  false,  and-its  utterance 
having  occasioned  injury  to  the  person  receiving  and  acting  upon  it, 
it  was  a  subject  for  redress.  *'It  should,"  in  the  language  of 
Comstock,  C.  J.,  "  be  declared  that  the  law  was  not  so  unreason- 
able as  to  deny  redress  in  such  a  case.''  It  would  be  just  to  except 
from  the  operation  of  the  rule  stated,  actions  for  deceit,  in  repre- 
sentations of  solvency,  because  it  may  be  assumed,  that  when  infor- 
mation of  that  kind  is  sought,  it  must  necessarily  partake  of  the 
character  of  information  only,  and  not  of  knowledge,  unless  by 
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fiome  special  and  particular  phrase  it  is  intended  to  be  otherwiae. 
It  is  not  ordinarily  communicated  or  employed  for  personal  gain 
or  personal  advantage,  or  for  the  purposes  of  barter  between  the 
seller  and  the  person  giving  it. 

It  thus,  however,  appears  that,  although  the  rule  declared  in  the 
case  of  Bennett  v.  Judson  is  qualified,  the  injured  party  is  not 
compelled  to  prove  that  the  person  making  the  representatdons 
knew  them  to  be  false.  If  he  assume  or  intend  to  convey  the 
impression  that  he  has  actual  knowledge  of  their  truth  when  con- 
scious that  he  has  not  such  knowledge,  it  is  enough. 

Judged  by  this  standard,  and  after  a  careful  examination  and 
consideration  of  the  evidence  in  this  case,  we  feel  obliged  to  say, 
that  there  can  be  no  well-founded  doubt  of  the  justice  of  the 
referee's  findings.  We  do  not  deem  it  necessary  to  express  in  detail 
the  reasons  for  this  result,  but  to  refer  to  the  facts  recited  as  a 
complete  answer  to  the  assertion,  that  the  evidence  given  did  not 
warrant  them.  The  defendant  was  not  examined  on  the  trial,  and 
we  have  not  the  benefit  of  any  denial  or  explanation  which  he  might 
have  made  or  given,  nor  have  we  the  testimony  of  Mr.Bissel,  so  closely 
identified  with  the  transaction  and  with  the  defendant.  The  defend- 
ant has,  it  is  true,  invited,  by  this  appeal,  a  discussion  of  the  facts  and 
circumstances  disclosed,  but,  nevertheless,  we  shall  content  our- 
selves with  this  mode  of  dealing  with  them.  It  is  quite  apparent^ 
from  the  facts  established,  that  the  defendant,  if  he  did  not  know 
of  the  falsity  of  the  statements  made,  at  least  assumed  or  intended 
to  convey  the  impression,  that  he  had  actual  knowledge  of  the 
truth  of  the  representations,  as  to  the  condition  of  the  engines, 
though  conscious  that  he  had  not;  while  it  is  conceded  by  him 
that  he  knew  the  price  to  be  paid  for  them  was  less  than  the 
sum  he  named  and  .received  for  them  from  Mr.  Cutting,  and 
therefore  that  his  representations  in  that  respect  were  false.  The 
case  thus  stands  upon  the  broad  ground  that  the  defendant  was 
guilty  of  fraud. 

Having. arrived  at  this  conclusion,  it  is  not  considered  neces- 
sary to  examine  the  various  phases  in  which  this  appeal  was 
ingeniously  presented  on  the  part  of  the  defendant.  The  rep- 
resentations as  to  condition  and  price  having  been  declared  to  be 
false  within  the  rules  of  law  and  the  defendant  having  been 
the  moving  and  procuring  cause  of  the  sale  in  the  character  of  the 
plaintifPa  agent,  it  becomes  wholly  immaterial  in  what  manner  he 
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may  have  formally  changed^  if  at  all^  that  relation  to  them.  He 
leceiyed  their  money  in  compensation  for  his  seryices  in  procuring 
for  them  the  engines  and  gave  his  guarantee,  it  would  seem,  only 
as  a  part  of  the  scheme  of  fraud  which  increased  his  chances  of 
success  and  rendered  discovery  the  more  doubtful.  The  broker  or 
agent  who  buys  for  and  with  the  money  of  his  principal,  can  acquire 
no  advantage  by  passing  the  title  through  himself.  Bench  v.  Shel- 
don,  14  Barb.  66 ;  Moore  v.  Moore,  5  N.  Y.  256 ;  Edmonatone  v. 
Hartshorn^  19  id.  9 ;  Reed  v.  Warner,  6  Paige,  666.  When  the 
existence  of  fraudulent  design  is  declared,  it  matters  little  by  what 
variety  of  procedure  the  guilty  party  endeavors  to  hem  himself  in. 
All  his  barriers  must  give  way  before  the  crushing  vitality  of  legal 
principles.  Fraud  vitiates  every  thing.  Story  on  Contr.,  §  496. 
There  is  no  shield  which  can  protect  and  no  strategy  which  can 
save  him  if  the  fraud  be  not  waived  or  condoned  and  the  statute  of 
limitations  be  not  applicable. 

These  views  dispose  of  the  m^in  questions  in  the  case  relating  to 
the  responsibilities  of  the  defendant  growing  out  of  his  conduct. 
In  regard  to  the  exceptions  it  is  necessary  to  say  that  the  evidence 
in  reference  to  the  true  condition  and  value  of  the  engines  is  in 
conflict,  but  the  finding  of  the  referee  is  abundantly  sustained. 
We  cannot  say  therefore  that  his  conclusions  on  that  subject  are 
objectionable. 

It  must  be  further  said,  that  the  exceptions  taken  during  the 
trial  have  no  merit  and  do  not  warrant  us,  therefore,  in  disturbing 
the  judgment.  The  motion  to  dismiss  the  complaint  which  was 
denied  and  to  which  exception  was  taken  was  properly  disposed  of, 
and  the  general  discussion  of  the  case  and  the  results  arrived  at 
herein  are  a  sufficient  answer  to  the  points  made  on  that  motion. 

The  exceptions  to  evidence  worthy  of  mention  are  based  :  First, 
Upon  the  proposition  that  Mr.  Cutting  could  not  state  the  terms 
of  his  offer,  which  was  in  writing,  signed  by  him,  or  a  con- 
versation in  reference  to  a  transaction  concluded  by  agreement  in 
writing,  or,  in  other  words,  could  not  state  the  details  of  the  nego- 
tiations which  led  to  the  signing  or  execution  of  these  papers  or 
either  of  them,  when  it  is  apparent  that  they  were  used  only  as 
forming  part  of  the  resgeetce  and  could  be  so  employed,  the  papers 
being  the  result  in  part  of  the  fraud  practiced.  The  evidence  ob- 
jected to  was  not  given  to  vary  the  terms  of  the  contract  about 
which  there  was  no  dispute.    It  was  for  the  purpose  of  demon- 
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strating  the  object  and  design  of  the  defendant  and  the  frandnlent 
deyices  which  were  resorted  to^  to  accomplish  them  and  was 
clearly  competent.  Fraud  opens  the  door  to  inyestigation  and  no 
written  instrument  thus  assailed  is  entirely  protected  from  the  effect 
of  parol  evidence.  1  Greenl.  on  Ev.,  §§  283,  384 ;  Sandf&rd  t. 
Handy y  23  Wend.  260.  ''  The  covin/'  saith  Lord  Cokb,  "  doth  suffo- 
cate the  right." 

Second.  Upon  the  ground  that  Bissel  was  not  authorized  by  the  de- 
defendant  to  represent  him  when  it  appeared  that  Bissel  was  sent  by 
him  to  Mfi  Cutting,  having  been  selected  as  likely  to  affect  the 
latter  favorably.  And  when  the  relation  being  thus  established 
between  them,  it  appeared  that  Bissel  participated  in  the  represen- 
tations as  to  the  condition  of  the  engines,  and  not  only  failed  to 
inform  Mr.  Cutting  of  their  selling  price  of  which  he  was  advised 
in  Boston,  but  also  to  appear  as  a  witness  in  explanation  of  the  cir- 
cumstances or  in  vindication  of  his  own  conduct — a  silence  in 
which  the  defendant  also  united. 

It  must  be  further  said  that  the  objection  to  the  introduction  of 
the  copy  of  the  specification  complained  of  is  not  tenable.  The 
whole  evidence  considered,  it  is  the  best  conclusion  that  the  reason 
why  the  original  was  not  produced  was  that  the  copy  received  was 
in  fact  a  transcript  of  the  original  as  presente(].  by  Mr.  Cutting. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 


SoKNEBOBN,  appellant,  y.  Lavabello. 

Arbitration  —  under  law  incorporating  New  York  Produce  Exeihange —  0<Uh  ef 
a/rbitratora — Waiver  of  adjournment  —  diecretion  of  arbitrators. 

By  Laws  1862,  ch.  359,  incorporating  the  New  York  Produce  Exchange,  it  is  pro- 
vided (§  5)  that  misunderstandings  between  members  of  the  Exchange  may 
be  submitted  to  the  arbitration  committee  for  determination.  The  bj-Iaws  of 
the  Exchange  provide  that  the  committee  shall  take  an  oath  to  hear  and 
determine  the  controversy  and  make  a  just  award.  HM,  that  the  require- 
ment of  an  oath  might  be  Waived  by  the  appearance  of  parties  before  the 
committee,  and  proceeding  without  objection. 

In  an  arbitration  submitted  to  such  committee  of  a  claim  by  defendants  against 
plaintiffs,  the  plaintiffs  asked  for  an  adjournment  for  the  purpose  of  sending 
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abroad  for  evidence.  It  appeared  that  some  days  preyiouslj  defendants 
had  offered  to  allow  plaintiffB,  who  were  considered  of  doabtfal  respon- 
sibilitj,  such  time  as  they  wished  if  they  wonld  give  security  for  the  amount 
of  the  claim.  This  plaintiffs  agreed  to,  but  did  not  furnish  security,  and 
thereafter  appeared  once  before  the  committee  without  asking  an  adjourn- 
ment, ffeldt  that  the  refusal  to  give  the  adjournment  was  a  proper  exercise 
of  the  discretion  of  the  committee,  and  an  award  made  by  them  between 
the  parties  would  be  sustained. 

Appeal  from  an  order  dissolving  an  injunction  in  an  action 
brought  to  set  aside  an  award.  The  action  was  brought  by  80I0- 
omon  S.  Sonnebom  and  others  against  Nicolo  Lavarello  and  others. 
The  award  in  controversy  was  made  by  the  arbitration  committee 
of  the  New  York  Produce  Exchange.  The  necessary  facts  appear 
sufficiently  in  the  opinion. 

Runkle  &  EngUharty  for  appellants,  cited  Morewood  v.  Jewett,  2 
Eobt.  496;  Leach  v.  Weeks,  2  Abb.  N.  8.  269;  Buhon  v.  Lohnes, 
29  K  Y.  293;  KnowUon  v.  Mickles,  29  Barb.  469;  BisseU  v.  Morgan, 
56  id.  369. 

James  K,  Hilly  for  respondent. 

Bbady,  J.  The  parties  to  this  action  are  members  of  the  New 
York  Produce  Exchange,  a  duly  incorporated  body.  The  objects 
in  view  by  its  creation  are  set  out  in  section  three  of  the  act  of 
incorporation,  chap.  359,  Laws  1862,  and  one  of  these  was  to  adjust 
controversies  and  misunderstandings  between  persons  engaged  in 
business.  They  had  a  dispute  about  a  transaction  in  petroleum  oil, 
and  voluntarily  submitted  it  to  the  arbitration  committee  for  set- 
tlement. The  committee  are  chosen  annually  by  ballot  (§  5),  and 
consist  of  five  members,  whose  duty  it  is  declared  to  be  to  hear  and 
decide  any  controversy  which  may  arise  between  members  of  the 
association,  and  which  may  be  voluntarily  submitted  to  them  for 
arbitration. 

The  c(Mnmittee,  upon  investigation,  made  an  award  against 
the  plaintiffs,  and  they  seek  to  set  it  aside.  The  objections 
made  are  that  the  arbitrators  were  not  sworn;  that  the  award  was 
made  solely  and  exclusively  on  the  unverified  copies  of  accounts 
and  letters,  and  newspaper  extracts,  and  that*  the  arbitrators  improp- 
erly refused  to  adjourn  on  the  application  of  the  plaintiffs, 
although  sufficient  cause  was  shown  for  the  adjournment. 
Vol.  IV,  N.  Y.  Rep.  —  68 
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The  second  bbjection  stated  is  denied  as  a  fact,  and  there  is 
son  to  belieye^  from  the  papers  submitted  on  the  appeal,  that  it  ii 
not  entirely  accurate  as  a  statement,  but  in  the  disposition  which 
must  be  made  of  this  case,  it  is  not  material  whether  it  is  correcL 
The  act  of  incorporation  does  not  prescribe  the  manner  in  which 
the  committee  shall  proceed  to  hear  and  determine,  or  declare  that 
the  members  of  the  arbitration  committee  shall,  before  entering 
upon  their  duties,  take  or  subscribe  any  oath. 

The  by-laws  adopted  provide  that  they  shall  take  or  subscribe  an 
oath  faithfully  and  fairly  to  hear  and  examine  the  matter  in  con- 
troversy and  make  a  just  award  therein  according  to  the  best  of 
their  understanding.  It  does  not  appear,  however,  "that  this  oa^ 
was  taken  or  subscribed.  It  does  appear,  nevertheless,  that  the 
investigation  was  conducted  in  the  manner  usually  adopted  by  the 
cpmmittee,  and  that  to  this  mode  no  objection  was  taken,  either 
as  to  the  omission  to  take  the  oath,  or  to  the  character  or  form 
of  the  evidence  or  proofs  received  and  considered. 

It  is  apparent  too,  upon  examination  of  the  appeal,  that  the  real 
and  substantial  objection  of  the  plaintiffs  in  the  estimation  of  their 
counsel,  is  the  refusal  of  the  committee  to  grant  the  adjonmmeni 
which  was  asked  on  the  18th  of  February. 

The  omission  to  observe  the  stricter  forms  of  taking  the  oath, 
and  requiring  the  proofs  to  be  taken,  according  to  legal  formula, 
could  be  and  was  waived  by  the  conduct  of  the  plaintiffs,  in  appear- 
ing before  the  committee,  making  their  statements,  discussing  their 
case,  and  the  whole  controversy,  and  interposing  no  objection  to  the 
proceedings  in  any  respect.  Hotoard  v.  Sexton,  \  Den.  440; 
Browning  v.  Wlieeler,  24  Wend.  258;  Howard  v.  Sexton^  4  N.  Y. 
157.  This  disposes  of  all  the  assumed  irregularities  and  leavea 
unconsidered  only  the  refusal  of  the  committee  to  adjourn.  The 
exercise  of  this  power  rests  on  the  sound  discretion  of  the  committee, 
it  is  true,  but  the  proceedings  of  the  committee  in  that  respect  are 
nevertheless  subject  to  review,  and  may  be  annulled  if  it  appear 
that  the  discretion  has  been  abused. 

The  application  of  the  plaintiffs  to  adjourn,  although  it  had  been 
the  subject  of  consideration  between  the  parties,  was  f ormaUy  made 
to  the  committee  on  the  18th  of  February,  and  it  seems  after  discus- 
sion upon  the  proofs  given.  The  committee  refused  to  grant  the 
adjournment  and,  as  averred,  for  reasons  which  appear  to  be  satis- 
factory.    They  are,  that  the  evidence  which  the  plaintiffs  wished 
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to  add  could  be  obtained  here,  without  sending  to  Genoa,  and  the 
conyiction  of  the  committee  that  the  object  was  delay. 

The  latter  conclusion  was  based  upon  the  fact  that  the  defendants 
offered  to  give  the  plaintiffs  ample  time  to  send  abroad  as  they 
desired,  for  information  and  evidence,  upon  their  giving  security 
to  pay  the  sum  found  to  be  due.  The  plaintiffs  agreed  to  give 
the  security,  but  failed  to  do  so;  why,  does  not  appear,  by  any 
afiGbrmative  statement  made  to  the  committee.  It  is  alleged  in  the 
complaint,  it  is  true,  '"That  being  unable  to  furnish  said  bond,  and 
it  being  made  to  appear  to  said  committee  that  the  said  plaintiffs 
were  responsible  and  owned  considerable  real  estate  in  this  city, 
applied  for  an  adjournment;"  but  this  is  not  an  averment  that 
the  committee  were  advised  of  their  inability  to  furnish  the  bond. 
It  is  a  statement  or  conclusion  drawn,  which  -is  in  conflict  with 
their  ownership  of  considerable  real  estate,  and  in  harmony  with 
defendant's  charge  that  they  were  in  fact  of  doubtful  responsibility. 

The  offer  of  the  defendants  to  give  them  the  time  they  asked  for, 
on  terms;  their  acceptance  of  the  terms  and  refusal  to  perform 
them;  their  subsequent  appearance  before  the  committee  without 
asking  for  an  adjournment,  coupled  with  their  avowed  wiUingness 
to  pay  what  was  justly  due;  their  request  for  an  adjournment  upon 
the  last  day  for  a  period  of  sixty  days,  and  their  doubted  responsi- 
bility, were  enough  to  warrant  the  refusal  to  give  them  the  adjourn- 
ment asked  for.  Assuming  them  to  be  responsible  and  desirous  of 
doing  what  was  right,  it  could  not  have  been  difficult  for  them  to 
obtain  the  security  demanded. 

These  views  are  not  intended  to  reflect  upon  them  unfavorably, 
but  to  be  the  inferences  from  the  facts  disclosed. 

It  is  apparent  for  these  reasons  that  the  discretion  vested  in  the 
arbitrators  was  not  abused,  and  that  the  order  of  the  special  term 
should  be  affirmed. 

Order  affirmed. 


• 
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The  second  dbjection  stated  is  denied  as  a  fact^  and  there  is  rea- 
son to  believe^  from  the  papers  submitted  on  the  appeal,  that  it  is 
not  entirely  accurate  as  a  statement^  but  in  the  disposition  which 
must  be  made  of  this  case^  it  is  not  material  whether  it  is  correct 
The  act  of  incorporation  does  not  prescribe  the  manner  in  which, 
the  committee  shall  proceed  to  hear  and  determine,  or  declare  that 
the  members  of  the  arbitration  committee  shall,  before  entering 
upon  their  duties,  take  or  subscribe  any  oath. 

The  by-laws  adopted  provide  that  they  shall  take  or  subscribe  an 
oath  faithfully  and  fairly  to  hear  and  examine  the  matter  in  con- 
troversy and  make  a  just  award  therein  according  to  the  best  of 
their  understanding.  It  does  not  appear,  however,  i;hat  this  oath 
was  taken  or  subscribed.  It  does  appear,  nevertheless,  that  the 
investigation  was  conducted  in  the  manner  usually  adopted  by  the 
cpmmittee,  and  that  to  this  mode  no  objection  was  taken,  either 
as  to  the  omission  to  take  the  oath,  or  to  the  character  or  form 
of  the  evidence  or  proofs  received  and  considered. 

It  is  apparent  too,  upon  examination  of  the  appeal,  that  the  real 
and  substantial  objection  of  the  plaintiffs  in  the  estimation  of  their 
counsel,  is  the  refusal  of  the  committee  to  grant  the  adjournment 
which  was  asked  on  the  18th  of  February. 

The  omission  to  observe  the  stricter  forms  of  taking  the  oath, 
and  requiring  the  proofs  to  be  taken,  according  to  legal  f ormola, 
could  be  and  was  waived  by  the  conduct  of  the  plaintiffs,  in  appear- 
ing before  the  committee,  niaking  their  statements,  discussing  their 
case,  and  the  whole  controversy,  and  interposing  no  objection  to  the 
proceedings  in  any  respect.  Howard  v.  Sexton,  1  Den.  440; 
Browning  v.  Wheeler,  24  Wend.  258;  Howard  v.  Sexton,  4  N.  Y, 
157.  This  disposes  of  all  the  assumed  irregularities  and  leaves 
unconsidered  only  the  refusal  of  the  committee  to  adjourn.  The 
exercise  of  this  power  rests  on  the  sound  discretion  of  the  committee, 
it  is  true,  but  the  proceedings  of  the  committee  in  that  respect  are 
nevertheless  subject  to  review,  and  may  be  annulled  if  it  appear 
that  the  discretion  has  been  abused. 

The  application  of  the  plaintiffs  to  adjourn,  although  it  had  been 
the  subject  of  consideration  between  the  parties,  was  formally  made 
to  the  committee  on  the  18th  of  February,  and  it  seems  after  discus- 
sion upon  the  proofs  given.  The  committee  refused  to  grant  the 
adjournment  and,  as  averred,  for  reasons  which  appear  to  be  satis- 
factory.    They  are,  that  the  evidence  which  the  plaintiffs  wished 
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to  add  could  be  obtained  here,  withont  sending  to  Genoa,  and  the 
conviction  of  the  committee  that  the  object  was  delay. 

The  latter  conclnsion  was  based  upon  the  fact  that  the  defendants 
offered  to  give  the  plaintiffs  ample  time  to  send  abroad  as  they 
desired,  for  information  and  eyidence,  upon  their  giving  "security 
to  pay  the  sum  found  to  be  due.  The  plaintiffs  agreed  to  give 
the  security,  but  failed  to  do  so;  why,  does  not  appear,  by  any 
affirmative  statement  made  to  the  committee.  It  is  alleged  in  the 
complaint,  it  is  true,  '''That  being  unable  to  furnish  said  bond,  and 
it  being  made  to  appear  to  said  committee  that  the  said  plaintifb 
were  responsible  and  owned  considerable  real  estate  in  this  city, 
applied  for  an  adjournment; ''  but  this  is  not  an  averment  that 
the  committee  were  advised  of  their  inability  to  furnish  the  bond. 
It  is  a  statement  or  conclusion  drawn,  which  ds  in  conflict  with 
their  ownership  of  considerable  real  estate,  and  in  harmony  with 
defendant's  charge  that  they  were  in  fact  of  doubtful  responsibility. 

The  offer  of  the  defendants  to  give  them  the  time  they  asked  for, 
on  terms;  their  acceptance  of  the  terms  and  refusal  to  perform 
them;  their  subsequent  appearance  before  the  committee  without 
asking  for  an  adjournment,  coupled  with  their  avowed  willingness 
to  pay  what  was  justly  due;  their  request  for  an  adjournment  upon 
the  last  day  for  a  period  of  sixty  days,  and  their  doubted  responsi- 
bility, were  enough  to  warrant  the  refusal  to  give  them  the  adjourn- 
ment asked  for.  Assuming  them  to  be  responsible  and  desirous  of 
doing  what  was  right,  it  could  not  have  been  difficult  for  them  to 
obtain  the  security  demanded. 

These  views  are  not  intended  to  reflect  upon  them  unfavorably, 
but  to  be  the  inferences  from  the  facts  disclosed. 

It  is  apparent  for  these  reasons  that  the  discretion  vested  in  the 
arbitrators  was  not  abused,  and  that  the  order  of  the  special  term 
should  be  affirmed. 

Order  affirmed. 
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Campbell  v.  Hooe,  appellant. 

Discovery  —  when  order  for  not  aUowed. 

Defendant,  one  of  s  firm,  against  whom  plaintiff  broaght  .action  for  money 
deposited,  moved  for  a  discovery  of  tlie  accounts  from  time  to  time  famished 
the  depositor,  and  the  letters  written  by  defendants  to  him,  to  enable  defend- 
ant to  answer,  upon  the  ground  that  the  books  and  papers  of  the  firm 
had  been  mislaid,  and  it  would  require  much  trouble  to  find  them.  The  lose 
of  the  books  and  that  there  were  no  copies  of  the  letters  was  not  alleged. 
Hdd,  that  a  motion  for  discovery  would  not  be  granted. 

Appeal  from  an  order  denying  defendant's  motion  for  a  discoy- 
ery  of  accounts  and  letters  to  enable  him  to  answer.  The  action 
was  brought  by  Caroline  M.  CampbeU  as  administratrix  of  Robert 
B.  Campbell^  deceased^  against  William  Hoge  and  James  Bobb  to 
recover  moneys  deposited  by  the  intestate  with  defendants  as  bank- 
ers. The  defendant  Hoge^  who^  by  a  contract  between  him  and 
Sobb  upon  a  dissolution  of  partnership,  had  assumed  the  liabilities 
of  the  firm,  moved  the  court  for  a  discovery  of  the  accounts  from 
time  to  time  furnished  by  the  firm  to  Campbell,  and  all  letters 
relating  to  the  transactions.  The  petition  set  forth,  in  substance, 
^'that  the  plaintiff  has  accounts  rendered  and  letters  written  by 
defendants  to  the  intestate;  that  defendant  hasnot  in  his  possession  or 
under  his  control  any  of  said  accounts  or  letters,  or  any  copies  of 
the  same;  that  the  books  and  papers  of  the  firm  of  William  Hoge 
&  Co.  have  become  scattered  and  mislaid,  and  your  petitioner  does 
not  know  where  to  lay  his  hands  on  them  or  to  find  them;  and  that 
even  if  they  could  be  found,  the  contrary  of  which  he  believes,  it 
would  require  much  time  and  trouble,  and  that  the  production  of 
said  accounts  and  letters  are  necessary  to  enable  him  to  answer  the 
complaint." 

J.  E,  Burrill,  for  appellant. 

Weeks,  Foster  £  De  Forest,  for  respondent. 

Bbadt,  J.  The  papers  and  letters  of  which  discovery  is  sought 
are  accounts  rendered  by  the  defendants  as  a  firm,  and  letters  writ- 
ten by  them  or  the  defendant  Hoge  in  reference  to  the  subject- 
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matter  of  the  accounts.  It  is  not  alleged  that  the  books  from 
which  the  acconnts  were  made  up  are  lost  or  destroyed,  or  that 
there  are  no  copies  of  the  letters  extant.  It  appears  on  the  part  of 
the  petitioner  that  the  firm  was  dissolved  many  years  since,  and 
that  there  may  be  some  tronble  in  getting  its  books  and  papers 
together,  which,  in  consequence  of  the  long  time  that  has  elapsed 
since  the  dissolution  mentioned,  have  become  scattered  and  mis- 
laid— ^the  petitioner  not  knowing  ^'  where  to  lay  his  hands  on  them 
or  to  find  them." 

Assuming  this  to  be  true,  it  does  not  bring  his  application  within 
the  rules  which  govern  such  a  procedure. 

These  rules  are  admirably  stated,  and  the  cases  collated  in  3 
Waifs  Sup.  Gt.  Pr.  521,  et  passim.  It  is  a  fundamental  requi- 
site that  the  remedy  thus  sought  should  be  indispensably  necessary 
and  not  simply  a  precautionary  measure.     Ibid.,  p.  532. 

The  nineteenth  rule  of  this  court  relating  to  the  subject  provides 
that  the  party  applying  shall  show  to  the  satisfaction  of  the  court 
or  judge  the  materiality  and  necessity  of  the  discovery  sought,  and 
is  in  accordance  with  the  practice  as  settled  by  the  adjudged  cases. 
The  necessity  does  not  exist  when  the  party  applying  may  have  in 
his  possession  or  under  his  control  the  means  of  acquiring  all  the 
information  which  he  seeks  to  obtain.  The  petitioner  does  not 
show  that  he  is  not  thus  situated. 

The  accounts  and  letters  emanated  from  him,  and  the  former 
were  predicated  of  books  used  in  transacting  the  business  of  his  firm, 
and  he  succeeded  to  them  individually  on  its  dissolution.  Whether 
he  would  be  able  to  find  them  upon  diligent  search  does  not  ap- 
pear, nor  does  it  appear  that  he  has  made  the*  proper  effort  to  find 
them.  His  application,  therefore,  assuming  the  materiality  of  the 
papers  which  it  may  be  said  perhaps  has  not  been  shown,  is  defi- 
cient in  one  essential  element,  and  it  was  therefore  properly  denied. 
If  we  look  beyond  his  own  statements,  however,  we  find  that  his 
former  book-keeper  saw  the  books  containing  the  accounts  and 
letters  in  his  possession  in  1868,  and  that  fact  destroys  much  of' 
the  force  of  the  allegation,  that  the  firm  was  dissolved  many  years 
since,  and  that  the  books  and  papers  in  consequence  have  become 
scattered. 

Where  accounts  have  been  rendered,  and  a  litigation  involving 
them  springs  up  after  the  lapse  of  many  years,  it  might  be  a  just 
exercise  of  power  to  order  their  discovery  in  the  due  administration 
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of  jastice^  but  niitil  the  account  is  closed  it  is  the  duty  of  the 
debtor  to  preserve  for  ready  use  his  books  and  papers  affecting  it, 
that  his  defense  may  be  made  and  his  obligation  shown  to  have 
been  discharged  in  whole  or  in  part.  The  discoTcry  is  limited, 
however,  by  rules  well  established,  and  it  would  not  be  wise  to 
depart  from  them  except,  if  at  all,  in  a  case  of  peculiar  hardship 
demanding  the  infraction  of  recognized  principles. 

It  has  not  been  deemed  necessary  to  consider  any  other  point 
than  the  one  stated — ^namely,  the  insufficiency  of  the  petitioner's 
papers  for  the  reasons  assigned.  The  order  at  special  term  was  for 
these  reasons  right,  and  should  be  affirmed. 

Order  affirmed. 


Dambmak  t.  Buttebfielo,  appellant 

OoiU — en  examination  under  Code,  §  390  —  Evidence  —  questions  competent  on 
sueh  examination  in  action  to  set  aside  assignment  for  Jraud. 

In  a  motion  to  strike  oat  an  answer  for  refusal  by  a  party  to  answer  questions 
put  upon  an  examination  before  trial,  under  section  390  of  the  Code,  the  costs 
are  in  the  discretion  of  the  court,  and  the  court  does  not  lose  its  power  to  give 
costs  to  the  moving  party  by  reason  of  granting  an  order  more  favorable  to 
the  opposing  party  than  the  one  sought. 

Questions  competent  upon  the  trial  of  an  action  before  the  court  at  special 
term  are  competent  on  such  an  examination. 

While  a  valid  assignment  for  the  benefit  of  creditors  is  not  avoidable  by  the 
subsequent  fraud  or  misconduct  of  the  assignee,  where  the  issue  is  upon 
the  invalidity  of  the  instrument  itself  for  fraud,  it  is  competent  to  show  the 
disposition  of  the  assigned  property  by  the  assignee  as  tending  to  throw 
light  on  such  issue. 

Appeal  from  an  order  at  special  term  directing  defendant  to 
answer  certain  questions  propounded  to  him  on  his  examination  as 
a  witness  before  trial  under  section  390  of  the  Code. 

The  action  was  brought  by  Christian  F.  A.  Dambman  against 
Frederick  Butterfield  and  others,  to  set  aside  as  fraudulent  an 
assignment  for  the  benefit  of  creditors  made  to  the  defendant  But- 
terfield  by  the  firm  of  De  Forest,  Armstrong  &  Co.,  the  members 
of  which  firm  were  also  made  defendants. 

Plaintiff  obtained  an  order  to  examine  Butterfield  before  triaL 
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On  the  refusal  of  Bntterfield  to  answer  certain  questions,  an  order 
was  obtained  that  he  "answer  snch  questions."  Upon  a  further 
examination^  Buttei*field  refused  to  answer  other  questions  of  like 
import,  whereupon  plaintiff  obtained  an  order  to  show  cause  why 
Butterfield's  answer  should  not  be  "stricken  out  for'  refusal  to  tes- 
tify as  directed  by  the  court."  This  motion  on  the  hearing  thereof 
was  not  granted  but  it  was  "ordered  that  the  defendant  Butterfield 
answer  the  questions  propounded  to  him  on  the  examination  and 
that  he  pay  $10  costs  of  this  motion  to  the  plaintiff's  attorney." 
From  this  order  the  appeal  is  taken. 

Certain  questions  were  asked  upon  the  examination  relating  to 
transactions  of  the  assignee  under  the  assignment,  of  a  similar 
nature  to  the  following  : 

"  Q.  What  is  the  sum  total  of  money  you  received  from  bills 
receivable  of  De  Forest,  Armstrong  &  Co.  ?  Q.  What  is  the  sum 
total  you  received  from  a  sale  of  the  goods  assigned  to  you  by  De 
Forest,  Armstrong  &  Co.  ?  "       • 

A.  J.  Vanderpoel  and  A,  Boardman,  for  appellant,  cited  upon 
the  question  of  the  competency  of  the  questions  put  to  the  witness, 
Franklin  v.  Pinkney,  18  Abb.  188,  190 ;  Gibson  v.  Pearsall,  1  E. 
D.  Smith,  90 ;  Greene  v.  Herder,  7  Eobt.  455  ;  Butler  v.  Viele,  44 
Barb.  169 ;  Kerr  on  Fr.  and  Mistake,  365,  and  cases  cited ;  James 
V.  McKemon,  6  Johns.  543,  565.  Subsequent  fraud  of  assignee 
does  not  avoid  an  assignment.  Wilson  v.  Forsyth,  24  Barb.  105 
Hardman  v.  Bowen,  39  N.  Y.  200 ;  Casey  v.  Janes,  37  id.  608 
Cuyler  v.  McCartney,  40  id.  221 ;  Brovming  v.  Hart,  6  Barb.  91 
Cox  V.  Piatt,  32  id.  126;  Matthews  v.  Poultney,  ^3  id.  127;  Pacific 
Muttuzl  Ins.  Co.  V.  Machado,  16  Abb.  456;  American  Bzchange 
Bank  v.  Webb,  15  How.  198. 

W.  Watson,  for  respondent. 

Davis,  P.  J.  The  motion  before  the  court  was  that  the  answer 
of  defendant  be  stricken  out  for  refusal  to  testify  as  directed  by 
the  court,  or  for  such  other  or  further  relief  as  the  court  may  see 
fit  to  grant  The  costs  of  this  motion,  like  all  others,  were  in  the 
discretion  of  the  court,  and  although  the  court  saw  fit  to  make  an 
order  more  favorable  to  the  defendant  than  the  one  sought  for  it 
did  not  thereby  lose  its  power  to  impose  on  him  the  costs  of  the 
motion. 
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The  questions  propounded  on  the  second  examination  were  at 
*  least  in  one  respect  identical  with  those  ruled  upon  by  Mr.  Justice 
DoNOHUE^  and  were  all  substantially  in  the  line  of  propriety^  as 
marked  out  by  his  opinion.  They  would  have  been  proper  on  a 
trial  of  the  action  at  special  term  before  the  courts  sitting  in  equity, 
and  were  therefore  competent  on  the  examination  under  the  190th 
section  of  the  Code.  It  may  be  true  that  a  valid  assignment  is  not 
,  avoidable  by  the  subsequent  frauds  or  misconduct  of  the  assignee; 
but  where  the  issue  is  upon  the  validity  of  the  instrument  itseU, 
for  frauds  it  is  competent  to  show  the  disposition  of  the  assigned 
property  by  the  assignee^  as  tending  to  throw  light  upon  the  alleged 
invalidity  of  the  assignment.  Especially  is  this  so  when  the  fraud 
alleged  is  that  the  preferences^  to  the  assignee^  are  of  fictitious  debts, 
or  of  debts  that  had  already  been  wholly  or  in  part  paid. 

We  think  the  questions  were  cdmpetent  and  that  the  order  of  the 
court  below  was  proper,  and  should  be  affirmed,  with  costs. 

Bbady,  J.,  dissenting.  The  object  of  this  action  is  to  destroy 
the  assignment  made  to  the  defendand  Butterfield  by  DeForest, 
Armstrong  &  Co.,  and  his  examination  should  be  confined  to  the 
issues  created  by  the  pleadings.  The  only  question  allowable  of 
those  objected  to,  in  my  understanding  of  these  issues,  is  as  follows: 
^^What  is  the  entire  amount  you  had  realized  from  the  notes  assigned 
you  as  collateral  security  for  money  borrowed  at  the  time  of  the  assign- 
ment ?  "  It  is  alleged  that  the  assignors  were  not  indebted  to  defend- 
ant Butterfield,  and  it  is  admitted  by  the  latter  that  he  received  col- 
laterals for  the  loans  made  by  him,  which  formed  the  indebtedness 
of  the  assignors.  If  he  had  received  any  sums  from  them  at  the  time 
of  the  assignment  they  should  have  been  deducted  from  the  amount 
of  his  claim,  and  the  omission  to  do  it,  if  such  omission  were  made, 
would  be  a  circumstance  to  be  considered  in  reference  to  the  good 
faith  of  the  instrument.  This  question  seems  to  be  answered  sub- 
stantially, however,  by  his  statement.  "  I  did  not  collect  any  thing 
from  bills  receivable  I  took  from  DeForest,  Armstrong  &  Co.  until 
after  their  assigniment."  And  having  received  nothing  until  the  time 
named,  the  fund  to  which  they  belonged  was  of  the  assigned  estate 
and  subject  to  an  investigation  in  a  proceeding  against  him  to 
account.  The  other  questions  are  properly  connected  with  such  a 
proceeding  and  have  no  legitimate  bearing  upon  the  issue,  which 
must  necessarily  refer  to  the  existing  relations  and  objects  in  view  at 
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the  time  of  and  prior  to  the  execution  of  the  assignment.  There  can 
be  no  doubt  that  if  the  assignment  was  valid  in  its  creation,  no  sub- 
sequent acts  could  invalidate  it,  although  they  might  furnish  a  rea- 
son for  the  removal  of  the  assignee.  The  order  made  by  Mr.  Justice 
DoNOHUE  is  not  appealed  from,  and  it  is  conclusive  upon  the 
defendant  Butterfield  so  far  as  it  applies;  but  the  appeal  from  the 
order  of  Mr.  Justice  Lawbbnce,  which  we  are  considering,  is 
•'  that  the  defendant  Butterfield  answer  the  questions  propounded  to 
him,"  and  is  in  its  nature  an  original  order  on  the  subject  embraced 
within  it,  and,  therefore,  presents  for  review  the  propriety  of  the 
questions  asked.  I  think  that  the  order  appealed  from  should  be 
reversed. 

Order  affirmed. 


QowDY,  appellant,  v.  Poullain. 

Amendment — order  denying  Uave  to  amend  appealable  —  when  mil  not  be  al- 
lowed to  complaint. 

An  order  ^enjing  a  motion  to  amend  a  complaint  held  appealable. 

In  an  action  commenced  in  1871  upon  a  transaction  occarring  in  1865,  the  com- 
plaint alleged  that  defendant,  as  a  commission  merchant  and  agent  of  plain- 
tiff, had  sold  certain  merchandise,  the  property  of  plaintiff,  for  which  he 
refased  to  account.  In  1874,  after  the  cause  had  been  reached  for  trial, 
plaintiff  moved  to  amend  the  complaint  hj  setting  up  that  defendant,  while 
in  possession  of  the  merchandise  as  warehouseman,  sold  the  same  without 
plaintiff's  consent  and  retained  the  proceeds.  HM^  that  an  allowance  of 
such  amendment  would  not  be  in  furtherance  of  justice. 

Appeal  from  an  order  at  the  special  term  denying  a  motion  to 
amend  the  complaint.  The  action  was  brought  in  1871  by  Hill 
Gowdy  against  Antoine  PouUain  to  recover  the  value  of  certain 
tobacco,  the  property  of  plaintiff,  alleged  to  have  been  sold  by 
defendant. 

The  original  complaint  alleged  that  the  defendant,  as  commission 
merchant  and  agent  of  tJie  plaintiff,  had  in  his  possession,  on  or 
about  the  20th  day  of  January,  1865,  at  his  warehouse  in  the  city, 
of  Augusta,  Georgia,  441  packages  of  tobacco,  weighing  18,964 
pounds,  of  the  value  of  II  per  pound,  the  property  of  the  plain- 
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tiff.  That'  on  or  about  the  20th  of  April,  1865,  the  defendant,  as 
such  commission  merchant  and  agent  of  plaintiff,  sold  those  tobac- 
cos for  about  the  value  thereof,  and  received  the  proceeds  thereof y 
amounting  to  about  $18,964,  and  thereby  became  liable  to  account 
for  and  pay  over  the  same  to  plaintiff,  Ubb  defeiidanfs  reasonable 
and  proper  charges  in  and  about  receiving,  storing,  keeping  and 
setting  said  tobacco ,  amounting  to  about  the  sum  of  $3,000. 

The  answer  set  up  payment  and  settlement  in  full.  The  case 
was  noticed  for  trial  at  the  January  term,  1872,  and  was  on  the 
29th  of  January,  1874,  reached  in  its  order  on  the  calendar  and  was 
set  down  for  trial  on  the  17th  of  February  following  and  subse- 
quently set  down  for  the  24th  of  March.  Before  that  day  plaintiff 
served  motion  papers  for  a  motion  to  amend  the  complaint  by 
setting  up  that  the  defendant  as  a  warehouseman  had  in  his 
possession,  on  or  about  the  10th  day  of  December,  1864,  on  storage, 
21,175  pounds  of  tobacco,  the  property  of  the  plaintiff,  which 
tobacco  the  defendant  sold,  without  the  consent,  authority  or  knowl- 
edge of  the  plaintiff  ,  in  separate  lots,  and  on  divers  days  between  the 
10th  day  of  December,  1864,  and  the  2d  day  of  March,  1865,  and 
by  such  wrongful  act  became  indebted  to  plaintiff  for  the  value  of 
the  tobacco. 

This  motion  being  denied,  plaintiff  appealed. 

Edward  Fitch,  for  appellant. 
John  E,  Ward,  for  respondent. 

Lawbence,  J.  It  is  insisted  by  the  respondent's  counsel  that, 
as  the  order  asked  for  was  one  which  rested  in  the  discretion  of  the 
justice  who  heard  the  motion  at  the  special  term,  it  is  not  the  sub- 
ject of  review  by  the  general  term.  We  are  of  opinion  that  under 
the  recent  decisions  of  the  court  of  appeals,  in  Chray  v.  Fisk,  53 
N.  Y.  630,  and  in  Livermore  v.  Bainbridge,  47  How.  354,  the  order 
can  be  properly  reversed  by  the  general  term.. 

An  examination  of  the  motion  papers  and  of  the  affidavits  read 
in  opposition  has,  however,  failed  to  convince  us  that  the  justice 
at  special  term  erred  in  the  conclusion  reached  by  him;  The  trans* 
action  out  of  which  the  alleged  cause  of  action  arose,  took  place  in 
1865.  When  the  action  was  commenced  the  plaintiff  must  have 
known  whether  the  defendant  sold  the  tobacco  referred  to  in  the 
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complaint  by  his,  the  plaintiff's,  authority,  and  as  his  agent,  or 
whether  he  wrongfully  sold  it  and  converted  the  proceeds  to  his 
own  use.  To  allow  the  plaintiff  now,  after  the  cause  has  been 
reached  and  has  been  on  the  day  calendar  many  days,  to  entirely 
change  his  cause  of  action  by  amending  his  complaint  would  not,  in 
oor  opinion,  be  in  furtherance  of  justice.  Code,  §  173.  On  the 
ground  of  laches  alone,  if  none  other  existed,  we  think  the  motion 
was  properly  denied. 

TDfe  order  appealed  from  should  be  affirmed,  with  costs. 

Order  affirmed. 


Wheeleb  y.  Bradt,  appellant. 

Arreti  in  eMl  action — leave  to  renew  motion  to  wieate  does  not  extend  time — 

fraudtUent  interU — facts  indicating. 

An  order  denjing  a  motion  to  vacate  an  order  of  arrest,  and  giving  defendant 
leave  to  renew  the  motion,  bat  not  in  terms  extending  the  time  to  do  so ; 
Keld^  not  to  extend  the  time  for  xuaking  such  motion  beyond  that  prescribed 
in  the  Code,  §  188. 

A  person  actaally  insolvent  and  having  reason  to  expect  that  claims  against 
him  would  soon  be  in  judgment,  conveyed  all  the  property  he  had  to  hia 
daughter  abd  his  attorney ;  held,  that  these  facts  justified  the  conclusion 
that  the  conveyance  was  with  the  intent  to  defraud  creditors. 

Appeal  from  two  orders,  at  the  special  term,  denying  motions 
to  yacate  an  order  of  arrest.  The  action  was  brought  by  William 
B.  Wheeler  against  Walter  Brady  on  a  promissory  note  for  $2,000. 

An  inquest  was  taken  on  the  12th  day  of  June,  ]  874.  On  the 
19th  day  of  June,  1874,  the  plaintiff  procured  an  order  of  arrest 
on  the  ground  that  the  defendant  had  disposed  of  his  property  with 
intent  to  defraud  his  creditors.  The  defendant  was  arrested,  and 
on  the  24th  of  June  judgment  was  entered  in  fayor  of  the  plaintiff 
for  12,347.01.  On  the  3d  of  July  following,  the  defendant  moved 
to  discharge  the  order  of  arrest.  This  motion  was  heard  on  the 
8th,  and  the  decision  of  Mr.  Justice  Lawbence  rendered  on  the 
9th  day  of  July,  denying  the  motion,  with  leave  to  the  defendant 
to  renew.  The  order  entered  thereupon  was  served  on  the  10th 
of  July,  and  on  the  8th  of  August  the  defendant  appealed. 
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Under  the  leave  granted,  the  defendant,  on  the  30th  of  Jiily^ 
renewed  his  motion  on  further  papers  ;  this  motion  was  heard  on 
the  3d  of  August  and  denied,  re-argued  and  again  denied  on  the 
17th  of  August,  and  from  this  last  order  the  defendant  appealed. 

The  affidavit  of  the  plaintiff,  on  which  the  order  of  arrest  was 
granted,  se't  up  that  the  defendant,  at  the  time  of  making  this 
note,  and  for  several  months  after,  was  the  owner  of  five  parcels  of 
real  estate,  viz.,  a  Fifth  avenue  parcel,  a  Third  avenue  parcel^  a 
106th  street  parcel,  a  112th  street  parcel,  and  a  113th  street  paroeL 
That  in  January,  1874,  he  conveyed  the  113th  street  lot  to  hu 
daughter,  in  satisfaction  of  a  pretended  indebtedness,  and  that  at 
the  same  time  he  conveyed  the  Fifth  and  Third  avenue  parcels  to 
Geo.  H.  Brewster,  as  he  claimed  in  payment  of  counsel  fees  due, 
and  that  all  the  rest  of  the  defendant's  real  estate  had  been  con- 
veyed away.  That  at  the  time  of  these  conveyances  defendant  was 
largely  indebted  to  others  than  the  plaintiff;  and  that  ''the  depo- 
nent believes  defendant  has  disposed  of  his  property  with  intent  to 
defraud  his  creditors/' 

The  defendant  explained  the  transfer  of  these  pieces  of  properij, 
and  explicitly  denied  any  intent  to  defraud  his  creditors. 

J,  Langdon  Ward,  for  appellant. 

Ely  S  Smith,  for  respondent 

Daniels,  J.  The  order  to  show  cause  under  which  the  last 
motion  was  made  to  discharge  the  defendant  from  arrest,  was  neither 
made  nor  served  until  long  after  the  expiration  of  twenty  days  from 
the  time  when  the  judgment  in  the  action  was  entered.  It  conse- 
quently was  not  made  within  the  time  prescribed  by  the  Code  of 
Procedure,  §  183. 

The  appellant  claimed  that  the  order  allowing  the  motion  to  be 
renewed,  extended  the  time  within  which,  by  the  provision  referred 
to,  it  was  required  to  be  made.  But  as  the  order  ^as  made  before 
that  time  had  expired,  and  contained  nothing  whatever  indicating 
it  to  be  the  purpose  of  the  court  to  extend  that  time,  this  position 
cannot  be  sustained.  The  second  motion  was  very  properly 
denied  on  that  ground  even  if  the  additional  affidavits,  if  they  had 
been  presented  in  time,  made  out  a  case  requiring  the  discharge  of 
the  order  of  arrest. 
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The  papers  before  the  court  on  the  first  motion  showed  that  the 
defendant  was  aetnally  insolyent,  and  when  he  had  reason  to  expect 
that  some  of  his  creditors'  demands  would  soon  be  in  judgment 
against  him^  he  conyeyed  away  the  only  property  which  he  had  at 
that  time  that  bould  even  be  supposed  to  be  worth  something  oyer 
the  incumbrances  upon  it  to  his  daughter  and  his  attorney. 

The  time  and  manner  of  the  conyeyances  and  the  persons  to  whom 
they  were  made^  together  with  the  defendant's  insolyency,  were  suf- 
ficient to  justify  the  conclusion  deduced  by  the  special  term  that 
the  intent  prompting  them,  on  the  part  of  the  grantor,  was  to  place 
what  little  property  he  had  out  of  the  reach  of  any  judgments 
which  might  be  recovered  against  him.  That  intent,  when  it  clearly 
exists^  is  not  ordinarily  avowed  by  the  debtor  ;  on  the  contrary,  his 
endeavor  is  to  obscure  and  conceal  the  evidences  of  its  existence,  and 
when  it  is  discovered  the  most  that  can  be  expected  is,  that  it  may 
fairly  and  reasonably  be  inferred  from  the  circumstances  attending 
the  disposition  of  the  debtor's  property.  The  conclusion  that  it  did 
exist  was  sufficiently  warranted  by  the  affidavits  presented  in  this 
case. 

The  orders  should  be  affirmed,  with  $10  costs  in  each  appeal, 

besides  disbursements. 

Orders  affirmed. 


^XGELSIOB  Savings  Bakk  v.  Campbell,  appellant 

Anmo&r — lohenfriwfious. 

The  complaint  in  an  action  to  foreclose  a  mortgage  for  the  non-payment  of  in- 
terest, aUeged  that  defendants  failed  to  comply  with  the  condition  of  the 
mortgage  by  omitting  to  pay  the  interest.  The  answer  denied  that  defend- 
ants "  were  in  default "  in  the  payment  of  the  interest.  Held,  that  the  answer 
stated  a  oondnsion  of  law  and  was  friyolons. 

Appeal  from  an  order  striking  out  the  answer  as  frivolous  and 
ordering  judgment  for  plaintiff.  The  action  was  brought  against . 
Samuel  Campbell  and  others,  to  foreclose  a  mortgage  for  $8,000, 
and  interest,  payable  semi-annually,  executed  by  the  defendants, 
Samuel  Campbell  and  Howard  Campbell,  on  the  failure  of  the 
defendants  to  pay  the  interest  when  due,  the  plailitiff  electing  under 
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a  clause  in  the  mortgage  allowing  him  so  to  do  to  deem  the  whole 
principal  sum  immediately  due  and  payable.  The  interest^  $280  in 
amount^  was  due  on  the  27th  day  of  September,  1873.  The  thirty 
days  limitation  expired  October  27,  1873. 

The  complaint  set  forth  the  condition  of  the  bond  and  mortgage 
and  alleged  "  that  the  defendants  have  failed  to  comply  with  the 
condition  of  the  said  bond  and  mortgage  byoniitting  to  pay  the 
sum  of  $280,  which  became  due  and  payable  on  the  27th  day  of 
September,  in  the  year  1873." 

The  answer  was  as  follows:  "The  defendants,  Samuel  Campbell 
and  Howard  Campbell,  for  their  separate  answer  to  the  complaint, 
deny  that  they  were  in  default  in  the  payment  of  the  sum  of  $280, 
which  became  due  and  payable  on  the  27th  day  of  September, 
1873." 

Thd  plaintiff,  after  issue  joined,  moyed  for  judgment  on  the 
answer  as  frivolous.  The  motion  for  judgment  was  granted,  an 
order  granting  judgment  duly  entered,  and  judgment  of  foreclosure 
and  sale  subsequently  perfected  and  the  defendants  above  named 
appealed. 

Another  action  was  brought  by  the  plaintiff  against  defendants 
upon  a  mortgage  of  $2,000.  The  pleadings,  decision,  order  and 
judgment  were  the  same,  from  which  also  the  same  defendants 
appealed. 

William  S.  Palmer,  for  appellants. 
F.  F.  Van  Derveer,  for  respondent. 

Lawrence,  J.  I  think  that  the  answers  in  these  cases  were  prop- 
erly held  to  be  frivolous  by  the  court  at  special  term.  The  answers 
do  not  allege  that  the  interest  was  paid  by  the  defendants,  nor  do  they 
deny  that  the  defendants  have  failed  to  comply  with  the  conditions 
of  the  bonds  by  omitting  to  pay  the  interest.  The  denial  is  that 
the  defendants  were  in  default  in  the  payment  of  the  sum  of  $280, 
etc.,  which  became  due  and  payable  on  the  27th  day  of  September, 
1873.  It  is  nowhere  averred  that  the  interest  has  been  paid,  nor 
.  is  any  fact  pleaded  which  tends  in  any  way  to  show  that  the  amount 
claimed  is  not  due  to  the  plaintiff,  nor  is  it  denied  that  the  plaintiff 
is  entitled  to  the  amount  claimed  to  be  due.  In  fact  no  material 
fact  is  put  in  issue  by  the  answers.  They  simply  deny  that  the 
defendants  were  in' default,  which  is  a  conclusion  of  law. 
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The  case  of  Youngs  v.  Keni,  46  N.  T.  672,  cited  by  the  ap- 
pellant's counsel,  does  not,  as  I  understand  it,  aid  the  appellants. 
In  that  case  the  answer  was  held  to  deny  that  the  quantity  of  sugar 
deliyered  was  the  same  as  stated  in  the  complaint.  This  was  a 
material  allegation,  which  the  plaintiffs  were  bound  to  proTe,  and 
it  is  quite  evident  from  the  opinion  delivered  by  the  court  that  the 
denial  in  question  alone  prevented  the  affirmance  of  the  order  for 
judgments  which  had  been  granted  by  the  court  below. 

The  orders  of  the  special  term  are  therefore  affirmed,  with  $10 
costs  in  each  case. 

Orders  affirmed. 


Spratt,  appellant,  v.  HuNTrNrGTOK. 

Practice  — party  in  tumtempt  may  move  to  vacate  irregular  order — Affidamt  to 
he  used  on  motion — pc^y  cannot  be  compelled  to  make. 

Plaintiff  was  ordered  to  appear  before  a  referee  and  make  an  affidavit  to  be 
used  on  a  motion  hj  defendant.  This  he  neglected  to  do,  and  another  order 
was  made  directing  him  to  appear  and  do  so,  and  providing  for  bis  punish- 
ment if  he  disobeyed.  Plaintiff  then  moved  to  vacate  the  first  order,  and, 
npon  the  denial  of  the  motion,  appealed,  and  also  appealed  from  the  pecond 
order.  Hetd^  (1)  that,  if  the  order  was  irregular,  the  contempt  of  plaintiff 
in  disobeying  it  did  not  preclude  him  from  moving  to  vacate  it ;  (2)  that 
plaintiff  was  the  proper  person  to  make  the  motion,  and  (3)  that  the  exist- 
ence of  the  second  order  did  not  prevent  a  motion  to  vacate  the  first. 

Held^  also,  (1)  that,  by  section  389  of  the  Code,  a  party  can  be  examined  only  in 
the  manner  prescribed  by  chapter  6  of  the  Code;  (2)  \hat  section  401,  sub- 
division 7,  is  not  repugnant  to  the  prohibition  in  s^tion  389,  and  its  passage 
did  not  repeal  that  section ;  (3)  that  a  party  to  an  action  cannot  be  compelled, 
under  section  401,  subdivision  7,  to  make  an  affidavit  to  be  used  in  a  motion 
therein,  and  (4)  that  the  first  order  should  be  vacated  and  the  second  reversed. 
Cockey  v.  Hurd,  4  Jones  &  8p.  42 ;  S.  C,  12  Abb.  N.  S.  808,  overruled. 

Appeals  from  two  orders,  one  adjudging  plaintijff  in  contempt, 
the  other  denying  a  motion  to  set  aside  an  order  for  the  plaintiff  to 
appear  before  a  referee  and  make  a  deposition  to  be  used  on  a  motion 
by  defendant 

The  action  was  brought  by  James  E.  Spratt  against  Oeorge  0. 
Huntington  to  recover  for  alleged  damage  to  real  estate.  Plaintiff 
procured  the  arrest  of  defendant  in  such  action,  and  defendant. 
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for  the  pnrpose  of  moying  to  set  the  order  of  arrest  aside,  desired 
to  obtain  plaintiff's  affidavit  to  certain  facts.  In  order  to  procore 
this,  he  obtained  an  order  for  plaintiff  to  appear  before  a  referee 
and  make  a  deposition  concerning  such  facts.  Plaintiff  appeared 
before  the  referee,  bnt  ref ased  to  make  the  deposition. 

Upon  an  order  to  show  cause,  an  order  was  made  adjudging 
plaintiff  guilty  of  contempt,  and  directing  him  to  appear  before 
the  referee  and  make  the  required  deposition.  Plaintiff  then  moved 
to  vacate  the  first  order  upon  the  ground  of  irregularity,  which  mo- 
tion was  denied. 

H.  Brewster,  for  appellant 

J.  H.  Whitelegge,  for  respondent 

Daniels,  J.  An  ordef  was  procured  by  the  defendant,  without 
notice,  requiring  the  plaintiff  to  appear  before  a  referee  and  make 
an  affidavit,  to  be  used  by  the  defendant  upon  a  motion  to  be  made 
by  him  in  this  action.  He  did  not  make  the  affidavit,  and  a  far- 
ther order  was  made,  on  notice  to  him  to  appear  and  do  so,  and 
providing  for  his  punishment  in  case  of  further  disobedience  on  his 
part.  The  plaintiff  then  moved  to  vacate  the  first  order  as  irregu- 
lar, and  that  motion  was  denied.  From  these  two  orders  the 
plaintiff  appealed  to  the  general  term. 

The  fact  that  the  plaintiff  was  nominally  as  well  as  actually  in 
contempt  for  disobeying  the  order  requiring  him  to  appear  before 
the  referee  and  make  his  affidavit  did  not  prevent  him  from  moving 
to  vacate  that  order  if  in  fact  it  was  irregular ;  for  if  that  was  its 
character  he  was  entiijed  as  a  matter  of  strict  right  to  have  it  set 
aside.  A  party  in  contempt  is  not  precluded  from  making  such  an 
application,  but  merely  from  applying  for  a  favor  resting,  to  some 
extent  at  least,  in  the  discretion  of  the  court.  BrinkUy  v.  BrinkUy, 
47  N.  Y.  40.  And  as  the  order  requiring  th$  plaintiff  to  appear 
before  the  referee  and  make  his  affidavit  was  made  ftr/Mir^,  the  only 
mode  in  which  he  could  be  relieved  from  it  was  by  a  motion  made 
to  vacate  or  set  it  aside. 

He  was  directly  affected  by  the  order,  and  if  it  was  irregularly 
made  he  had  the  right  to  have  it  set  aside.  The  motion  was  prop- 
erly made  by  him,  and  could  have  been  made  by  no  other  person. 
Ramsey  v.  Oould,  57  Barb.  400,  410.    And  as  already  shown,  the 
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order  directing  him  to  appear,  made  in  the  motion  for  his  punish- 
ment, did  not  prevent  him  from  making  the  application  he  did  to 
Tacate  the  first  order. 

One  of  the  appeals  is  from  the  order  giving  such  direction,  and 
that  order  is  consequently  under  the  entire  control  of  this  court. 
And  for  the  purpose  of  determining  the  disposition  which  should 
be  made  of  it,  the  question  must  first  be  considered  whether  the 
motion  to  vacate  the  order  requiring  the  affidavit  from  the  plaintiff 
was  properly  denied,  and  the  solution  of  that  question  depends 
upon  the  existence  of  the  power  of  the  court  to  require  one  party 
to  make  an  affidavit  at  the  instance  of  the  other  party  to  be  used 
on  the  hearing  of  a  motion. 

In  the  case  of  Cockey  v.  Surd,  4  Jones  &  Sp.  42;  S.  C,  12 
Abb.  N.  S.  308,  it  was  held  that  the  court  did  possess  that 
authority.  This  case  was  decided  upon  very  full  considera- 
tion ;  and  being  decided  by  the  general*  term  of  a  co-ordinate 
tribunal  in  this  city,  should  be  followed,  for  the  purpose  of  secur- 
ing uniformity  in  the  practice  of  the  courts,  unless  it  clearly  ap- 
pears to  be  erroneous.  To  a  considerable  extent  its  effect  is 
impaired  by  the  circumstance  that  two  of  the  learned  judges  of 
that  court  have  reached  a  different  conclusion,  in  carefully  consid- 
ered opinions,  one  of  which  was  delivered  since  Cockey  v.  ffurd 
was  decided.  See  Cockey  v.  Hurd,  12  Abb.  N".  S.  308;  Knoeppel  v. 
Kings  County  Ins,  Co.,  4^  How.  412.  The  decision  receives 
some  support  from  the  case  of  Fisk  v.  Chicago  <&  Rock  Island  R,  R. 
Co,,  3  Abb.  N.  S.  430;  but  it  is  exceedingly  slight  because  the  point, 
though  decided,  was  not  to  any  extent  made  the  subject  of  exami- 
nation. 

Before  the  enactment  of  subdivision  7  of  section  401  of  the 
Code,  the  affidavit  of  a  party  could  not  be  compulsorily  procured 
by  his  adversary  for  the  purpose  of  enabling  the  latter  to  use  it 
upon  a  motion.  Palmer  v.  Adams,  22  How.  375;  and  the  general 
term  of  the  superior  court  of  New  York  in  deciding  Cockey  v.  Hurd, 
supra,  derive  the  authority  exclusively  from  that  subdivision,  and  it 
is  substantially  placed  upon  the  ground  that  it  modified  or  repealed 
the  precedent  prohibition  contained  in  section  389  of  the  Code. 
A  mere  modification  it  could  not  be  very  well,  for  that  section 
declares  that  a  party  shall  not  be  examined  on  behalf  of  the  adverse 
party  except  in  the  manner  prescribed  by  chapter  6  of  tlie  Code, 
and  that  merely  provides  for  his  examination  as  a  witness  in  the 
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action.  If  subdiyision  7  of  section  401  has  had  any  effect  on 
this  prohibition  it  has  repealed  it  altogether.  Nothing  less  than 
that  could  possibly  be  done  and  at  the  same  time  provide  for  a 
different  mode  of  examining  a  party.  If  under  subdiyision  7 
of  section  401  a  party  can  be  so  far  examined  before  a  referee  as  to 
be  required  to  make  an  affidavit  at  the  instance  and  for  the  benefit 
of  the  adverse  party  then  a  different  mode  has  been  provided  for 
the  examination  of  a  party  than  that  prescribed  by  chapter  6  of 
the  Oode,  and  the  prohibition  that  it  should  not  be  done  has  certainly 
been  repealed.  But  if  it  has  not  been  repealed,  then  subdivision 
7  of  section  401  should  be  so  construed  as  not  to  include  parties 
to  the  action. 

The  prohibition  restricting  the  examination  of  one  party  at  the 
instance  of  another  to  the  mode  prescribed  by  chapter  6  of  the 
Code  has  not  been  expressly  changed  or  modified  since  1848,  when 
it  was  enacted,  and  that  certainly  is  very  cogent  evidence  that  the 
legislature  has  at  no  time  designed  to  effect  any  change  in  the 
restriction  imposed  by  it.  By  the  enactment  of  subdivision  7  of 
section  401  no  indication  was  given  of  the  existence  of  any  legis- 
lative purpose  to  change  it.  All  that  was  then  done  upon  this 
subject  was  to  declare  that  section  401  should  be  amended  by 
adding  to  it  what  is  now  subdivision  7.  Laws  of  1862, 
chap.  460,  §  32.  It  simply  provided  for  making  an  amendment  by 
way  of  an  addition  to  one  section  without  indicating  the  existence 
of  any  purpose  for  changing  any  other  section  by  doing  that,  and 
that  it  did  not;  change  the  prohibition  contained  in  the  preceding 
section  389  is  well  settled  by  the  principle  of  construction  restrain- 
ing statutory  repeals  by  implication. 

The  addition  made  by  the  amendment  to  section  401  was  in  no 
just  sense  repugnant  to  the  prohibition  contained  in  section  389. 
Both  can  very  well  stand  together,  and  where  that  can  be  done  no 
repeal  by  implication  is  effected  by  a  later  enactment.  By  sub- 
division 7  of  section  401  the  affidavit  of  any  person  may  be 
secured  in  favor  of  any  party  requiring  it  to  make  or  oppose  a 
motion,  and  at  the  same  time  parties  can  only  be  examined  in  the 
manner  prescribed  by  chapter  6  of  the  Code.  No  difficulty  stands 
in  the  way  of  maintaining  both  provisions  at  the  same  time.  And 
when  that  can  be  done  the  later  statute  does  not  repeal  or  super- 
sede the  earlier  one  relating  to  the  same  general  subject-matter. 
The  rule  on  this  subject  is  that  the  earliest  statute  '^remains  in 
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force  unless  the  two  are  manifestly  inconsistent  with  and  repug- 
nant to  each  other,  or  unless  in  the  latest  act  some  express  notice 
is  taken  of  the  former,  plainly  indicating  an  intention  to  abrogate 
it."  As  laws  are  presumed  to  be  passed  with  deliberation  and  with 
full  knowledge  of  all  existing  ones  on  the  same  subject,  it  is  but 
reasonable  to  conclude  that  the  legislature  in  passing  a  statute  did 
not  intend  to  interfere  with  or  abrogate  any  former  law  relating  to 
the  same  matter,  unless  the  repugnancy  between  the  two  is  irrecon- 
cilable. Hence  a  repeal  by  implication  is  not  favored  ;  on  the  con- 
trary, courts  are  bound  to  uphold  the  prior  law  if  the  two  acts  may 
well  subsist  together.  Bowen  v.  Lease,  5  Hill,  221,  225,  226  ; 
McCartee  v.  Orphan  Asylum,  9  Cow.  438  ;  Hayes  v.  Symonds,  9 
Barb.  260 ;  Van  Rensselaer  y.  Snyder,  id.  303. 

This  rule  is  more  particularly  applicable  to  an  amendment  of  a 
system,  a  scheme  of  laws  relating  to  one  general  subject  like  that 
of  the  Code  of  Procedure.  Powers  v.  Sliepard,  48  N.  Y.  640. 
And  under  its  application  it  is  quite  plain  that  the  enactment  of 
subdivision  7  as  a  mere  amendment  of  section  401,  which  is.  all 
that  was  done,  did  not  repeal  or  modify  the  restriction  imposed  by 
the  preceding  section  389  of  the  Code. 

It  was  so  held  in  a  carefully  considered  opinion  in  the  case  of 
Hodgkin  v.  Atlantic  d  Pacific  Railroad  Co,,  6  Abb.  N.  S.  73,  and 
for  the  reasons  already  stated  that  authority  should  be  followed  in- 
stead of  the  decisions  finally  made  in  Cockey  v.  Hurd,  supra. 

The  plaintiff  was  not  bound  to  make  an  affidavit  for  the  defend- 
ant because  he  was  a  party  to  the  action  in  which  it  was  required. 
And  his  motion  to  vacate  the  order  requiring  him  to  appear  before 
a  referee  to  make  it,  should  have  been  granted. 

The  order  directing  him  to  appear,  which  was  made  upon  the 
hearing  of  both  parties  and  provided  for  proceedings  by  way  of 
punishing  the  plaintiff  for  contempt  if  he  failed  to  do  so,  is  neces- 
sarily dependent  on  the  order  denying  the  plaintiff's  motion  to 
vacate  the  first  order.  If  the  latter  is  vacated,  the  foundation  is 
entirely  removed  on  which  the  second  order  stands.  It  follows, 
therefore,  that  the  reversal  of  the  order  denying  the  plaintiff's 
motion  requires  the  entire  proceeding  to  be  annulled.  That  should 
be  revcraed  for  the  reasons  already  given.  And  as  a  consequence 
of  that  the  order  made  for  taking  the  plaintiff's  affidavit  must  be 
vacated.  And  the  other  order  made  at  the  defendant's  instance, 
and  appealed  from  by  the  plaintiff  specially  directing  the  plaintiff 
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to  make  the  affidavit,  or  in  default  thereof  that  he  should  be  attached 
and  brought  before  the  court  to  be  dealt  with  for  his  misconduct, 
should  also  be  reversed.  But  from  the  confused  condition  into 
which  the  practice  on  this  subject  had  fallen,  the  orders  should  bo 
reversed  and  the  first  order  vacated  without  costs  to  either  party. 

Ordered  accordingly. 


FErLMAinr  V.  BsiTKlirEB. 
AUaeihment — lien  of — foreign  bankruptep  procesdinge. 

Plaintiff  and  defendant  were  both  residents  of  England.  Plaintiff  oommenoed 
an  action  in  this  State  and  attached  property  of  defendant  here.  Defendant 
obtained  a  return  of  the  property  by  giving  the  proper  undertaking,  and 
afterward  as  a  defense  set  up  a  composition  deed  in  favor  of  his  crediton 
executed  under  the  English  bankrupt  law  a  month  after  the  attachment  waa 
levied.  The  deed  contained  a  provision  that  nothing  therein  contained 
should  discharge  or  prejudice  any  mortgage,  lien  or  other  security  held  bj 
any  of  the  creditors. 

Seld,  that  by  the  attachment  proceedings  plaintiff  obtained  a  lien  upon  the 
property  as  a  security  for  the  judgment  he  might  obtain,  which  waa  not 
affected  by  the  deed;  that  the  undertaking  was  a  substitute  for  such.lien, 
but  that  to  render  such  lien  effective,  a  judgment  must  be  obtained,  and  the 
bankruptcy  proceedings  and  deed  were  not  a  defense  to  the  action. 

Motion  for  a  new  trial  upon  exceptions  ordered  to  be  heard  at 
the  general  term  in  the  first  instance  after  a  verdict  in  favor  of 
plaintiffs  directed  by  the  court.  The  action  was  brought  by  John 
Fielmann  and  another  against  William  Brunner  and  another,  to 
recover  the  amount  of  a  draft  accepted  by  defendants  and  for  goods 
sold  and  delivered.  The  material  facts  sufficiently  appear  in  the 
opinion. 

Boardman  <6  Boardman,  for  plaintiffs.  • 

A.  J.  Vanderpoely  for  defendants.  Defendants'  debt  having  been 
discharged  in  England  could  not  be  enforced  here.  Story  on  Confl. 
of  Laws,  §§  334,  335,  349,  414 ;  Matter  of  Coats,  12  How.  344  ;  Lerotf 
V.  Crowningshieldy  2  Mason,  151,  175  ;  Stoddard  v.  Harrhigton,  100 
Mass.  87.  The  attachment  proceedings  gave  no  lien  within  the 
meaning  of  the  deed.  Matter  of  BellowSy  3  Story's  0.  C.  428 ;  J&? 
parte  Foster,  2  id.  131. 
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Bbady,  J.  This  action  was  commenced  on  the  8th  of  August, 
1867,  to  recoyer  the  amount  of  a  draft  accepted  by  the  defendants 
for  £750  sterling  and  for  goods  sold  and  delivered,  amounting  in 
price  to  £116  9s.  sterling. 

The  defendants  being  non-residents,  it  was  commenced  by  attach- 
ment which  was  issued  on  the  day  named,  and  on  that  day,  the  8th 
of  August,  a  levy  was  made  sufficient  to  satisfy  the  judgment  herein 
or  the  plaintifb'  claim.  The  defendants  appeared,  and  upon  giving 
the  undertaking  required  for  that  purpose,  obtained  a  discharge  of 
the  attachment  and  a  return  of  the  property  levied  upon. 

The  defendants  on  about  the  20th  of  December,  1867,  by  answer 
set  up  as  a  defense  herein  a  deed  of  composition  alleged  to  have  been 
executed  by  them  under  the  provisions  of  the  English  Bankruptcy 
Act,  24-25  Vict.  134,  to  one  James  Powell,  a  trustee  for  their 
creditors.  The  deed  is  dated  the  2d  of  September,  1867,  and  was 
executed  therefore  nearly  a  month  after  this  action  was  commenced 
and  the  attachment  granted  and  a  levy  made  under  it  All  of  the 
parties  at  the  times  mentioned  were  residents  of  England. 

The  deed  by  the  English  bankrupt  law  (supra)  is  necessarily  predi- 
cated of  the  assent  of  a  majority  of  the  creditors  in  number  represent- 
ing three-fourths  in  value  of  the  creditors,  whose  debts  respectively 
amounted  to  ten  pounds  and  upwards.  The  plaintiffs  were  non- 
assenting  creditors.  Under  the  pleadings  it  became  necessary  for 
the  defendants  to  sustain  the  deed  and  to  prove  therefore  that  all 
the  requirements  of  the  act  were  complied  with.  Bramble  v. 
Moss,  3  L.  R  G.  P.  458.  This  they  attempted  to  do.  It  appears, 
however,  that  the  composition  deed  provided  that  nothing 
therein  contained  should  discharge  or  prejudice  any  mortgage, 
lien,  or  other  security,  held  by  any  of  the  creditors,  but  the  credi- 
tors holding  any  such  security  should  be  entitled  only  to  the  compo- 
sition upon  any  balance  of  their  respective  debts  remaining  after 
giving  them  credit  for  the  value  of  the  security  respectively  held  by 
them,  and  the  question  therefore  presented  in  limine  is  whether  the 
levy  under  the  attachment  was  a  lien  or  security.  If  it  was,  then 
according  to  the  proviso  in  the  deed,  the  creditors,  including  the 
plaintiffs,  would  be  entitled  only  to  the  composition  upon  the 
balance  of  their  debt  remaining,  if  any,  after  the  appropriation  of 
the  security.  The  effect  of  this  covenant  is  to  require  the  appli- 
cation of  the  security  before  the  creditor  is  entitled  to  any  part  of 
the  assigned  estate,  and  if  therefore  he  have  a  lien  he  must  use  it  or 
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imperil  his  debt  This  is  not  a  forced,  but  natural  and  jnst  inter- 
pretation of  the  provision  set  out,  the  object  of  which  is  to  prevent 
the  lien  creditor  from  participating  in  the  general  fond,  except  to 
the  extent  of  the  balance  of  his  debt  after  exhausting  his  secnrities. 
Hence  the  importance  of  determining  whether  the  levy  under  the 
attachment  is  a  lien  or  other  security. 

Under  our  system  requiring  two-thirds  of  the  creditors  to  join,  the 
creditor  petitioning,  having  collateral  security,  must  relinquish  it  to 
the  assignee.  2  R  S.  36,  §  11,^  Marewood  v.  HoUister,  6  N.  Y.  309. 
The  plaintiffs,  however,  by  the  levy  under  the  attachment,  acquired 
a  specific  lien  upon  the  property  attached.  Rinchey  v.  Siryker,  26 
How.  75;  Frost  v.  MoU,  34  N.  Y.  263;  Holyoke  v.  Adams,  2  N.  Y. 
Sup.  1.  The  property  attached  becomes,  by  law,  a  security  for  the 
judgment  the  plaintiff  may  recover  (Code,  §§  227-237),  and  the 
right  thus  acquired  is  not  defeated  by  the  death  of  the  debtor,  if 
the  action  survives.  Thacher  v.  Bancroft,  15  Abb.  243.  The  exe- 
cution and  delivery  of  the  undertaking  was,  in  legal  contemplation, 
a  continuation  of  the  attachment  proceedings. 

The  sureties  promised  to  do  exactly  what  the  property  seized 
would  accomplish,  namely,  pay  the  judgment  obtained.  Holyohe 
V.  Adams,  supra.  On  the  rendition  of  the  judgment  in  favor  of 
the  creditor,  the  lien  becomes  absolute,  relating  back  to  the  time  of 
the  levy,  and  taking  its  priority  from  that  date.  Code,  §  237; 
Tliacher  v.  Bancroft,  supra;  Yale  y.  Demick,  20  How.  430 ;  S.  C, 
12  Abb.  379;  Learned  v.  Vandenburgh,  7  How.  379;  S.  0.  affirmed, 
8  id.  77. 

In  order,  therefore,  to  avail  himself  either  of  the  property  seized 
or  of  the  remedy  against  the  sureties  for  which  they  are  a  substi- 
tute, the  creditor  must  proceed  to  judgment.  He  must,  also,  if  he 
desire  to  avail  himself  of  any  part  of  the  composition  in  a  case  like 
this,  apply  the  lien  or  its  substitute  to  the  payment  of  his  debt. 
The  plaintiffs  were,  therefore,  entitled  to  proceed  to  judgment. 
The  sureties  could  not  be  proceeded  against  until  judgment  was 
obtained.  It  was  a  necessary  element  of  the  plaintiff's  case  against 
them  {Holyoke  v.  Adams,  supra),  even  though  the  judgment 
debtors  should  be  entitled  to  have  it  stayed  on  a^iplication  therefor, 
by  virtue  of  their  proceedings  in  bankruptcy  after  it  had  served  the 
purpose  for  which  it  was  obtained.  It  thus  appearing  that  the 
plaintiffs  had  a  lien  or  security,  and  that  it  was  not  affected  by  the 
bankruptcy  proceedings  to  their  prejudice,  it  becomes  apparent  that 
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the  judgment  rendered  was  proper  and  cannot  be  disturted.  It  is 
also  apparent  that  whatever  other  available  objections  may  be 
employed  to  invalidate  the  defense  interposed,  it  is  unnecessary  to 
resort  to  them.  The  lien  is  an  insuperable  barrier  to  the  success  of 
the  defense  set  up  by  the  answer. 

Judgment  affirmed. 


Dabbaoh  y.  MgEim,  appellant. 

Practice  —  remowA  of  ecnue  from  superior  court  of  NcwTork — Law8  1878, 
chap,  239,  eoTUtUutional  in  pckrt — dvte  diligence  reqvired  for  motion  to 
change  f>entte. 

Defendant  moyed  to  remove  a  cause  from  the  superior  court  of  New  York  into 
this  court  and  to  change  the  place  of  trial.  Held,  that  the  motion  was  predi. 
cated  on  the  practice  provided  bj  Laws  1878,  chap.  289,  which  was  not 
affected  by  the  decision  in  Landers  v.  Staten  Idand  Railroad  Co.,  53  N.  Y. 
450,  holding  that  so  much  of  that  chapter  as  proyi4ed  for  the  extension  of 
the  jurisdiction  of  the  courts  mentioned  in  it  was  unconstitutional. 

A  motion  to  change  the  place  of  trial  mast  be  made  with  reasonable  diligencot 
and  where  issue  was  joined  September  80, 1878,  and  the  motion  was  not  made 
until  August  8, 1874,  the  case  having  been  placed  on  the  calendar  and  noticed 
in  the  county  where  it  was  brought,  and  two  circuits  having  been  held  in  the 
eounty  to  which  removal  was  sought  in  the  meantime,  held,  that  the  motion 
was  too  late. 

• 

Appeal  from  an  order  denying  defendant's  motion  to  remoye  the 
cause  from  the  superior  court  of  the  city  of  New  York  to  this 
court,  and  to  change  the  place  of  trial  to  Queens  county.  The . 
action  was  brought  in  the  superior  court  by  Edward  A.  Darragh 
against  Joseph  McKim,  to  recover  damages  for  an  alleged  slander 
spoken  by  said  defendant,  and  was  commenced  in  August,  1873. 
Issue  was  joined  September  30,  1873,  and  the  case  was  noticed  for 
trial  at  the  November,  1873,  term  of  the  superior  court.  On  the 
8th  of  August,  1874,  defendant  obtained  from  Mr.  Justice  Dono- 
HUE  an  order  to  show  cause  why  the  action  should  not  be  removed 
to  this  court  and  the  place  of  trial  changed  to  Queens  county. 
The  motion  was  made  under  the  provisions  of  Laws  1873,  chap. 
239,  §§  3,  4,  and  Code,  §  33,  and  was  upon  the  following  grounds: 
1.  That  New  York  was  not  the  proper  cSunty;  and  2.  That  the 
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convenience   of  witnesses  required  a  change.     The  motion  was 
denied,  Donohub,  J.,  holding  as  follows: 

''In  this  case,  the  defendant  served  with  process  from  the 
superior  court  out  of  the  county,  and  not  bound  to  appear,  did  so 
voluntarily,  and  I  do  not  think  this  motion  comes  within  the  pro- 
vision of  the  statute  authorizing  removal.  See  §  33,  subd.  2  of  the 
Code.  The  defendant  was  neither  served  with  the  process  in  this 
county  nor  did  he  reside  there,  but  voluntarily  appeared.  Furman 
V.  Mayor  of  N,  JT.,  5  Sandf.  43,  affirmed  in  Ct.  of  App.,  10  N.  Y. 
667;  Moloney  v.  Penman,  4  Duer,  606.  K  the  power  existed,  for  the 
convenience  of  witnesses,  on  the  affidavits,  and  considering  the 
respective  places  of  trial,  if  in  New  York  or  Queens,  I  think  there 
is  no  advantage  in  Queens  for  the  witnesses.  The  plaintiff  swears 
he  lives  in  New  York,  so  that  reason  does  not  exist. '^ 

Julian  T,  Davies,  for  appellant. 

Edward  8.  Clinch,  for  respondent. 

DAiq^iELS,  J.  The  motion,  on  the  decision  of  which  the  order 
appealed  from  was  made,  was  predicated  on  the  practice  provided 
by  chapter  239  of  the  Laws  of  1873.  This  was  not  affected  by  the 
decision  made,  in  which  it  was  held  that  so  much  of  that  chapter  as 
provided  for  the  extension  of  the  jurisdiction  of  the  courts  men- 
.  tioned  in  it,  was  in  contravention  of  the  constitution  of  the  State. 
Sanders  v.  Staten  Island  B.  R.  Co.,  63  N.  Y.  450.  The  other  pro- 
visions of  the  chapter  apply  to  all  iactions  pending  in  the  courts 
mentioned  in  it,  and  include  those  of  which  these  courts  have  un- 
questioned jurisdiction  under  the  statutes  previously  enacted  upon 
that  subject.  As  to  those  actions  it  provided  a  mode  in  which  thej 
might  be  removed  into  this  court  and  the  place  of  trial  changed, 
whenever  the  settled  practice  required  that  to  be  done.  Id.,  §§  3, 
4.  And  an  appeal  to  the  general  term  has  been  secured  to  the 
party  defeated  on  the  motion  of  so  complete  a  nature  as  to  present 
for  review  all  questions  before  the  special  term  upon.the  hearing  of 
the  motion.     Id.,  §  6. 

But  by  the  practice  provided  for  this  class  of  cases  no  different 
rules  have  been  prescribed  for  the  disposition  of  the  motion  than 
those  applied  by  this  court  for  the  decision  of  the  same  class  of 
motions  made  in  actions  commenced  and  pending  therein^ 
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By  those  rules  a  motion  to  change  the  place  of  trial  for  any  reason 
is  required  to  be  made  with  reasonable  diligence  after  issue  has  been 
joined  in  the  action.  If  it  is  not,  that  of  itself  is  a  sufficient  reason 
for  the  denial  of  the  motion.     Lynch  y.  Moaher,  4  How.  86. 

The  issue  in  this  action  was .  joined  on  the  20th  of  September, 
.1873,  and  the  order  to  show  cause  why  the  action  should  not  be  re- 
moved into  this  court  and  the  place  of  trial  changed  was  not  made 
until  the  8th  of  August,  1874.  During  that  interval  it  was  noticed 
for  trial  and  placed  on  the  calendar  of  the  superior  court,  and  two 
circuits  have  been  held  in  the  county  of  Queens,  to  which  the  de- 
fendant applied  to  have  the  place  of  trial  changed. 

This  delay,  together  with  the  loss  of  these  two  circuits  at  which 
this  action  could  probably  have  been  tried,  if  the  motion  had  been 
promptly  noticed  and  the  change  made,  constitute  sufficient  reason 
for  the  denial  of  the  motion. 

The  order  appealed  from  should  be  affirmed,  with  110  costs  and 
disbursements  on  the  appeal  to  the  respondent. 

Order  affirmed. 


MuBPHT,  appellant,  v.  Kbyes. 

Stipulation —  to  abide  event  of  appeal  operates  as  stay. 

Plaintiff  brought  three  actions  against  defendant  on  promissory  notes,  two  in 
the  supreme  and  one  in.  the  superior  court.  After  the  action  in  the  superior 
court  was  tried  and  a  verdict  directed  for  the  plaintiff,  the  attorneys  for  the 
parties  stipulated  that  the  testimony  in  the  superior  court  action  should 
apply  to  the  supreme  court  actions  and  plaintiff  might  take  judgment  therein 
upon  a  trial  by  the  court,  and  that  in  case  of  an  appeal  in  the  superior  court 
action  "  these  two  actions  shall  abide  the  event  of  the  said  appeal."  An 
appeal  was  promptly  taken  in  the  superior  court  action.  Held,  that  the 
stipulation  operated  as  a  stay  of  the  supreme  court  actions  pending  the 
result  of  the  appeal  in  the  other. 

Appeal  from  an  order  made  at  the  special  term  setting  aside  and 
vacating  executions  issued  upon  two  judgments  in  favor  of  plaintiff. 

Three  actions  were  commenced  by  John  Murphy  and  another, 
against  James  Keyes  and  another,  upon  three  several  promissory 
notes  made  by  Keyes.  Two  of  the  actions  were  instituted  in  this 
court  and  one  in  tiie  superior  court  of  the  city  of  New  York.    The 
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action  in  the  superior  conrt  was  first  brought  to  trial  and  a  Terdict 
directed  for  the  plaintiff.  After  this  the  attorneys  for  plaintiffs  and 
defendants  made  the  following  stipulation: 

'^  It  is  hereby  agreed  that  the  testimony^  rulings  and  exceptions  in 
the  case  of  the  same  plaintiffs  against  the  same  defendant,  in  the 
superior  court,  this  day  tried  before  Mr.  Chief  Justice  Monell  and 
a  jury,  shall  apply  to  the  above-entitled  actions,  and  that  the  notes 
mentioned  in  the  complaints  respectively  in  these  actions  shall  be 
the  notes  upon  which  such  testimony  is  to  apply,  and  that  the 
amount  due  upon  each  note  in  these  actions  is  the  principal  and 
interest  as  stated  in  the  respective  complaints  in  these  actions;  and 
it  is  further  stipulated  that  the  plaintiffs  may  take  a  judgment  upon 
trial  by  the  court  in  each  of  these  actions  for  the  amount  of  the 
notes  and  interest  in  each  action,  and  that  the  said  testimony, 
ruling  and  exceptions  shall  apply  to  each  action,  as  if  the  same  had 
been  taken  in  the  above  actions  And  it  is  further  agreed,  that  in 
case  of  an  appeal  by  the  defendant,  James  F.  Eeyes,  in  the  superior 
court,  these  two  actions  shall  abide  the  event  of  the  said  appeal,  in 
the  superior  court." 

Within  a  few  days  after  the  entry  of  judgment  in  the  action  in 
the  superior  court,  defendant  appealed  therefrom  to  the  general 
term  of  that  court.  Plaintiffs,  shortly  after  the  stipulation  was 
made  and  before  defendants'  appeal  was  decided,  entered  judgment 
in  the  supreme  court  actions  and  issued  executions  thereon. 
Defendant  Keyes  moved  to  set  aside  and  vacate  the  executions, 
claiming  that  the  stipulation  operated  as  a  stay  of  proceedings  in 
the  supreme  court  actions. 

Nelson  Smithy  for  appellants. 

James  F.  Malcolm,  for  respondent. 

Dahiels,  J.  No  doubt  can  be  entertained  but  that  the  reason- 
able import  of  the  stipulation  stayed  the  proceedings  in  this  case, 
and  the  other  cause  pending  in  this  court,  upon  an  appeal  being 
taken  from  the  judgment  recovered  in  the  superior  court.  That 
appeal  was  taken,  and  from  that  time,  this,  and  the  other  cause  in 
this  court,  were  to  abide  its  event.  The  tenor  and  effect  of  the 
stipulation  was  that  all  proceedings  in  these  causes  should  remain 
suspended  until  that  appeal  should  be  determined. 
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The  order  setting  aaide  the  executions  issned  in  yiolation  of  the 
terms  of  the  stipulation  was  right,  and  it  should  be  affirmed  with 
tlO  costs  to  the  respondent,  and  his  disbursements  on  the  appeaL 

« 

Order  affirmed. 


BiSLBT  V.  Phekix  Bakk  op  New  York,  appellant. 

Amendment  of  pleadings  to  conform  to  proof— StatiUe  of  UmUation. 

In  an  action  brouglit  bj  the  holder  of  a  check  upon  a  bank  against  the  bank 
upon  the  ground  that  at  the  time  of  presentation  the  bank  had  f  ands  of  the 
drawer  to  meet  the  check,  it  appeared  by  the  evidence  that  the  defendant's 
officer^  promised  to  pay  the  check,  but  such  fact  was  not  stated  In  the  com- 
plaint. Held,  that  the  court  had  power  to  allow  an  amendment  to  the  com- 
plaint alleging  that  fact,  and  that  such  an  amendment  was  proper  althongh 
the  check  was  drawn  and  presented  and  the  promise  made  more  than  six 
years  before  the  trial  of  the  action. 

Appeal  from  an  order  made  at  the  special  term  granting  leave 
to  serve  an  amended  complaint.  The  action  was  brought  by  David 
Bisley  against  the  Phenix  Bank  of  the  City  of  New  York,  to 
recover  the  amount  of  a  check  drawn  by  The  Bank  of  Georgetown, 
South  Carolina,  in  favor  of  the  plaintiff  upon  the  defendant  on  the 
20th  of  May,  1861.  At  the  time  the  check  was  drawn  the  Bank  of 
Georgetown  had  on  deposit  with  defendant  an  amount  sufficient 
to  meet  the  check.  The  complaint  alleged  these  facts,  that  the 
check  was  duly  presented,  and  payment  demanded  and  refused. 
It  also  set  forth  that  the  drawer  of  the  check  had  assigned  to  the 
plaintiff  $10,000  of  the  indebtedness  of  the  defendant  to  said 
drawer. 

The  case  was  referred  and  tried  before  a  referee  and  evidence 
given  on  the  trial  in  February,  1874.  The  plaintiff,  upon  the 
ground  that  evidence  had  been  introduced  without  objection,  show- 
ing that  when  the  check  was  presented  (which  was  in  1861),  a  pro- 
mise was  made  on  the  part  of  defendant  to  pay  the  same,  asked 
leave  to  amend  the  complaint  by  inserting  that  allegation.  The 
referee  refused  to  allow  this,  and  plaintiff  moved  at  special  term 
for  leave  to  so  amend,  and  such  leave  was  granted  on  terms,  from 
the  order  for  which  defendant  appealed. 
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Edgar  S.  Van  Winkle  and  Flamen  B.  Candler^  for  appellants 
The  amendment  is  not  in  furtherance  of  justice  as  an  action  oa 
the  promise  alleged  was  barred  by  the  statute  of  limitations.  Shel- 
don V.  Adams,  18  Abb.  405  ;  Code,  §  91.  The  plaintiff  was  guilty 
of  laches  in  not  setting  up  the  promise  before.  Cocks  y.  Radford, 
13  Abb.  207.  The  practice  of  pleading  several  causes  of  action  on 
the  same  claim  should  not  be  encouraged.  Code,  §  142  ;  Dunning 
V.  Thomas,  11  How.  282;  Stockbridge  Iron  Co.  v.  Af alien,  5  id. 
'439;  Lackey  v.  Vanderbilt,  10  id.  155;  Churchill  v.  Churchill,  9  id. 
652 ;  Wliittier  v.  Bates,  2  Abb.  477 ;  Nash  v.  McCauUy,  9  id. 
159;   Fern  v.  Vanderbilt,  13  id.  72. 

Beebe,  Wilcox  &  Hobbs,  for  respondent. 

Dayis,  p.  J.  The  amendment  proposed  consisted  of  allegations 
to  be  inserted  in  the  complaint  to  the  effect  that  when  the  check, 
which  was  the  subject  of  the  action,  was  presented  to  the  bank,  the 
defendant,  by  its  cashier,  admitted  the  possession  of  funds  to  meet 
the  same,  and  promised  to  pay  the  check.  It  appears  that  eyidenoe 
tending  to  proye  the  truth  of  these  allegations  had  already  been  put 
in  before  th^  referee  without  objection;  but,  on  application  to  the 
referee  to  amend  the  pleadings  by  conforming  them  to  the  proofs 
(as  claimed  by  plaintiff),  he  held  that  he  had  no  power  to  allow  the 
amendment  on  the  ground  that  it  would  be  substantially  adding  a 
new  cause  of  action,  and  suggested  that  the  application  should  be 
made  to  the  court. 

There  seems  to  us  to  be  no  doubt  of  the  power  of  the  court  to 
allow  the  amendment,  and  we  are  of  opinion  that  the  power  was 
not,  in  this  case,  improyidently  exercised.  Proper  terms  were 
imposed,  and  the  condition  of  the  order  that  the  witness  who  had 
already  testified  to  the  alleged  facts  should  be  produced  for  cross- 
examination  will  operate  to  prevent  any  unjust  effect  that  might 
otherwise  arise  from  the  application  of  the  testimony  already  in,  to 
the  new  phase  of  the  case. 

Where  a  proposed  amendment  is  the  addition  of  new  matter 
relating  to  the  subject-matter  of  the  action  already  set  out  in  the 
complaint,  and  is  not  a  separate  and  independent  cause  of  action, 
new  and  distinct  in  its  nature  and  particulars,  the  fact  that  the 
statute  of  limitation  may  have  run  pending  the  suit,  and  that 
defendant  will  not  be  at  liberty  to  plead  that  statute  in  bar,  is  not 


OOTOBEE  TEEM,  1874.  565 

Deitz  y.  Deitz. 

sufficient  to  preyent  the  court  from  aUowing  the  amendment  in  the 
exercise  of  its  sonnd  discretion.  We  think  the  order  should  be 
afiGb:med,  with  $10  costs  of  this  appeal,  besides  disbursements. 

Order  affirmed. 


»  

Deitz  y.  Deitz,  appellant. 

Stay  cf  proeeedings  —  in  action  for  diwyree  — former  adjudieatUm — Btferenoe 
—  wiU  not  &d  ordered  mthout  eoneerU  in  dincrce  action. 

In  an  action  for  diyorce,  defendant  answered  denying  tlie  material  facts  of  the 
complaint,  and  set  up  plaintiflTs  adultery,  and  that  in  a  preyious  action  for 
diyorce  between  the  same  parties,  a  judgment  had  been  refused  on  the 
ground  of  the  adultery  of  both  parties.  Upon  these  facte  and  a  petition  and 
affidavit  showing  their  truth,  he  asked  that  plaintiff  be  enjoined  from  prose- 
cuting the  action. 

JBeldf  that  an  issue  of  fact  haying  been  made,  it  must  be  triad  in  court  and  not 
by  way  of  special  motion,  and  the  stay  sought  would  not  be  granted. 

An  issue  of  fact  in  an  action  for  divorce  on  the  ground  of  adultery  must  be 
tried  by  a  jury  unless  such  trial  is  waived,  and  a  reference  therein  can  only 
be  ordered  when  the  consent  of  both  parties  has  been  secured. 

Appeal  from  an  order  at  the  special  term  denying  a  motion  made 
by  defendant  for  an  order  perpetually  enjoining  the  plaintiff  from 
prosecuting  this  action.  The  action  was  brought  by  Harriet  Deitz 
against  John  G.  Deitz,  for  a  divorce  on  account  of  the  adultery  of 
the  defendant.  The  material  facts  relating  to  this  motion  ap- 
pear in  the  opinion  by  Mr.  Justice  Donohub,  delivered  at  the 
special  term,  and  which  is  as  follows  :  *'  The  present  defendant 
brought  an  action  in  the  superior  court  against  the  present  plain- 
tiff for  divorce,  an^  she  regularly  appeared  and  answered,  denying 
the  charge  and  setting  up  a  countercharge.  On  reference  on  all 
the  proofs,  the  referee  found  both  parties  guilty  and  dismissed  the 
complaint.  The' present  plaintiff  (then  defendant)  files  the  bill  to 
procure  a  divorce  on  the  same  facts  as  set  up  in  her  answer,  adding 
other  charges,  and  the  present  defendant  sets  up  the  decree  of  the 
superior  court  in  bar,  and  asks  the  court  to  restrain  the  further 
prosecution  of  this  suit.  All  he  sets  up  is  what  is  materially  a 
plea  in  bar  of  former  judgment,  and  I  do  not  think,  without  an 
authority  holding  that  such  a  case  will  not  lie,  the  motion  should 
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be  granted.  In  my  judgment,  the  facts  show  what  would  be  an 
effectual  bar,  bat  I  think  it  must  be  set  up  and  passed  on  formally 
by  the  court,  so  that  whateyer  action  the  court  takes  may  be  re- 
viewed." 

Charles  Jones,  for  appellant  The  judgment  of  the  superior 
court  is  a  bar  to  the  action.  JEmbury  t.  Conner,  3  N.  Y.  611,  522, 
523,  and  cases  cited ;  Smith  y.  Smith,  4  Paige,  432 ;  Duchess  of 
Kingston's  case  and  notes,  2  Elmith's  Lead.  Cases,  573.  Plaintiff's 
proceedings  should  be  stayed;  Smith  y.  American  Life  Ins,  A 
Trust  Co.,  Clarke's  Ch.  307 ;  Lane  y.  Clark,  id.  309;  ScheU  y.  Erie 
Railway  Co.,  61  Barb.  368;  1  Barb.  Ch.  Pr.  619;  Dychman  y. 
Kernochan,  2  Paige,  26. 

William  H.  Oale,  for  respondent 

Daniels,  J.  The  defendant's  motion  for  a  perpetual  stay  of  the 
plaintiff's  proceedings  was  made  upon  the  ground  that  inapreyious 
action  brought  by  the  defendant  against  her  in  the  superior  court, 
she  was  found  guilty  of  adultery  herself  and  therefore  not  entitled 
to  a  divorce  on  account  of  the  adultery  of  her  husband.  The  fact  of 
this  preceding  adjudication  is  alleged  by  way  of  defense  by  the  de- 
fendant in  his  answer.  And  that  will,  when  proven,  entitle  him  U> 
a  judgment  in  his  favor  unless  the  plaintiff  can  relieve  herself  from 
its  effect  by  proof  of  some  other  fact. 

In  her  complaint  she  charges  acts  of  adultery  by  the  defendant 
committed  since  the  issue  was  joined  in  tha  preceding  suit  And 
she  may  possibly  be  able  to  entitle  herself  to  a  judgment  in  her 
favor  if  she  can  establish  the  truth  of  that  charge  and  give  such, 
other  proof  as  may  be  required  for  that  purpose.  Whether  there  is 
any  probability  that  she  may  succeed  in  her  action,  notwithstanding 
the  decision  against  her  in  the  other  case,  it  is  not  now  necessary  to 
consider.  This  is  not  the  proper  mode  of  determining  that  point 
The  law  has  provided  and  assigned  a  different  course  of  proceeding 
for  that  purpose.  The  pleadings  have  resulted  in  a  complete  issue 
of  fact,  and  the  prescribed  mode  for  trying  that  is  not  by  way  of 
special  motion  on  petition  and  affidavit.  That  is  by  noticing  and 
bringing  the  issue  on  for  trial.  The  Code  is  explicit  on  this  subject 
Its  provision  is  that  '^  An  issue  of  fact  in  an  action  for  the  recovery 
of  money  only  or  of  specific  real,  or  personal  property,  or  for  a 


OCTOBER  TEEM,  1874.  567 

People  T.  Mallory. 

divorce  from  the  marriage  contract  on  the  ground  of  adultery  must 
be  tried  by  a  jury  unless  a  jury  trial  be  waived^  or  a  reference  be 
ordered."  §  253.  And  a  reference  can  only  be  ordered  when  the 
consent  of  both  parties  has  been  secured  for  it  where  the  action 
is  brought  for  a  divorce.  §  270.  No  other  mode  for  trying  and 
determining  the  issues  joined  in  an  action  for  divorce  has  been 
prescribed  or  sanctioned  by  the  provisions  of  the  Code  regulating 
the  mode  in  which  civil  actions  are  to  be  tried. 

If  the  motion  made  by  the  defendant  could  prevail^  every  defense 
resting  on  a  former  adjudication  could  be  tried  by  the  court  on 
special  motion.  That  proceeding  is  only  proper  when  an  order  is 
to  be  applied  for,  not  when  a  judgment  upon  an  issue  of  fact  is 
what  the  nature  of  the  case  requires.  If  the  application  in  this 
oase  could  prevail,  the  principle  sanctioning  it  could,  with  equal 
propriety,  be  so  far  extended  as  to  include  all  defenses  capable  of 
being  conclusively  sustained  by  documentary  proof. 

The  practice  of  the  courts  is  against  that  mode  of  proceeding. 
And^it  has  been  rendered  so  by  legislative  action  prescribing  the 
manner  in  which  issues  of  fact  are  to  be  tried  and  disposed  of.  The 
order  appealed  from  was  correct  and  it  should  be  affirmed  with  $10 
costs  and  the  plaintifTs  disbursements  on  the  present  appeal. 

Order  affirmed. 


People  v.  Malloey,  appellant. 

l^uisanee — notjuttified  by  toleration  of  similar  nuisances. 

In  an  action  to  restrain  defendant  from  unlawfully  maintaining  a  ehed  upon  a 
public  pier,  held,  tbat  the  fact  that  others  had  been  permitted  to  maintain 
like  structures  on  other  piers  was  of  no  importance.  The  existence  of  a  nui. 
sance  cannot  be  justified  nor  its  continuance  demanded  by  establishing  that 
similar  nuisances  have  been  permitted. 

Appeal  from  a  judgment  rendered  at  special  term  restraining 
the  defendants  from  maintaining  a  shed  on  pier  No.  20,  East  river, 
and  from  interfering  with  the  free  use  of  said  pier  by  the  public, 
as  the  same  was  used  before  said  shed  was  placed  thereon.  Also 
from  an  order  denying  a  motion  made  by  the  defendants,  that  this 
cause  be  referred  back  to  the  judge  who  tried  the  same,  with  direc- 
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tions  to  make  a  specific  finding  '^that  numerous  steam  transporti^ 
tion  lines^  funning  yessels  between  Kew  York  and  other  ports,  both 
domestic  and  foreign,  haye  for  many  years  maintained  upon  piers 
occupied  by  them,  some  upon  the  East  riyer  and  others  on  the 
North  riyer,  similar  sheds  without  disturbance  from  the  public 
authorities.'* 

The  action  was  brought  by  The  People  of  the  State  of  New  York 
against  Charles  H.  Mallory  and  others.  The  material  facts  in  the 
case  appear  in  a  report  of  the  same  upon  an  appeal  from  an  order 
dissolving  an  injunction  therein  in  2  N.  Y.  Sup.  at  page  76. 

8.  P.  Nash,  for  appellants.  The  shed  was  not  a  nuisance  unless 
maintained  illegally.  Van  Blyhe  y.  Hyatt,  46  N.  Y.  260;  Quincy 
y.  Young,  63  id.  504;  VanOlinda  y.  Lathrop,  21  Pick.  292;  Under- 
wood  y.  Carney,  1  Cush.  285;  2  Dillon  on  Mun.  Corp.,  §§  581, 
685.  Also  cited  Gommissioners  of  Pilots  y.  Clark,  33  N.  Y.  261; 
Oilman  y.  Philadelphia,  3  Wall.  *  713,  729;  Benson  y.  Mayor  of 
JV.  jr.,  10  Barb.  223;  Commissioners  of  Pilots  y.  Brie  Railway  Co., 
6  Robt.  366;  Roosevelt  y.  Oodard,  62  Barb.  633;  Allen  y.  Liver- 
pool, L.  K,  9  Q.  B.  180;  Matter  of  Dugro,  50  N.  Y.  513. 

Daniel  Pratt  and  Wm.  Allen  Butler,  for  respondents. 

Lawbencb,  J.  The  eyidence,  at  the  trial,  in  my  opinion  dis- 
closed^o  facts  which  should  lead  us  to  a  different  conclusion  from 
that  which  was  reached  by  the  general  term  of  this  court  when  this 
case  was  before  it  on  the  appeal  from  the  order  made  at  special 
term  for  an  injunction  pendente  lite.  Fully  concurring  in  the  views 
then  expressed  in  the  opinion  of  the  court  deliyered  by  Mr.  Justice 
Brady,  we  see  no  reason  for  doubting  that  the  judgment  at  the 
special  term  was  correct  and  should  be  affirmed.  People  y.  Mallory, 
2  N.  Y.  Sup.  76.  Nor  was  there  any  error  in  the  decision  of  the 
motion  to  send  the  case  back  to  the  learned  justice  who  tried  the 
cause,  for  a  specific  finding  as  requested  by  the  defendants'  counsel. 
The  fact  that  similar  sheds  haye  been  erected  upon  the  piers  men- 
tioned in  the  request,  without  disturbance  from  the  public  authori- 
ties, is  immaterial.  The  question  in  this  case  is,  whether  the  shed 
erected  by  the  defendants  was  constructed  under  lawful  authority, 
or  whether  it  was  a  nuisance.  The  fact  that  other  parties  had 
erected  sheds  upon  other  piers  had,  and  could  haye,  no  bearing  on 
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this  question.  The  rights  of  the  defendants  were  to  be  determined 
by  the  facts  showing  the  authority  under  which  this  particular 
structure  was  erected,  not  by  the  acts  or  by  the  authority  or  license 
given  to  others. 

Even  if  the  public  authorities  haye  allowed  illegal  structures  to 
be  placed  upon  other  piers,  evidence  tending  to  show  that  fact 
would  not  control  this  case  or  assist  in  its  proper  adjudication. 
The  existence  of  a  nuisance  cannot  be  justified,  nor  its  continuance 
demanded,  by  establishing  that  similar  nuisances  liave  been  per- 
mitted. 

It  seems,  therefore,  conclusiyely  to  follow  that  the  order  appealed 

from,  as  well  as  the  judgment  in  this  case,  should  be  affirmed,  with 

costs. 

Order  and  judgment  affirmed. 


Babstow,  appellant,  v.  Haksbk. 

Antwer —  supplemental  of  discharge  in  bankrvptcy — Laches — what  constitutes. 

Plaintiff  obtained  judgment  by  default.  Defendant  obtained  leave  to  answer, 
but  the  judgment  was  permitted  to  stand  as  security.  Defendant  after  this 
was  discharged  as  a  bankrupt  under  the  provisions  of  the  United  States 
bankrupt  law.  Subsequently  a  trial  was  had,  and  a  verdict  rendered  for 
defendant,  which  was  set  aside  by  the  court.  Defendant  then,  more  than  five 
years  after  the  discharge  in  bankruptcy  had  been  granted,  obtained  an  order 
allowing  him  to  set  up  such  discharge  by  way  of  supplemental  answer  with- 
out prejudice  to  any  lien  the  plaintiffs  had  upon  any  real  estate  under  or  by 
virtue  of  their  judgment. 

Held,  (1)  that  the  provision  in  the  order  that  the  same  should  be  without 
prejudice  to  the  lien  of  plaintiffs'  judgment  was  inconsistent  with,  and 
defeated  by,  the  permission  therein  to  set  up  the  discharge  as  a  defense ;  and 
(2)  that  defendant  had  been  guilty  of  such  laches  as  to  deprive  him  of  the 
right  to  set  up  the  discharge,  and  the  order  was  improper. 

Appeal  from  an  order  at  the  special  term  allowing  a  supple- 
mental answer.  The  action  was  brought  by  Edwin  W.  Barstow 
and  others  against  Hans  J.  Hansen  and  others  upon  a  promissory 
note.     The  necessary  facts  fully  appear  in  the  opinion. 

Erastus  Cooke,  for  appellant. 

Frank  Rudd,  for  respondent. 
YoL.  IV,  N.  T.  RjflP.  — 72 
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Dakiels,  J.  This  action  was  brought  to  recover  the  amount  of 
a  promissory  note  made  by  the  defendants.  Judgment  was  recov- 
ered in  it  by  default  on  the  6th  day  of  July,  1866.  Upon  a  motion 
afterward  made,  the  defendants  secured  leave  to  answer,  but  the 
judgment  was  permitted  to  stand  as  security  for  the  plaintijffg' 
demand.  The  answer  was  served  on  or  about  the  13th  of  November. 
1867,  and  the  defendant  Hansen  was  discharged  as  a  bankrupt  on 
the  26th  of  October,  1868.  In  February,  1871,  a  trial  was  had  on  the 
issue  joined  by  the  answer  so  served,  and  a  verdict  recovered  by  the 
defendants,  which  was  set  aside  by  the  justice  holding  the  circuit. 
As  the  cause  was  about  to  come  on  for  trial  again,  aud  on  the  12th 
of  June,  i874,  an  order  was  procured,  on  the  part  of  the  defendant 
Hansen,  for  the  plaintiffs  to  show  cause  why  he  should  not  be  allowecl 
to  set  up  his  discharge  by  way  of  supplemental  answer;  and,  upon 
the  hearing  of  the  motion,  the  order  appealed  from  was  made, 
allowing  that  to  be  done,  without  prejudice  to  any  lien  the  plaintiffs 
had  upon  any  real  estate,  under  and  by  virtue  of  their  judgment 
standing  as  security. 

This  reservation  seems  to  have  been  made  in  view  of  the  protec- 
tion given  to  creditors'  liens  upon  the  bankrupt's  property  by  virtue 
of  section  20  of  the  Bankrupt  act,  14  TJ.  S.  Stat,  at  Large,  526. 
That  section  secures  to  the  creditors  the  benefit  of  a  legal  lien: 
although,  beyond  that,  i^e  debtor  may  be  discharged  from  the 
residue  of  the  debt,  under  the  other  provisions  of  the  act;  and  it 
was,  apparently,  for  the  purpose  of  preserving  the  advantage  secured 
in  that  respect,  by  the  entry  of  the  judgment,  that  this  clause  was 
inserted  in  the  order. 

The  object  seems  to  have  been  to  carry  out  the  intent  of  this 
provision  by  allowing  the  debtor  to  defeat  the  recovery  of  the  debt 
so  far  as  it  should  prove  unsecured  by  the  lien,  and  at  the  same 
time  secure  to  the  creditors  all  that  they  could  coUect  after  estab- 
lishing their  claim,  as  a  legal  demand  at  the  trial  of  the  cause  by 
means  of  enforcing  such  lien.  But  this  the  order  did  not  accom- 
plish. For  if  the  discharge  should  prove  to  be  valid,  it  would 
completely  defeat  the  creditors'  right  to  recover  any  portion  of  the 
debt,  as  the  order  has  allowed  it  to  be  pleaded. 

That  must  necessarily  subvert  the  judgment,  and  the  lien  as 
well,  because  that  is  simply  one  of  its  incidental  consequences. 
Both  objects  mentioned  in  the  order  cannot  be  attained  by  means  of 
its  provisions.     The  discharge  of  the  debt  must  abrogate  the  lien. 
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which  the  jtdgment  has  created  for  its  p&yinenty  for  without  the 
debt  there  can  be  no  judgment. 

If  this  result  had  been  manifested  when  the  order  was  made,  it 
would  probably  have  been  refused^  because  the  court  seems  to  hare 
been  actuated  with  the  purpose  of  first  securing  the  plaintiffs  the 
full  benefit  of  the  lien^  acquired  by  virtue  of  their  judgment,  and 
after  that  allowing  the  defendant  to  avail  himself  of  his  discharge. 

This  was  in  harmony  withi  the  equity  maintained  by  the  section 
of  the  bankrupt  law  already  cited,  and  it  would  have  preserved  the 
substantial  rights  of  both  debtor  and  creditors  if  it  could  have  been 
rendered  successful.  But  as  both  results  cannot  be  secured,  the 
order  ought  not  to  be  allowed  to  stand,  particularly  as  the  afiidavit 
of  the  plaintiffs'  counsel  affirms  the  lien  to  be  on  sufficient  property 
to  pay  the  entire  amount  of  the  debt. 

It  Would  contravene  the  policy  of  the  bankrupt  law  to  allow  the 
discharge  to  be  made  use  of,  in  such  a  way,  as  to  defeat  the  security 
afforded,  by  means  of  alien  which  if  properly  enforced  would  result 
iQ  satisfying  an  honest  debt.  There  is  no  justice  in  depriving  the 
creditors  of  the  lien  which  they  have  acquired  by  their  diligence,  as 
long  as  the  act  under  which  the  defendant  procured  his  discharge 
has  provided  for  its  protection  and  satisfaction  out  of  the  debtor's 
property.  And  that  injustice  will  be  done  under  this  order,  if  the 
discharge  can  be  used  by  means  of  a  supplemental  answer,  for  the 
purpose  of  defeating  the  action  brought  to  recover  the  debt. 

The  lien  already  acquired  cannot  survive  the  establishment  of 
that  result.  In  this  respect,  the  order  seems  to  have  been  made 
under  a  misapprehension  as  to  the  effect  it  would  have  upon  the 
fights  actually  acquired  by  the  creditors.  For  it  is  evident  that  it 
was  supposed  that  the  discharge  could  be  used  as  a  defense,  without 
impairing  the  creditors'  lien,  so  far  as  it  had  attached  to  the  prop- 
erty of  the  bankrupt.  Without  that  conviction,  it  may  be  reason- 
ably inferred  from  the  terms  of  the  order,-  that  it  never  would  have 
been  directed. 

But  aside  from  this  infirmity  in  tiie  relief  provided,  the  lapse  of 
time  was  so  great  between  the  period  when  the  discharge  *was 
granted,  and  the  application  for  leave  to  plead  it  as  a  defense,  that 
the  motion  should  have  been  denied  for  that  reason.  The  inter-^ 
vening  time  exceeded  five  years  and,  during  its  continuance,  a  trial 
of  the  action  was  had  without  the  least  effort  on  the  part  of  the 
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defendant  to  ayail  himself  of  the  discharge  or  for  leaye  to  allege  it 
as  a  defense  to  the  action. 

In  the  case  of  Medbury  y.  SwaUy  46  N.  Y.  200,  the  delay  did 
not  exceed  fifteen  months,  and  yet  the  court,  for  that  reason,  in 
the  exercise  of  its  discretion,  denied  the  defendant's  motion  for 
leaye  to  present  it  as  a  defense  by  way  of  supplemental  answer. 
This  court  in  this  department  affirmed  that  order,  and  its  action  in 
that  rcbpect  receiyed  the  approval  of  the  court  of  appeals  where  it 
was  declared  that  the  defendant's  delay  was  unanswerable,  and  no 
attempt  had  been  made  to  excuse  it. 

An  attempt  by  way  of  excuse  was  made  in  the  affidayit,  by  which 
the  motion  in  this  case  was  supported.  But  it  was  of  so  lame  and 
impotent  a  character  as  to  deserye  no  serious  consideration.  It 
conceded  the  neglect  and  endeayored  to  excuse  it  by  information 
deriyed  from  the  clerk  of  the  defendant's  attorney.  Under  tiie 
circumstances  of  this  case,  the  defense  proposed  would  be  improper 
and  unjust.  It  would  haye  the  effect  of  defeating  the  security  for 
the  plaintiff's  debt,  fairly  and  lawfully  acquired,  which  the  design 
and  policy  of  the  bankrupt  law  has  entitled  them  to  enforce.  And 
it  would  award  to  the  defendant  that  relief  which,  by  his  negligence, 
he  has  depriyed  himself  of  all  right  to  demand.  The  order 
appealed  from  should  be  reyersed,  with  $10  costs,  and  the  disburse- 
ments incurred  by  this  appeal. 

Order  reversed. 


Pboplb  ea;  rrf.  Tull  v.  Kekky. 

Supplementary  proeeedinge — irregtUarity  in  order  to  ehoto  eatue. 

The  judgment  debtor  in  proceedings  supplementary  to  execution,  not  haying 
appeared  in  pursuance  of  the  order  for  examination,  was  senred  with  an 
order  to  show  cause  why  "  he  should  not  he  attach!^  as  for  a  oontompt."  Upon 
the  return  of  that  order,  the  debtor  not  appearing,  an  order  directing  his 
punishment  was  made.  Held  proper.  The  use  of  the  word  "attached  "  was,  at 
most,  an  irrogularitj,  and  gaye  the  debtor  sufficient  notice  that  prooeedings 
to  punish  him  had  been  instituted. 

Appeal  from  an  order  denying  a  motion  to  set  aside  an  order  direct- 
ing the  punishment  of  defendant  for  contempt,  committed  by  fail- 
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ing  to  appear  and  submit  to  an  examination  concerning  his  property 
in  proceedings  supplementary  to  the  retom  unsatisfied  of  an  ezecu- 
tion  issued  against  property.  The  proceedings  were  instituted  upon 
the  relation  of  Charles  TuU,  the  judgment  creditor,  against  Peter 
Kenny,  the  judgment  debtor  named  therein. 

H.  C,  Denison,  for  appellant. 

Tremain,  Tyler  A  Patterson,  for  respondent 

Danibls,  J.  The  order  which  the  motion  was  made  to  yacate 
was  made  on  the  return  of  an  order  requiring  the  defendant  to 
appear  at  a  certain  time  and  place  specified,  and  show  cause  why  he 
should  not  be  attached  as  for  a  contempt,  and  it  is  claimed  to  have 
been  irregular  because  it  did  not  require  him  to  show  cause  why  he 
should  not  be  '^punished"  as  for  a  contempt.  The  latter  is  no 
doubt  the  most  preferable  and  correct  form  of  proceeding.  But 
from  the  affidavit  accompanying  the  order  to  show  cause,  it  clearly 
appeared  that  the  proceeding  was' instituted  on  the  fact  of  his  neg- 
lect to  appear  and  be  examined  as  he  had  been  required  by  the 
original  order  made.  And  the  defendant  does  not  claim  that  he 
was  misled  or  failed  to  appear  and  oppose  the  application,  or  excuse 
his  default,  in  consequence  of  the  use  of  the  term  ''attached"  in 
place  of  the  more  appropriate  term  ''punished."  The  object  of 
the  order  was  to  give  him  notice  of  the  proceeding  intended  to  be 
taken  against  him,  so  that  he  could  appear  and  defend  or  excuse 
himself,  in  case  he  desired  to  do  so.  And  no  reason  exists  for  sup- 
posing he  failed  to  do  so  because  of  the  informality  now  complained 
of.  And  nothing  has  been  shown  by  him  which  would  justify  his 
omission  to  appear  when  he  was  first  required  to  do  so,  or  excuse 
him  from  answering  if  he  had  appeared,  on  either  occasion. 

The  defect  relied  upon  in  support  of  the  motion  was  at  most  an 
irregularity  which  was  not  shown  to  have  prejudiced  the  defendant 
in  any  way  whatever.  The  import  of  the  order  requiring  him  to 
appear  and  show  cause  was,  that  he  was  to  be  proceeded  against  for 
his  previous  default.  And  that  afforded  him  good  reason  for 
believing  that  .he  would  be  punished  unless  his  default  was  justified 
or  excused  at  the  return  of  the  order. 

As  an  irregularity  the  order  should,  in  terms,  have  specified  it  as 
the  ground  on  which  the  motion  would  be  made.    That  was  re- 
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qnired  by  the  forty-sixth  rule.  It  did  not  do  so^  and  for  that  as 
well  as  the  other  reasons  mentioned^  the  motion  was  properly 
denied. 

The  order  should  be  afiSrmed^  with  $10  costs  besides  disburse- 
ments. 

Order  affirmed. 


Llamosas  v.  Llamosas,  appellant. 

Divoree — aUofeance  to  to^fe  pendente  lUe — what  not  unreaeandbie  aUowance. 

Where  the  fftcts  set  forth  in  a  oomplaint  by  the  wife  for  divorce  are  safficient 
to  entitle  the  plaintiff  to  a  judgment  although  denied,  and  the  wife  appears 
to  be  in  destitute  drcumstancee,  an  allowance  will  usually  be  made  sufScient 
to  enable  her  to  maintain  the  litigation  and  support  herself  respectably  in 
the  meantime. 

An  allowance  of  (85  per  week  and  $500  to  plaintiff's  attorneys,  hdd,  not  un- 
reasonable where  it  was  alleged  that  defendant  was  a  person  of  ample  means, 
which  averment  was  not  denied,  but  simply  an  allegation  made  that  defend- 
ant relied  for  subsistence  on  the  successful  prosecution  of  his  business,  and  it 
was  shown  that  he  had  $18,000  in  one  investment,  and  had  received  $5,000 
through  his  wife. 

Appeal  from  an  order  granting  alimony.  The  action  was  brought 
by  Altagracia  Cepeda  de  Llamosas  against  Antonio  Llamosas  for  a 
divorce  a  mensa  et  thoro.  Before  the  appearance  of  defendant^ 
plaintiff  petitioned  the  court  for  an  allowance  pendente  lite.  The 
complaint  set  out  the  intermarriage  of  defendant  in  Cuba;  that 
plaintiff  and  defendant,  since  their  marriage,  were  inhabitants  of 
the  State  at  least  a  year,  and  the  plaintiff  is  still  a  resident;  that 
defendant  has  been  guilty  of  cruel  and  inhuman  treatment  toward 
plaintiff;  two  instances  being  specified;  that  defendant  abandoned 
plaintiff  on  a  specified  date.  The  issue  of  the  marriage  were  named; 
the  receipt  of  a  donation  by  defendant  of  $5,000  gold  from  plain- 
tiff's parents,  and  the  ability  of  defendant  to  support  plaintiff,  and 
her  inability  to  support  herself  were  alleged. 

The  matter  was  sent  to  a  referee  to  take  proofs,  and  report  what 
would  be  a  suitable  allowance.  The  referee  reported  that  defendant 
had  received  $5,000  from  plaintiff's  parents;  had  property  of  the 
value  of  $18,000  invested  in  stock  of  the  Oommercial  Warehouse 
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Company,  and  that,  as  near  as  conld  be  ascertained,  his  income  was 
16,000  per  year.  The  referee  also  reported  that  defendant  was  tem- 
porarily in  the  city  liable  to  depart  therefrom  at  any  moment,  and 
stated,  as  his  opinion,  that  $35  per  week  would  be  a  suitable  allow- 
ance to  plaintiff  during  the  pendency  of  the  action;  $500  a  suitable 
counsel  fee  for  plaintiff's  attorneys,  and  that  the  defendant  should 
giye  security  in  the  sum  of  $1,000  for  the  payment  of  the  allow- 
ances, with  one  surety,  who  should  be  a  resident  householder,  or 
real-estate  holder  within  the  State,  and  should  justify  in  double 
said  amount. 

After  the  report  of  the  referee  was  made,  defendant  put  in  an 
answer  denying  the  allegations  of  cruelty  and  abandonment,  stating 
that  he  and  plaintiff  had  mutually  agreed  to  liye  separately ;  that 
they  had  agreed  upon  a  sum  for  her  support,  which  he  had  paid, 
etc.,  and  stated  "ihait  his  business  requires  him  to  trayel,  and  that 
he  relies  for  subsistence  on  the  successful  prosecution  of  that  busi- 


ness.'* 


After  defendant's  appearance,  an  order  was  entered  confirming 
the  report,  from  which  defendant  appealed. 

Coudert  Brothers,  for  appellant,  cited  2  Barb.  Ch.  Pr.  266;  Whit- 
my  V.  Whitney,  22  How.  176;  Wood  v.  Wood,  2  Paige,  109;  Osgood 
V.  Osgood,  id,  621. 

Sullivan,  Kohbe  £  Fowler,  for  respondent. 

Dakiels,  J.  The  facts  alleged  in  the  complaint  in  this  action 
are  sufficient  to  entitle  the  plaintiff  to  a  judgment  of  separation 
from  the  defendant  under  the  provisions  of  the  statute  of  this 
State,  and  although  they  are  denied  by  him,  it  is  entirely  clear  that 
a  substantial  controyersy  exists  between  the  parties  which  may  result 
in  the  recoyery  of  the  relief  demanded  by  her. 

Where  that  is  the  case  and  the  wife  appears  to  be  in  destitute 
circumstances,  an  allowance  is  usually  made  to  her  out  of  her  hus- 
band's means  sufficient  to  enable  her  to  carry  on  the  litigation,  and 
where  that  is  justified  by  his  circumstances,  also  to  maintain  herself 
respectably  in  the  meantime. 

The  complaint  in  this  cause  contains  the  statement  that  the 
defendant  is  a  person  of  ample  means.  And  he  has  not  denied 
that  ayerment,  but  simply  states  in  that  connection  that  he  relies 
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for  sabsistenoe  on  the  sucoessful  prosecution  of  his  bosmess*  This 
statement  may  be  entirely  true  and  he  at  the  same  time  be  a  person 
of  ample  means,  as  the  plaintiff  has  alleged  him  to  be. 

On  the  hearing  he  was  shown  to  own  918,000  stock  in  the  Oom- 
mercial  Warehouse  Company,  and  to  haye  received  (5,000  from  the 
plaintiff's  father. 

Whether  he  owned  other  property  or  not  did  not  appear,  beyond 
the  allegations  of  the  pleadings.  From  them  it  is  most  probable 
that  he  did,  and  that  supposition  is  confirmed  by  the  style  in  which 
he  lived  with  his  wife  and  children  before  his  separation  from  her, 
and  from  the  circumstance  that  though  present  with  his  counsel 
during  a  part  of  the  hearing  before  the  referee,  he  made  no  denial 
of  the  propriety  of  her  claim,  amounting  to  $35  or  $40 
per  week  for  the  support  of  herself  and  their  child.  If  he 
was  not  able  to  supply  her  with  that  weekly  amount  he  should  have 
been  sworn,  as  he  had  the  right  to  be,  and  shown  that  to  be  the 
state  of  his  circumstances.  His  omission  to  do  that  was  in  the 
nature  of  a  concession  of  his  ability  to  pay  what  she  demanded. 

It  is  true  that  there  was  no  proof  as  to  the  amount  which  would 
be  required  on  the  part  of  the  plaintiff  to  carry  on  the  prosecution 
of  her  action.  But  the  inquiry  as  to  the  fact  was  referred  to  a 
member  of  the  legal  profession  whose  experience  and  knowledge 
could  be  trusted  with  the  decision  of  that  question,  even  though  no 
evidence  beyond  the  papers  in  the  case  should  be  given  to  guide  the 
proper  exercise  of  his  judgment. 

The  allowances  in  both  respects  are  certainly  more  liberal  and 
ample  than  ordinary  circumstances  would  justify,  but  this  court 
cannot  hold  that  injustice  was  done  to  the  defendant  in  making 
.them,  as  long  as  the  referee  had  sufficient  before  him  to  warrant 
him  in  believing  the  allegation  in  the  complaint  that  his  means  were 
ample  and  he  refrained  from  giving  any  explanation  concerning 
their  extent  himself. 

The  security  required  for  the  payment  of  the  sums  awarded  to 
the  plaintiff  was  sanctioned  by  the  statute.  2  B.  S.  148,  §  ^. 
And  the  order  appealed  from  should  be  affirmed,  with  $10  costs, 
besides  disbursements. 

Order  affirmed. 
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Trimh,  appellant^  y.  Mabsh. 
Judgmeni  — ^  wJua  w  not  final  judgment — Oatts  — motion  far  eoBtra  aUowmce, 

After  jadgment  had  been  entered  for  defendant,  in  accordance  with  a  remittitur 
from  the  court  of  appeals,  that  court,  upon  the  application  of  plaintiff,  ordered 
a  return  to  it  of  the  remittitur,  in  order  to  enable  plaintiff  to  move  for  a  re^ir- 
gument  of  the  appeal.  The  motion  being  denied,  and  the  remittitur  being 
again  sent  down,  before  entering  judgment  thereon,  defendant  moved  for  an 
extra  allowance  of  costs.  Held,  that  the  first  judgment,  being  opened  by  the 
act  of  the  plaintiff,  was  canceled,  final  judgment  was  not  entered,  and  defend- 
ant's motion  was  in  time. 

Appeal  from  an  order  at  the  special  term  granting  an  extra 
allowance  of  costs  to  defendants.  The  action  was  brought  by 
George  S.  Trimm  and  another  against  William  B.  Marsh  and  others 
to  redeem  certain  mortgaged  premises.  The  action  was  tried,  and 
judgment  rendered  in  favor  of  the  plaintiff.  This  was  reversed  by 
the  general  term,  and,  upon  appeal  to  the  court  of  appeals,  the 
decision  of  the  general  term  was  affirmed,  and  judgment  absolute 
directed  for  defendant,  which  was  duly  entered.  Thereafter  plain- 
tiffs, desiring  to  move  for  a  re-argument,  procured  from  the  court 
of  appeals  an  order  requesting  that  such  remittitur  be  returned  to 
that  court,  and  upon  this  and  the  motion  of  plaintiffs  the  remit- 
titur was  returned.  A  motion  for  re-argument  was  made  in  the 
commission  of  appeals  and  denied,  and  the  remittitur  again  sent 
down.  Before  fiUng  the  same  and  re-entering  judgment,  defend- 
ants moved  for  an  extra  allowance  of  costs,  which  was  granted,  Mr. 
Justice  DoKOHUE  holding  as  follows: 

''In  this  case,  when  the  former  motion  was  heard,  there  was  a 
substantial  judgment  of  the  court,  and  the  decision  was  that,  as  it 
then  stood,  no  allowance  could  be  given.  By  the  plain tiffs^'own 
act,  that  judgment  has  been  virtually  canceled  and  vacated;  and  I 
think  that,  as  the  case  now  stands,  tibe  defendant  can  sustain  his 
motion  for  an  allowance,  and  an  allowance  of  $500  is  granted." 

Wheeler  H.  Peckhamy  for  appellant,  cited  Fa?»  Rensselaer  y.  Xidd, 
5  How.  242;  Wolfe  v.  Van  Mstrand,  2  N.  Y.  670;  Osborne  v.  Betts, 
8  How.  31;  People  Y.  N.  Y.  Cent.  R.  R.  Co.,  29  N.  Y.  428,  429. 

Justus  Palmer,  for  respondent. 
Vol.  IV,  N.  Y.Rbp.  — 73 
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Lawbei^ce^  J.  By  taking  the  remittitur  from  the  files  of  this 
court,  and  returning  the  same  to  the  appellate  court,  it  became 
necessary,  after  the  denial  of  the  motion  in  the  commission  of 
appeals,  to  enter  another  judgment  in  this  court  upon  the  remit- 
titur.  We  think,  therefore,  that  it  cannot  fairly  be  said  that  there 
was  a'  final  judgment  in  this  case  at  the  time  the  motion  for  an 
allowance  was  made;  that  there  was  a  judgment  in  the  action  which 
precluded  the  defendant  from  moving,  or  which  prevented  the  court 
from  granting  an  extra  allowance. 

It  follows,  therefore,  that  the  order  at  the  special  term  should  be 

afi^'med,  with  costs. 

Order  (fffirmed. 


Jeffbas,  appellant,  v.  McKillop  and  Spbague  Compamt. 

Pleading — action  far   libel -^irrelevant  and  redundant  matter — appealaHfU 

order  —  discretionary  one  is. 

In  an  action  against  a  "  commercial  agencj  "  company  for  libel,  the  answer 
set  up  that  defendants  and  a  firm  in  the  same  business  were  under  a  mutual 
contract,  to  furnish  each  other  with  information  concerning  the  commercial 
standing  of  business  men ;  that  the  alleged  libelous  words  were  telegraphed 
to  said  firm  in  confidence,  as  a  warning,  for  the  purposes  of  their  business 
only  and  for  the  purpose  of  eliciting  from  said  firm  correct  information  con- 
cerning plaintiffs  for  defendants'  own  use.  A  motion  to  strike  out  these 
allegations  of  the  answer,  as  irrelevant  and  redundant,  was  denied.  JSdd, 
(1)  that  although  discretionary,  the  order  denying  the  motion  was  appeal- 
able ;  and  (2)  that  the  allegations  were  not  irrelevant  or  redundant,  as  (a) 
defendants  were  entitled  to  allege  circumstances  showing  the  nature  and 
character  of  the  libel,  and  as,  (b)  under  section  165  of  the  Code,  being  in 
justification  and  mitigation  of  such  libel. 

Appeal  from  an  order  at  special  term  denying  a  motion  to  strike 
out  certain  parts  of  the  answer  as  irrelevant  and  redundant.  The 
action  was  brought  by  Nathaniel  A.  Jeffras  and  another  against  the 
McKillop  and  Sprague  Company,  a  corporation  formed  under  the 
laws  of  this  State,  to  recover  damages  for  an  alleged  libel.  The 
material  facts  appear  in  the  opinion. 

4 

Charles  A.  Jackson,  for  appellant. 
Julien  T.  Davis,  for  respondent. 
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Lawbehtge,  J.  This  is  an  appeal  from  an  order  denying  a 
motion  made  on  the  part  of  the  appellants,  to  strike  out  certain 
portions  of  the  answer  of  the  defendants  as  irrelevant  and  redun- 
dant. The  action  is  for  a  libel  alleged  to  have  been  maliciously 
composed  and  published  of  and  concerning  the  plaintiffs  by  the 
defendants.  The  defendants  area  corporation  created  and  organized 
under  the  laws  of  the  State  of  New  York,  whose  business  is  that  of 
printing  and  publishing  books,  pamphlets  and  newspapers  relating 
to  commercial  credit,  and  the  furnishing  of  information  respecting 
the  same.  The  plaintiffs  were  merchants  doing  business  in  the 
city  of  Cincinnati,  in  the  State  of  Ohio,  at  the  time  of  the  publi- 
ca^on  of  the  alleged  libel. 

The  portion  of  the  answer  which  it  is  moved  to  strike  out  alleges 
that  the  defendants,  for  the  purposes  of  their  business,  have  connected 
with  them  other  commercial  agencies,  with  whom,  including  the  firm 
of  Tappan,  McKillop  &  Co.,  they  have  contracts  that  each  shall  fur- 
nish to  the  other,  to  enable  them  to  carry  out  their  contracts  with 
their  respective  subscribers,  information  that  either  may  need 
concerning  the  business  and  commercial  standing  of  any  person  or 
firm  within  the  territorial  district  or  elsewhere  within  which  either 
of  the  parties  to  the  contract  may  carry  on  business.  That  such  a 
contract  existed  between  the  defendants  and  the  firm  of  Tappan, 
McEillop  &  Co.^  of  the  city  of  Cincinnati,  prior  to  the  1st  day  of 
July,  1873  ( the  date  of  the  alleged  publication  ),  which  contract 
had  ten  years  to  run  from  the  Ist  of  July,  1870.  It  is  then  averred 
that  the  words  complained  of  were  composed  and  telegraphed  as  a 
warning  and  for  information  to  said  firm,  and  in  confidence  and  for 
their  business,  and  were  not  to  be  used  in  any  other  way ;  and  also 
for  the  purpose  of  eliciting  a  reply  from  said  firm  that  would  give 
the  defendants  the  information  they  required  about  the  commercial 
standing  and  credit  of  the  plaintiffs,  in  order  that  the  defendants 
might  place  upon  their  books  a  true  and  correct  account  about  the 
plaintiffs  and  correct  the  rumor  as  to  the  embarrassments  of  the 
plaintiffs,  if  such  rumor  were  untrue.  Also  that  the  plaintiffs  were, 
at  the  time  of  the  alleged  publication,  subscribers  to  the  commercial 
agency  of  Tappan,  McEillop  Sc  Co. 

It  is  objected  on  the  part  of  the  respondents  that  the  order  in 
question  rested  in  the  discretion  of  the  court,  and  that  an  appeal 
will  not,  therefore,  lie  to  the  general  term. 

I  think  that  the  decision  of  the  court  of  appeals  in  the  very  recent 
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cases  of  lAv&rmore  y.  Bainbndge,  47  How.  354^  and  Gh'ay  ▼. 
Fisk,  53  N.  Y.  630,  have  settled  definitely  that  even  in  cases  where 
the  motion  is  addressed  to  the  discretion  of  the  justice  at  the  special 
term,  an  appeal  lies  to  the  general  term,  and  that  in  such  case,  if 
the  justice  decides  wrongly  in  the  first  instance,  it  is  not  only  the 
right  but  the  duty  of  the  general  term  to  correct  his  error. 

But  I  am  not  satisfied  that  there  was  any  error  committed  in  the 
disposition  which  was  made  of  this  motion  at  the  special  term.  An 
answer  is  said  to  be  irreleyant  when  the  matter  which  it  sets  forth 
has  no  bearing  on  the  question  in  dispute,  does  not  affect  the  sub- 
ject-matter of  the  controversy,  and  can  in  no  way  affect  or  assist 
the  decision  of  the  court.  See  Lee  Bank  v.  Kitching,  11  Abb.  435; 
Cc^ill  V.  Palmer,  17  id.  196;  Fahhricotti  v.  Launitz,  3  Sandl  743. 

The  business  in  which  the  defendants  were  engaged  was  a  lawful 
business,  and  communications  made  by  them  in  good  faith  to  their 
subscribers  are  held  to  be  privileged  communications.  Ormsby  t. 
Douglass,  37  K  Y.  477.  The  matter  set  forth  in  the  complaint  as 
libelous  consisted  of  a  communication  by  the  defendants  to  another 
mercantile  agency,  with  which  the  diefendants  allege  they  have  a 
contract  by  which  each  was  to  supply  to  the  other  any  information 
that  either  might  need,  or  that  might  be  of  use  to  either  in  their 
respective  business,  and  to  enable  them  to  carry  out  their  own 
and  their  respective  contracts  with  their  subscribers. 

Without  determining  definitely  whether  such  communicationB 
are,  within  the  rule  laid  down  in  Ormshy  v.  Douglass,  37  N.  Y.  477, 
privileged  communications,  I  think  that  the  defendants  are 
entitled  to  allege  in  their  answer  the  circumstances  under  which 
the  alleged  libelous  matter  was  published,  for  the  purpose  of  show- 
ing the  nature  and  character  of  the  publication,  and  that  in  that 
view  it  cannot  be  said  that  l^e  matters  contained  in  the  allegation 
sought  to  be  striken  out  have  no  bearing  upon  the  question  in  dis- 
pute, or  that  they  do  not  affect  the  subject  in  controversy.  In  this 
view  the  portion  of  the  answer  objected  to  cannot,  therefore,  be 
said  to  be  irrelevant  or  redundant.     See  cases  supra. 

Again,  under  the  provisions  of  the  165  th  section  of  the  Code,  a 
defendant  is  entitled  to  allege  in  his  answer  both  the  truth  of  the 
matter  charged  as  defamatory  and  any  mitigating  circumstanoes. 
The  portion  of  the  answer  complained  of  is  alleged  both  by  way 
of  justification  and  mitigation.  If  not  good  as  a  justification  it 
certainly  contains  matter  proper  to  be  taken  into  consideration  in 


OGTOBEB  TERM,  1874. 


58i 


JefirasT.  McKillop  and  Spiag^e  Co. 


mitigataon.  BtAsh  v.  Prosser,  11  N.  Y.  347;  Biabey  v.  SliaWy  12 
id.  67.  And  it  proper  to  be  pleaded  for  any  purpose,  the  mat- 
ters contained  in  the  allegation  cannot  be  considered  as  irrelevant 
or  redundant. 

I  am  therefore  in  favor  of  afBrming  the  order  of  the  special  term, 
with  costs. 

Order  affirmed. 
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Inturanee — lifs  poUey  —  cmoided  by  false  statements  in  a/ppUeatian. 

An  application  for  a  policy  o^  ^^  insurance  contained  this :  "  It  la  agreed  tliat 
the  answers  to  the  annexed  questions  shall  be  the  basis  and  form  part  of  the 
policy  granted  on  this  application,  and  if  the  same  be  not  in  all  respects  full, 
trae  and  correct,  the  said  policy  shall  be  void,  and  all  moneys  paid  on 
account  thereof  forfeited."  One  of  the  annexed  questions  was :  *'  Have  the 
parents,  ancles,  aunts,  brothers  or  sisters  of  the  party  been  afflicted  with 
insanity,  consumption,  or  with  any  pulmo^arV,  scrofulous  or  other  constitu- 
tional disease  ?  "  This  question  was  answered  "  No."  But  the  applicant's 
brother  had  been  afflicted  and  died  with  consumption.  Held,  that  the  policy 
was  avoided. 

Hdd,  also,  that  the  presumption  was  that  the  applicant  understood  the  con- 
tents of  the  application  signed  by  her,  and  this  was  not  overcome  by  evi- 
dence that  she  informed  the  agent  who  took  such  application  that  she  under- 
*  stood  her  brother  died  of  consumption.  Plumb  v.  Cattaraugus  Ins,  Co.,  18 
N.  Y.  892,  and  Rowley  v.  Empire  Ins.  Co.,  36  id.  650,  distinguished. 

Motion  for  a  new  trial  after  a  nonsuit  at  the  circuit  upon  excep- 
tions ordered  to  be  heard  in  the  first  instance  at  general  term.  The 
action  was  brought  in  Livingston  county  by  Anson  M.  Baker  against 
The  Home  Life  Insurance  Company  to  recover  15,000  on  a  joint 
policy  of  life  insurance  given  by  defendant  upon  the  lives  of  plain- 
tiff and  his  wife,  Martha  0.  Baker.  The  application  for  the  insur- 
ance was  made  in  ISTovember,  1868,  and  Martha  C.  Baker  died  in 
December,  1870,  of  pulmonary  consumption.  The  defendant  set 
up  that  the  deceased  in  the  application  made  certain  false  state- 
ments which,  by  the  terms  of  the  contract,  avoided  the  policy.  The 
case  was  tried  before  a  jury  and  upon  motion  of  defendant,  the 
court  directed  a  nonsuit.  Other  material  facts  sufficiently  appear 
in  the  opinion. 
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Bingham  &  Stevens  and  0.  P.  Danforthy  for  appellants,  cited  upon 
the  question  of  breach  of  warranty  by  insured.  Miller  y.  Mut  Ben,  L. 
Ins.  Co.,  31  Iowa,  216 ;  Horn  v.  Amiccible  M.  L.  Ins.  Co.,  64  Barb. 
81 ;  Swift  V.  Mass.  M.  L.  Ins.  Co.y  2  N.  Y.  Sup.  302 ;  Hoffman  y. 
Btna  F.  Ins.  Co.,  32  N.  Y.  405 ;  Welts  v.  Conn.  M.  L.  Ins.  Co.,  48 
id.  34,  39  ;  Clinton  y.  Hope  Ins.  Co.,  45  id.  454. 

L.  A.  Hayward  and  A.  B.  Capwell,  for  respondent. 

Taloott,  J.     This  was  an  action  on  a  life  insurance  policy  on 
the  joint  Uycs  of  the  plaintiff  and  his  late  wife,  the  loss  payable  to 
the  surYiYor.     Attached  to  the  application  and  to  the  answers  to 
the  questions  propounded  on  behalf  of  the  insurance  company  was 
an  agreement  by  the  plaintiff,  signed  by  him,  containing  the  follow- 
ing amongst  other  proYisions  :  "  And  it  is  further  agreed  that  the 
preceding  answers  giYcn  to  the  annexed  questions  and  the  accom- 
panying statements  and  this  declaration  shall  be  the  basis  and  form 
part  of  the  contract  or  policy  which  may  be  granted  on  this  appli- 
cation.    And  if  the  same  be  not  in  all  respects  full,  true  and  cor- 
rect, the  said  policy  shall  be  Yoid,  and  all  moneys  which  may  haYe 
been  paid  on  account  thereof  shall  be  forfeited  to  said  company." 
And  the  policy  itself  declares  th&t  the  same  is  granted  by  the  com- 
pany and  accepted  by  the  assured  upon  the  express  condition  that  if 
the  statements,  declarations  and  agreement  made  by  or  for  the 
assured  contained  in  the  application,  upon  the  faith  of  which  the 
policy  is  made,  shall  he  found  untrue  in  any  respect,  the  company 
shall  not  be  liable  for  the  payment  of  the  sum  assured  or  any  part 
thei^of,  and  the  policy  shall  cease  and  be  null  and  Yoid  and  of  no 
effect.     Among  the  questions  and  answers  in  writing  which  consti- 
tuted a  part  of  the  application  was  the  question  numbered  twenty, 
as  follows  :  "  Have  the  parents,  uncles,  aunts,  brothers  or  sisters  of 
the  party  been  afflicted  with  insanity,  consumption,  or  with  any 
pulmonary,  scrofulous  or  other  constitutional  disease  ?  "    This  the 
assured  answered  by  a  simple  and  unqualified  negatiYC.     The  evi- 
dence  was  pretty  clear  to  show  that  seYeral  of  the  brothers  and  sis- 
ters of  Mrs.  Baker  had  died  from  consumption.     As  to  some  of 
these  cases,  howcYer,  there  might  haYe  been  some  question  of  fact, 
but  as  to  the  case  of  William  L.  Dana,  a  brother  of  Mrs.  Baker, 
there  seems  to  haYe  been  no  room  for  any  such  question.     Doctor 
Wolcott,  an  experienced  physician,  under  whose  care  Mr.  Dana  had 
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been  for  some  two  years  before  his  death,  and  who  had  most  ample 
opportunity  for  ascertaining  by  every  method,  the  disease  with 
which  he  was  afflicted  and  of  which  he  died,  unhesitatingly  pro- 
nounces that  disease  to  have  been  tubercular  consumption,  and 
states  that  he  examined  his  lungs  several  times  during  the  progress 
of  the  disease  by  the  usual  methods  of  percussion  and  auscultation, 
and  gives  the  history  of  the  disease  and  symptoms  down  to  the  time 
of  death.     The  qualifications  of  Dr.  Wolcott  are  in  nowise  ques- 
tioned,  and  his  testimony  is  in  no  respect  impeached  or  rendered 
doubtful.     If   any  thing  can  be  proved,  as  a  matter  of   medical 
science,  we  think  it  was  established  in  the  case  beyond  aU  question 
that  William  L.  Dana,  the  brother  of  Mrs.  Baker,  had  been  af&icted 
with  and  had  died  of  consumption  prior  to  the  "application  for  this 
policy.     This  being  so,  and  the  answer  to  the  twentieth  question 
being  thus  shown  to  be  untrue,  by  the  express  terms  of  the  agree- 
ment accompanying  the  application  and  of  the  policy  itself,  the 
company  was  not  liable  for  the  amount  insured  or  any  part  thereof. 
It  is  true  the  twentieth  question  is  very  far  reaching.     And  the 
answer  to  it,  being  an  absolute  and  unqualified  negative,  was  a  very 
incautious  and  dangerous  assertion,  but  it  is  not  for  the  court  to  alter 
the  plain  contract  of  the  parties.     If  persons  procuring  policies  see 
fit  to  take  such  contracts,  and  make  such  statements  as  the  basiF 
thereof,  they  must  abide  the  consequences.     To  allow  the*  state- 
mentfif  to  be  contradicted  upon  the  claim  that  the  party  had  signed 
them  without  having  read  them,  when  there  was  no  pretense  that 
he  was  prevented  from  reading,  or  that  the  contents  were  in  any 
way  misrepresented,  would  be  to  destroy  all  security  afforded  by 
reducing  contracts  to  writing.     The  plaintiff   testifies  that  Mrs. 
Baker  informed  the  agent  of  the  company  that  she  understood  her 
brother,  William  L.  Dana,  had  died  of  consumption.     Neverthe- 
less both  of  the  assured  signed  the  statement  containing  the  answer 
to  the  twentieth  question,  and  as  to  Mrs.  Baker  there  is  no  evi- 
dence tending  to  rebut  the  presumption  that  she  signed  the  paper 
with  a  full  knowledge  of  its  contents. 

The  case  of  Rowley  v.  Empire  Ins,  Co.,  36  N.  Y.  650,  on  which  the 
plaintiff's  counsel  seems  to  rely  to  establish  the  proposition  that  if  a 
true  statement  is  made  to  the  agent  and  he  puts  down  a  false  answer, 
the  company  is  nevertheless  bound,  is  a  very  different  case  from  the 
present.  In  that  case  the  statement  was  made  to  the  agent,  accord- 
ing to  the  truth,  and  the  assured  signed  the  statement  in  blank. 
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upon  the  agreement  of  the  agent  to  insert  the  particulars  as  fur- 
nished to  him.  The  agent  took  the  application  away  with  him  and 
afterward  filled  it  ap  incorrectly,  and  the  question  in  the  case,  was 
whether  in  filling  up  the  application  under  these  circumstances  the 
agent  was  acting  as  the  agent  of  the  company  or  of  the  assured, 
and  it  was  held  that  he  acted  as  the  agent  of  the  company  in  filling 
up  the  blank  in  the  absence  of  the  assured,  he  haying  assumed  to 
receiye  the  application  in  blank,  and  agreed  to  fill  it  up  according 
to  the  instructions. 

In  Plumb  V.  Cattaraugus  Ins.  Co.y  18  N.  Y.  392,  the  agent  had 
assumed  to  make  the  survey,  it  being  a  part  of  his  duty  as  agent  of 
the  company  to  make  the  survey,  and  he  made  the  statement  to  the 
assured  of  the  measurements.  The  statement  signed  by  the  assured 
as  to  the  measurements  was  according  to,  and  on  the  faith  of,  the 
measurements  furnished  to  him  by  the  agent.  And  on  the  assump- 
tion that  the  agent  was  authorized  on  behalf  of  the  company  to 
make  these  measurements,  it  was  held  that  the  company  was 
estopped  to  deny  the  truth  and  accuracy  of  the  measurements  fur- 
nished by  its  agent  to  the  assured  on  the  principle  that  ^'  where  one 
by  his  acts  or  conduct  willfully  causes  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief,  so  as  to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  a  different  state  of  things  as  existing  at 
the  same  time."  The  reasons  why  these  cases  should  not  be 
extended  to  a  case  like  the  present  are  forcibly  presented  in  Bliss 
on  Life  Ins.,  §  292.  At  all  events,  in  the  present  case  the  violent 
presumption  of  the  law  is  that  Mrs.  Baker  fully  understood  the 
contents  of  the  statement  signed  by  her,  and  its  legal  effect,  and 
there  is  absolutely  no  evidence  to  repel  this  presumption  as  to  her. 
Consequently,  whatever  maybe  claimed  as  to  the  evidence  touching 
the  diseases  and  death  of  Mrs.  Baker  herself,  and  of  her  other  bro- 
ther and  sister,  there  would  seem  to  be  no  question  but  that  the 
statement  in  answer  to  the  twentieth  question  was  untrue  in  regard 
to  William  L.  Dana,  nor  but  that  a  verdict  finding  the  answer  to 
be  true  would  have  been  unauthorized  upon  the  evidence.  We 
think,  therefore,  that  the  nonsuit  was  right  upon  the  ground  on 
which  it  was  placed  at  the  circuit,  and  a  new  trial  is  denied,  and 
judgment  ordered  upon  the  nonsuit  Ordered  accordingly. 

Nora.— In  FlUih  ▼.  Am,  Pop.  lAfe  Ins.  Co.,  2  N.  Y.  Sup.  247,  the  applicant  made  these 
false  statements ;  that  he  never  had  any  local  disease ;  that  he  had  lived  in  New  York ; 
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that  he  was  and  had  been  a  traveling  agent.  He  had  had  sore  eyes,  had  liyed  in  Vir- 
ginia and  bad  been  a  painter.  Held,  that  the  policy  was  avoided.  In  Svoift  y.  Mam. 
MuU  Fire  Ins,  Ok,  Id.  8QS,  it  was  held  that  a  fal^e  statement  in  the  application  which 
was  contradicted  by  another  true  statement  therein  did  not  render  the  policy  void. 

In  Equitable  lAfe  Auur.  Co.  v.  Paienoru  41  Ga.838 (6  Am.  Rep.  535),  the  applicant  stated 
that  he  was  married.  The  fact  was  that  his  reputed  wife  had  a  former  lawful  husband 
living,  unknown  to  the  applicant,  who  made  the  statement  in  good  faith.  Held,  not 
to  avoid  the  policy. 

WHkiruon  v.  Conn.  MvL  Life  Ine.  Co.,  99  Iowa,  119  (6  Am.  Rep.  657).  It  was  held  in  this 
case  that  a  negative  answer  to  the  question  ^*  Has  the  party  ever  met  with  an  acciden- 
tal or  serious  personal  Injury?  "  did  not  avoid  the  policy  when  the  fact  was  that  he 
had  met  with  a  slight  injury  not  afTectlng  his  health  or  longevity. 

In  Kdaey  v.  Univ,  Life  Ins.  Co.,  85  Conn.  225,  it  was  held  that  the  statements  made  in . 
the  application  for  a  policy  containing  the  provision  that  the  statements  made  therein 
were  In  all  respects  true  and  without  the  suppression  of  any  fact  relating  to  the  health 
of  the  Insured  were  warranties,  and  even  if  not  so,  were  material  to  the  risk,  and 
would  avoid  the  policy  if  untrue.  To  the  same  effect  was  the  case  of  MtU.  Benef.  JJf€ 
Ins.  Co.  V.  Miller,  85  Ind.  475 ;  VaJUUm  v.  NaJL  Loan  Fund  Life  Ins.  Co.,  86  N.  T.  82. 

See,  however,  contra,  Prloe  v.  Phanix  Mvl.  Life  Ins.  Co.,  17  Minn.  497, 10  Am.  Rep.  116 ; 
Wise  V.  Mut.  Benef.  Life  Ins.  Co.,  84  Md.  582;  OampbeU  v.  New  Eng.  MvL  L,  Ins.  Oo^  96 
ICass.  881 ;  Jtfut.  Life  Ins.  Co.  of  N.  T.  v.  Wager,  27  Barb.  854. 

The  following  English  cases  bear  upon  th  e  subject :  Jones  v.  Proo.  Ins.  Co.,  8  Jur.  N. 
8. 1004;  8.  C,  20  L.  J.  C.  P.  272 ;  8  C  B.  N.  8.  65;  Cazenove  v.  BriL  Eq.  L. Ins.  Co.^  6  Jur. 
N.  8. 1809;  8.  C,  28  L.  J.  C.  P.  260 ;  6  C.  B.  N.  8.  437;  FbuAes  v.  Manch.ALond,  L.  Ins.  Oo^ 
8F.&F.440:  Oeae;^v.inaaa,14M.ft  W.95;  8.  C,  9  Jur.  691;  16  L.  J.Rxoh.37;  Wheel- 
tonv.  Hordletv,  3  Jur.  N.  8. 1169;  8.  C,  26  L.  J.  Q.  B. 265 ;  8  B1.&  B1.283;  Wainwri^fiU  r. 
Bland,  1  M.  &  W.  82 ;  8.  C,  1  Oale,  406;  1  M.  ft  Rob.^1 ;  Anderson  v.  Fitxgeraid,  4  H.  I.. 
Gas.  484 :  8.  C,  17  Jur.  995 ;  Fotokes  v.  Manoh.  A  Lond.  Assur.  Assoc,  8  B.  ft  8. 017 ;  8.  C, 
82  L.  J.  Q.  B.  158;  11 W.  R.  622 ;  8  L.  T.  N.  8. 809;  Morrison  v.  Muepratt,  4  Ring.  00;  8.  a, 
12  Moore,  231 ;  Huekman  v.  Femie,  8  M.  ft  W.  505 ;  8.  C,  1  H.  ft  H.  149 ;  2  Jur.  444 ;  Von 
Lindeneauy.  Desborouoh,  3  M.  ft  R.  45;  8.  C,  8  B.  ftC.  586;  8C.  ft  P.  860;  Duekett  ▼.  fTO- 
Ilatns,  2  C.  ft  M.  848 ;  8.  C,  4  Tyr.  240  ;  Rawlins  v.  DesborougK,  2  M.  ft  Rob.  828 ;  Huekman 
▼.  Femie,  8  M.  ft  W.  505 ;  8.  C,  1  H.  ft  H.  149;  2  Jur.  444;  Button  v.  Waterloo  L.  Amur. 
Co.,  1 F.  ft  F.  786 ;  Perrim  v.  Mar.  A  Q.  Trara.  Ins.  Soc,  6  Jur.  N.  8.  627;  8.  C,  2  EL  ft  BL 
817;  29  L.  J.  Q.  B.  242;  8  W.  R.  568;  Chattock  v.  Shatpe,  1  M.  ft  Rob.  498;  fTotson  f.  Main- 
waring,  4  Taunt.  763 ;  Maynard  v.  BTiode;,  5D.  ft  R.  266;8.  a,lC.ftP.880;  Sweis  T. 
FairUe^  6  C.  ft  P.  1 ;  Huguenin  y.  Bayley,  6  Taunt.  186.— Rip. 
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Trial — wJien  rumauU  or  nerdiet  may  he  directed.    JSxcepHinu — token  avaOahU* 

At  the  close  of  the  teetlmony  at  a  trial  defendant's  oounsel  asked  the  ooart  to 
direct  a  verdict  for  defendant  upon  the  ground  that  upon  certain  facts 
claimed  to  be  established  plaintiff  could  not  recover.  The  court  refused,  and 
upon  the  request  of  plaintiff's  counsel  directed  a  verdict  for  plaintiff,  to^ 
which  refusal  and  direction,  respectively,  defendant's  counsel  excepted.  No 
request  was  made  to  submit  the  question  to  the  jury. 

Held,  that  a  nonsuit  or  a  verdict  should  only  be  directed  where  the  evidence 
on  either  side  is  so  dear  and  undisputed  that  a  verdict  in  conflict  with  is 
could  not  be  sustained. 
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Metd,  also,  that  the  exception  of  defendant  being  distinctly  to  the  adyerae 
ruling  of  the  court  upon  a  question  of  fact,  and  no  question  of  law  being  in- 
▼oWed  or  raised,  it  was  available  to  defendant  on  appeal,  notwithstanding  no 
request  was  made  to  submit  the  question  to  the  jury. 

Motion  for  a  new  trial  upon  a  case  and  exceptions  ordered  to  be 
heard  in  the  first  instance  at  general  term  after  a  verdict  for 
plaintiff  was  directed  by  the  court.  The  action  was  brought  by 
Charles  H.  Wombough  against  Francis  E.  Cooper  to  recover  the 
balance  of  $300  advanced  by  the  firm  of  Lent,  Wombough  &  Co., 
commission  merchants  of  New  York  city,  on  a  consignment  of  a 
quantity  of  hops  by  defendant  to  them  for  sale.  The  defense  was 
that  the  firm  disobeyed  the  instructions  of  the  defendant  to  sell  the 
hops  at  a  time  when  the  same  could  have  been  sold  for  more  than 
enough  to  pay  the  advances  and  other  charges  and  expenses  due  on 
such  hops.  The  defense  of  the  non-joinder  of  proper  parties  plain- 
tiff was  also  set  up.     Other  material  facts  appear  in  the  opinion. 

Oeo,  T,  8pe7u:ery  for  appellant. 

J.  W.  Dininny,  for  respondent 

E.  Darwin  Smith,  J.  At  the  close  of  the  testimony  at  the  trial 
the  defendants'  counsel  asked  the  court  to  direct  a  verdict  for  the 
defendant  on  the  ground  that  Lent,  Wombough  &  Co.,  having 
received  orders  to  sell  at  a  time  when  they  could  have  sold  the  hops 
for  more  than  enough  to  cover  their  advances,  charges  and  commis- 
sions, with  interest,  and  they  not  having  done  so,  the  plaintiff  could 
not  recover.  The  court  refused  so  to  direct,  and  the  defendants' 
counsel  duly  excepted. 

The  plaintiff's  counsel  then  asked  the  court  to  direct  a  verdict 
for  the  plaintiff,  and  the  court  thereupon  directed  a  verdict  for  the 
plaintiff  for  $182.15,  to  which  the  defendants  then  and  there  duly 
excepted.  These  exceptions  present  the  only  points  necessary  to 
consider  in  tlie  decision  of  the  case. 

The  hops  were  unquestionably  sent  to  the  plaintiff  for  sale  at  not 
less  than  sixty  cents  per  pound,  and  the  verdict  is  right  in  amount 
if  plaintiff  is  entitled  to  recover. 

The  hops  were  sbnt  in  October,  1867,  and  the  defendants  gave 
evidence  tending  to  prove  that  in  the  month  of  December  afterward 
they  gave  instructions  to  said  Lent,  Wombough  &  Co.  to  sell  the 
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Bame  absolutely,  immediately  or  before  the  Ist  of  January,  1868, 
and  that  if  such  instructions  had  been  followed  the  said  firm  of 
Lent,  Wombough  &  Go.  would  have  receiyed  from  the  proceeds  of 
said  hops  more  than  sufficient  to  have  reimbursed  them  for  their 
advances.  The  request  of  the  defendants'  counsel  that  the  court 
direct  a  verdict  for  the  defendant  was  therefore  a  sound  and  proper 
request,  if  the  facts  were  so  far  satisfactorily  established  and  undis- 
puted  by  the  evidence  as  to  warrant  such  a  direction. 

The  rule  in  respect  to  the  question  when  a  judge  may  nonsuit  at 
the  circuit  or  direct  a  verdict  for  the  plaintiff  or  defendant  is  sub- 
stantially the  same. 

It  is  that  when  the  evidence  on  either  side  is  so  clear  and  undis- 
puted that  a  verdict  by  the  jury  in  conflict  with  it  could  not  be  sus- 
tained and  the  judge  would  feel  it  his  duty  to  set  it  aside,  then  it  is 
his  duty  to  direct  a  verdict  in  conformity  with  such  evidence,  as  it 
is  his  duty  to  direct  a  nonsuit  when  the  plaintiff's  evidence  entirely 
fails  to  establish  a  cause  of  action.  Appleby  v.  Astor  Fire  Ins.  Co., 
54  N.  Y.  253.  In  accordance  with  this  rule,  I  do  not  think  the 
learned  judge,  at  the  circuit  erred  in  denying  the  request  of  the 
defendants'  counsel  to  direct  a  verdict  for  the  defendant. 

The  evidence  tending  to  prove  the  instructions  to  sell  the  hops, 
absolutely  claimed  to  have  been  given  in  December,  was  not  so  clear, 
unqualified  and  undisputed  as  to  make  the  giving  such  a  direction 
an  imperative  duty  on  the  part  of  the  judge.  On  the  other  hand, 
upon  the  same  principles,  I  think  the  direction,  at  the  request  of 
the  plaintiff's  counsel,  of  a  verdict  for  the  plaintiff  erroneous. 
There  was  not  such  a  defect  of  testimony,  tending  to  establish  the 
defense,  as  to  warrant  such  a  ruling. 

It  seems  to  me  quite  clear  that  if  the  circuit  judge  had  submitted 
the  question  to  the  jury,  whether  explicit  instructions  were  given  to 
the  plaintiff's  firm  in  the  month  of  December  to  sell  said  hops 
immediately-  and  unqualifiedly,  and  they  had  found  a  verdict  on 
that  issue  in  favor  of  the  defendant,  the  court  could  not  properly 
have  set  aside  such  verdict  as  unwarranted  by  the  evidence. 

The  letter,  written  by  the  plaintiff's  firm,  dated  January  17, 
1868,  clearly  admitted  the  receipt  of  a  letter  of  the  19th  of  Decem- 
ber previous,  with  directions  to  sell,  and  corroborates,  in  this  par- 
ticular, the  testimony  of  the  defendant  Cooper  and  the  witness 
Hubbard. 

The  question  remains  whether  this  exception  is  available  to  the 
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defendant,  inasmnch  as  no  request  was  made  to  submit  the  question 
to  the  jury.  It  seems  to  me  that,  under  the  circumstances  of  this 
case,  the  exception  to  the  direction  of  the. court  to  the  jury  to  ren- 
der a  verdict  for  the  plaintiff  is  available,  and  is  a  valid  exception. 
Exceptions  of  this  kind  are  held  unavailing  on  motions  for  a  nonsuit, 
or  where  a  verdict  is  asked  or  directed  for  either  party,  and  no  request 
is  made  to  submit  any  question  to  the  jury,  on  tiie  ground  that 
there  was  a  mutual  assumption  on  the  part  of  the  court,  and  of  the 
counsel,  for  both  parties,  or  a  tacit  assent  to,  or  acquiescence  in, 
the  opinion  of  the  court,  that  there  was  no  question  of  fact  in  the 
case. 

Such  was  the  recent  case  of  Leggett  v.  Hyde  in  the  court 
of  appeals,  reported  in  10  Alb.  Law  Jour.  231.  In  that  case 
Judge  FoLQEB  said,  ^'that  when  each  party  asked  the  court  to 
direct  a  verdict  in  his  favor,  each  conceded  thereby  that  there 
could  be  no  dispute  upon  any  question  of  fact;  each  conceded 
that  there  was  left  for  decision  only  a  question  of  law."  This 
was  clearly  so  in  that  case,  for  upon  reference  to.  the  case  it 
appears  that  at  the  close  of  the  trial,  after  a  motion  for  non- 
suit had  been  made  and  denied,  the  circuit  judge  remarked,  ''  I  do 
not  see  that  there  is  any  thing  to  go  to  the  jury." 

This  remark  or  opinion  of  the  court  was  clearly  acquiesced  in  by 
the  counsel  for  both  parties,  for  neither  objected  or  suggested  that 
any  question  remained  for  the  jury,  or  asked  the  court  to  submit 
any  question  to  them. 

In  the  case  of  Winchell  v.  Hicks,  18  N.  Y.  664,  and  Barnes  v. 
Ferine,  12  id.  18,  it  was  assumed,  upon  the  motion  for  a  nonsuit, 
that  there  was  no  dispute  as  to  the  facts  and  that  there  was  nothing 
to  be  submitted  to  the  jury. 

These  cases  were  decided  upon  questions  of  law,  and  the  rule  as 
therein  stated,  that  there  must  be  a  request  to  submit  some  question 
to  the  jury  to  make  an  exception  to  the  decision  of  the  court  direct- 
ing a  verdict  or  nonsuit  available,  was  so  understood  and  considered 
in  the  case  of  Sheldon  v.  Atlantic  Ins.  Co.,  26  N.  Y.  465, 
and  in  the  case  of  Stone  v.  Flower,  47  N.  Y.  668.  Judge  Groveb 
in  the  last-mentioned  case,  referring  to  that  of  Sheldon  v.  Atlantic 
Ins.  Co.,  said:  ^'Here  the  judge  determined  that  upon  any 
finding  authorized  by  the  evidence  the  plaintiff  was  not  entitled  to 
recover,  and  the  court  held  that  the  question  whether  in  this  the 
judge   erred    was   presented  by  the   exception  to  the  nonsuit. 
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Here  the  plaintiff  had  done  nothing  to  induce  the  belief  that 
there  was  no  question  of  fact  inyolved.  By  resisting  the  motion 
for  a  nonsuit  they  had  insisted  upon  their  right  to  recover  upon 
the  facts  proved,  or  at  least  to  have  such  right  submitted  to  thtf 
jury." 

In  this  case  the  defendant's  counsel  asserted  and  assumed  that 
the  evidence  was  entirely  on  his  side  on  the  question  of  fact,  or 
sufficient  to  call  upon  the  judge  to  direct  a  verdict  in  his  favor. 

He  certainly  did  not  waive,  but  insisted  on  that  view  of  the 
evidence,  and  the  court  denied  his  request  and  granted  that  of  the 
plaintiff's  counsel  upon  his  view  of  the  weight  and  force  of  the 
evidence,  the  defendant's  counsel  resisting  such  decision  and  insist- 
ing on  a  different  ruling  and  decision  and  excepting  distinctly  to 
the  adverse  ruling  of  the  court.  No  question  of  law  was  raised  or 
involved  in  the  decision.  It  was  not  conceded  or  assumed  that  the 
case  turned  upon  any  such  question.  It  was  presented  and  argued 
on  both  sides  as  a  question  of  fact  upon  the  weight  of  the  evidence. 

When  motions  for  a  new  trial  are  made  upon  a  case  or  case 
containing  exceptions,  the  court  exercises  a  large  discretion  in 
granting  or  refusing  them.  New  trials  are  frequently  refused  or 
granted  in  such  cases,  where  the  court  would  have  been  constrained 
upon  exceptions  to  hold  that  error  had  been  committed  in  not  sub- 
mitting some  questions  to  the  jury. 

An  explicit  and  sound  exception  to  the  decision  or  ruling  of  a 
judge  at  the  circuit  upon  a  bill  of  exceptions  cannot  be  disregarded 
in  the  court  of  review  unless  it  is  in  some  way  waived,  estopped  or 
superseded  in  the  progress  of  the  cause,  or  it  appears  upon  the  case 
that  it  is  not  possible  for  the  party  to  succeed  on  a  new  triaL  Hay^ 
den  V.  Palmer,  7  Hill,  385. 

When  the  defendant's  counsel  excepted  to  the  direction  of  the 
circuit  judge  to  the  jury  to  find  a  verdict  for  the  plaintiff  at  the 
close  of  the  trial  upon  the  evidence  exclusively  and  not  upon  any 
question  of  law,  the  very  exception  involved  an  objection  to  a 
decision  of  the  judge  in  taking  the  case  from  the  jury  upon  the 
evidence,  and  implied  also  an  assertion  that  the  rights  of  the 
defendant  were  thereby  legally  infringed.  Such  was  the  meaning 
and  force  of  the  exception.  It  was  practically  a  claim  that  the 
case  was  one  for  the  jury,  unless  the  court  deemed  it  clear  for  the 
defendant  on  such  evidence  that  it  was  then  the  right  of  the 
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defendant  to  have  them  pass  upon  the  evidence  in  the  cause  after 
the  judge  had  refused  to  direct  a  yerdict  for  the  defendant. 

I  think  the  exception  so  taken  a  valid  one,  and  that  a  new  trial 
must  therefore  be  granted,  with  costs  to  abide  the  event. 

New  trial  granted. 


Shaltjes  v.  Wilcox,  appellant. 

Ze€ue — covenant  running  with — lessee  may  recoup  damages  for  breach  of  by 

lessor, 

Defendant  leased  certain  premises  under  an  agreement  that  he  was  to  pay  for 
the  rent  thereof  and  for  board  in  the  lessor's  family  $300  per  annum. 
Daring  the  term  of  the  lease  the  lessor  refused  to  continue  to  board  defend- 
ant. Held,  fhat  the  agreement  for  board  was  a  collateral  contract  running 
with  the  lease,  the  breach  of  which  would  not  take  away  the  right  to  recover 
for  the  rent  if  the  lessee  occupied  the  premises,  but  would  ^ive  the  lessee 
the  right  of  recoupment  for  damages  sustained,  which  right  was  not  affected 
by  the  fact  that  the  lessee's  conduct  was  a  sufficient  cause  for  the  breach  by 
the  lessor. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  in  Wyoming  county 
by  Nelson  Shallies  and  another  against  Eugene  W.  Wilcox  to  re- 
cover rent  for  one-half  year's  occupation  of  a  store.  The  store  was 
leased  to  defendant  by  said  Shallies,  by  a  written  lease,  for  the  term 
of  three  years  at  a  yearly  rent  of  $300,  payable  semi-annually.  The 
lease  contained  the  following  covenant :  '^Also  the  said  Nelson 
Shallies  further  agrees,  in  consideration  of  the  above  covenants  and 
agreements,  to  board  the  said  Eugene  W.  Wilcox  during  said  term 
at  his  house  in  Arcade. '^ 

Defendant  took  possession  of  the  store  and  commenced  to  board 
at  Shallies'  house,  and  continued  to  so  board  until  the  refusal  of 
Shallies  to  permit  him  to  remain  longer.  Shallies  claimed  that  the 
reason  of  such  refusal  was  the  misconduct  of  the  defendant  at  the 
table  and  in  the  family,  rendering  it  improper  for  him  to  remain. 
Defendant  asked  that  the  value  of  the  board  be  deducted  from  the 
amount  of  the  rent  alleged  to  be  due.  The  referee  refused  to  allow 
this,  but  reported  in  favor  of  plaintiffs  for  the  amount  claimed  less 
a  small  sum  for  goods  sold  plaintiff  Shallies  by  defendant. 
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8.  8.  8pring,  for  appellant,  cited  Oriffin  v.  Colver,  16  N.  Y.  489, 
491 ;  Passinger  y.  T/iorbum,  34  id.  634,  636. 

/.  8ain.  Johnson,  for  respondent 

E.  Dabwik  SaoTH,  J.  By  the  term  of  the  lease  upon  which 
this  action  was  brought  the  lessor  was  to  receive  $300  per 
annum  for  the  rent  of  the  store  occupied  by  the  defendant,  and 
the  board  of  the  said  defendant  in  his,  the  plaintiff's,  family.  This 
I  think  the  true  construction  of  the  lease. 

The  lessor  agreed,  in  consideration  of  the  covenants  and  agree- 
xnents  in  said  lease  contained,  ^^to  board  the  said  Eugene  Wilcox 
during  said  term  at  his  house  in  Arcade."  The  defendant  was  as 
much  entitled  to  his  board  as  he  was  to  occupy  the  demised  premises. 
The  sum  of  $300  stipulated  to  be  paid  for  the  rent  of  the  store 
was  in  part  payment  for  such  board.  The  agreement  for  the  board 
was  like  a  covenant  for  repairs  or  other  collateral  covenant  in  a 
lease  running  with  it  and  part  of  the  contract,  the  breach  of  which 
would  not  take  away  the  right  to  receive  or  recover  for  the  rent,  while 
the  lessee  continued  to  occupy  the  premises,  but  would  give  him  a 
right  of  recoupment  or  counter-^laim  to  the  extent  of  the  damages 
sustained.  When  lessor  elected  not  to  board  the  defendant  longer, 
for  whatever  cause,  he  relinquished,  in  legal  effect,  a  right  to 
recover  the  full  consideration  for  the  occupancy  of  the  store,  called 
rent,  to  the  extent  of  the  value  of  the  defendant's  board. 

The  defendant  clearly  had  the  right  of  recoupment  and  counter- 
claim to  the  extent  of  the  value  of  his  board  from  the  time  in  the 
said  hall-year  that  the  plaintiff  Shallies  had  refused  to  board  him. 
It  was  in  proof  on  the  trial  that  board  at  the  time  was  worth  in 
Arcade  $3  a  week.  The  referee  erred  in  giving  judgment  for 
the  plaintiff  for  the  full  amount  of  rent,  without  making  any 
deduction  therefrom  for  the  amount  of  the  defendant's  counter- 
claim for  board  during  the  time.  The  question  whether  the 
defendant  was  drunk  or  sober  at  the  plaintiff's  house,  or  otherwise 
misconducted  himself,  I  do  not  think  of  any  consequence  in  the 
case. 

The  plaintiff  had  a  clear  right  to  control  his  own  house  and 
refuse  to  board  the  defendant  with  or  without  cause;  but  when 
he  elected  not  to  hoard  him,  he  could  not  recover  the  full  price  for 
the  occupation  of  the  store  and  his  board  to  the  same  effect  as  if 
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the  defendant  had  had  the  fall  benefit  conferred  upon  him  by  the 
lease. 

The  proof  shows  that  the  plaintiff  Shallies  did  not  board  the 
defendant  from  about  the  middle  of  June,  1872  till  the  end  of  the 
half-year,  the  9th  of  September,  1872,  being  part  of  the  half-year 
for  which  rent  is  claimed  and  was  recovered. 

Twelve  weeks  board  at  13  a  week  from  the  middle  of  June  to 
the  9th  of  September,  would  amount  to  $36.  This  amount  at  least 
should  have  been  deducted  and  allowed  by  the  referee  at  the  date 
of  his  report  This  sum  should  be  deducted  from  the  judgment, 
and  it  should  be  affirmed  for  the  balance,  and  neither  party  should 
have  costs  upon  the  appeal. 

Judgment  accordingly. 


TuoKEB  V.  Stephens,  appellant. 

Evidence — upon  qttesHon  of  coste — admUHone, 

At  the  trial,  before  a  jary,  of  an  action  against  an  executor,  plaintiff  offered  In 
evidence  a  copj  of  a  verified  account  served  on  the  executor,  and  also  an 
offer  to  refer,  which  were  received  on  the  question  of  costs.  Held,  that  the 
evidence  was  improper,  and  its  admission  error. 

Defendant  testified  that  he  had  read  an  eutrj,  in  testator's  books,  to  plaintiff, 
and  that  the  plaintiff  admitted  that  the  book  account  was  correct  EM, 
that  the  entry  was  admissible. 

Appeal  from  a  judgment  for  plaintiff  upon  a  verdict  rendered  in 
the  Lewis  county  court,  in  an  action  brought  by  George  Tucker 
against  W.  Hudson  Stephens,  executor  under  the  will  of  ApoUos 
Stephens,  deceased,  on  an  account  for  wood  sold  defendant's  testa- 
tor. The  case  was  tried  by  a  jury,  who  rendered  a  verdict  for 
plaintiff  for  924.20,  upon  which,  with  costs,  the  court  rendered 
judgment 

On  the  trial  the  plaintiff  offered  in  evidence  a  copy  of  a  verified 
account  served  on  the  executor,  and  also  an  offer  to  refer,  which 
were  received  on  the  question  of  costs  under  objection  and  excep- 
tion by  defendant's  counsel.  Defendant  at  the  trial  offered  to  read  an 
entry  from  the  testator's  books  testifying  that  he  read  the  same  to 
VoLIV,N.  T.Ekp.— 76 
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the  plaintiff;  this  was  objected  to  and  excluded.    Defendant  testi- 
Ged  that  plaintiff  admitted  that  the  account  was  correct 

Adams  £  Swan,  for  appellant. 
Abram  L  Mereness,  for  respondent. 

E.  D  ARWiK  Smith^  J.  The  reception  at  the  trial  of  the  two  papers 
marked  A  and  B^  being  the  verified  statement  of  the  plaintiff's 
account,  with  the  affLdavit  of  verification  delivered  to  the  defendant 
as  executor,  etc.^  and  the  offer  of  the  plaintiff  to  refer  said  account, 
was,  we  think,  an  error.  These  papers  were  not  proper  evidence 
upon  the  issue,  and  it  was  not  admissible  to  receive  them  on  the 
ground  that  they  were  addressed  to  the  court  on  the  question  of  costs. 

In  trials  by  jury  it  is  indispensable  to  a  proper  administration  of 
justice  that  the  evidence  be  strictly  confined  to  the  issue,  and  that 
all  other  kinds  or  species  of  testimony  be  carefully  excluded.  It  is 
impossible  to  determine,  accurately,  what  weight  immaterial  or 
irrelevant  testimony  may  have  upon  the  minds  of  jurymen  not 
versed  in  legal  proceedings  and  unaccustomed  to  judicial  investi- 
gations. 

The  court  erred,  I  think,  also  in  excluding  the  evidence  offered 
by  the  defendant  of  the  entry  of  the  account  in  his  father's  book, 
which  the  defendant  testified  that  he  read  to  the  plaintiff.  I  do 
not  see  why  it  was  not  competent  to  read  this  entry  thus  shown  and 
read  to  the  plaintiff.  It  was  not  offered  as  admissible  as  an  entry 
made  in  the  book  of  the  testator,  but  as  a  statement  in  writing 
shown  to  the  plaintiff  and  read  to  him  as  the  testator's  statement 
of  the  facts  relating  to  said  wood  and  its  receipt.  It  was  just  as 
admissible  as  any  parol  statement  of  the  fact  made  in  conversation 
between  the  parties  and  admitted  at  the  time  to  be  correct  and  not 
denied.  It  was  a  precise  and  certain  statement  of  a  fact  made  to 
the  plaintiff  by  the  defendant,  and  admitted  by  him  ta  be  correct 
as  the  defendant  claimed. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 
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Spiknbb  V.  IfBW  York  Cbntral  anij  HuDsoisr  Eiveb  Bail- 

BOAD  GoMPAKT^  appellant 

RaUroads  — fenceB  and  gaUs — Negligence — of  eervante  qf  raUroad  company, 

PlaintifiTB  cattle  strayed  from  the  highway  through  a  farm-gate  in  a  fence 
built  by  a  railroad  company  alongside  its  roadway  on  to  the  track,  and  were 
killed  by  a  passing  train.  It  appeared  that  one  of  the  hinges  of  the  gate 
was  loose,  so  that  it  was  somewhat  difficult  but  not  impossible  to  close  it, 
and  it  was  claimed  that  the  railroad  company  was  accustomed  to  use  this 
gate  for  its  own  business.  Held,  (1)  that  there  was* a  substantial  compliance 
with  the  statutes  relating  to  railroad  fences  (Laws  1850,  chap.  140,  g  44 ; 
1854,  chap.  282,  g  8) ;  and  (2)  that  if  it  was  the  fact  that  the  company  were 
accustomed  to  use  the  gate,  and  the  gate  was  left  open  through  the  negli- 
gence of  any  of  the  servants  of  the  company,  such  negligence  would  be  that 
of  the  company,  for  which  it  would  be  responsible. 

Appeal  from  a  judgment  in  faTor  of  plaintiff  in  an  action  tried 
at  the  circuit.  The  action  was  brought  in  Herkimer  county  by 
John  D.  Spinner  against  the  defendant,  to  recover  for  injuries  to 
plaintiff's  cattle  while  on  defendant's  track.  The  cattle  strayed 
from  the  public  highway  in  upon  the  track,  through  an  open  farm- 
gate,  erected  by  defendant  in  a  fence  alongside  its  track  for  the  use 
of  one  Farrington,  who  owned  land  adjoining  the  roadway.  The 
case  was  tried  at  the  Herkimer  circuit  before  Mr.  Justice  Morqak 
and  a  jury.  The  court  submitted  only  the  question  of  damages  to 
the  jury,  and  reserved  the  other  questions  in  the  case  for  further 
consideration.  A  case  was  settled  and  brought  to  argument  before 
the  same  judge  at  special  term.  He  subsequently  made  his  decis- 
ion thereon,  ordering  judgment  for  plaintiff  upon  the  verdict,  from 
which  judgment  defendant  appealed. 

There  was  evidence  given  to  show  that  the  defendant's  agents  and 
servants  were  accustomed  to  use  the  gate  for  the  purposes  of  en- 
trance to  and  exit  from  one  of  its  freight  depots,  and  that  persons 
having  freight  business  with  defendant  also  used  it.  It  also  appeared 
that  one  of  the  hinges  of  the  gate  was  loose,  rendering  it  somewhat 
difficult  to  close  such  gate.  It  did  not  clearly  appear  by  whom  the 
gate  had  been  left  open  on  the  night  when  plaintiff's  cattle  strayed 
through  it.  The  judge,  however,  held  that  the  neglect  of  the  com- 
pany to  repair  the  gate  was  one  cause  of  it  being  left  open,  and  that 
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it  was  the  duty  of  the  company  to  keep  the  gate  in  repair,  and  that 
haying  failed  in  that  duty  they  were  liable  for  the  consequences  of 
its  being  left  open. 

S.  W.  Jackson,  for  appellant. 

Amos  H.  Frescott,  for  respondent. 

E.  Daewin  Smith,  J.  The  statutes  of  1850  (chap.  140,  §  44) 
and  1854  (chap.  282,  §  8),  requiring  railroad  companies  to  erect  and 
maintain  fences  on  the  side  of  their  road,  with  openings  or  gates  or 
bars  therein,  for  the  use  of  the  proprietora  of  the  land  adjoining 
their  railroad,  we  think,  was  sufficiently  complied  with  in  this 
instance.  The  defendants  had  erected,  constructed  and  main- 
tained the  proper  fence  and  gate  at  the  place  where  the  accident 
occurred. 

The  accident  was  not  caused  by  the  omission  to  erect  or  maintain 
the  fence  or  gate,  but  from  the  omission  to  keep  shut  or  closed  the 
gate  erected  for  the  use  of  the  proprietor  of  the  adjoining  land. 

The  gate  was  not  out  of  repair,  so  far  as  to  furnish  any  just 
ground  or  pretense  to  hold  that  the  company  had  failed  or  omitted 
to  erect  and  maintain  a  proper  fence  and  gate. 

Whether  the  defendants  were  responsible  for  the  killing  and 
injuring  the  plaintiff's  cattle,  depended,  we  think,  entirely  upon 
the  question  whether  the  said  gate  was  at  the  time  used  by  them  in 
their  business,  or  by  their  agents,  or  persons  doing  business  with 
said  company,  for  access  to  their  depot  or  road  from  the  highway, 
and  was  left  open  at  the  time  when  the  injury  occurred,  by  or 
through  the  carelessness  or  negligence  of  the  said  defendants,  or 
their  agents  or  employees. 

If  the  defendants  were  accustomed  to  use  the  gate  in  question 
for  their  accommodation,  or  for  the  accommodation  or  convenience 
of  persons  doing  business  with  them  at  their  depot,  at  that  point 
on  their  railroad,  and  on  the  night  in  question  it  was  left  unclosed 
by  or  through  the  carelessness  of  any  of  their  agents,  such  negli- 
gence would  be  the  negligence  of  the  defendants,  and  for  which 
they  would  be  duly  responsible  in  this  action. 

This  question,  we  think,  should  have  been  submitted  to  the  jury. 
There  should,  therefore,  be  a  new  trial,  with  costs  to  abide  the 
event. 

New  trial  ordered. 
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Jnv3ou/ptfr% — statiOarjf  Mn$tructian—LaiM  1866,  chap.  668. 

The  negligence  intended  in  the  words,  "and  oecnrred  without  the  fault  or 
negligence  of  vnch  innkeeper,"  in  Laws  1866,  chapter  658,  section  1,  limiting 
the  liabilities  of  innkeepers  for  loss  bj  fire  of  the  property  of  guests,  is  that 
which  precedes,  induces  or  facilitates  the  fire,  and  not  negligence  after- 
ward. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
yerdict  of  a  jury.  The  action  was  brought  in  Steuben  county 
by  Henry  Faucett  against  Frederick  S.  Nichols  to  recover  the  value 
of  a  span  of  horses,  buggy  and  other  property  destroyed  by  fire 
while  in  defendant's  hotel  bam.  The  defense  was  that  the  fire  in 
question  was  the  work  of  an  incendiary,  and  occurred  without  the 
negligence  of  the  innkeeper. 

# 

Oeo.  B,  Bradley,  for  appellant.  The  negligence  referred  to  in 
the  statute  has  reference  only  to  the  loss  or  destruction  following 
the  act  of  setting  the  fire.  People  v.  Utica  Ins.  Co,,  15  Johns.  358, 
380 ;  Tonnele  v.  Hail,  4  K  Y.  140,  144. 

W.  B.  Buggies,  for  respondent. 

B.  D AEWiifl"  Smith,  J.  While  I  think  that  the  jury  might  not  un- 
reasonably have  found  that  the  fire  which  destroyed  defendant's  bam 
and  the  plaintiff's  span  of  horses,  buggy  and  hamess  was  the  work 
of  an  incendiary,  I  do  not  see  any  substantial  ground  upon  which 
their  verdict  can  be  disturbed.  The  evidence  offered  and  excluded 
scarcely  tended,  or  any  of  it,  to  show  that  the  fire  was  set  by  an 
incendiary.  The  offer  to  show  an  attempt  to  fire  another  building 
in  the  village  the  same  night  was  a  slight  and  an  inconsequential 
circumstance.  It  would  not  have  tended  to  prove  that  the  defend- 
ant's bam  was  fired  by  an  incendiary.  Nor  would  the  fact  that  the 
defendant  had  property  burned  and  destroyed  not  insured  have 
tended  to  prove  such  fact.  This  proof  might  have  tended  to  estab- 
lish the  fact  that  the  defendant  was  not  privy  or  accessory  to  the 
burning  of  his  building,  if  such  charge  had  been  made.  The  charge 
was  correct  on  the  question  of  negligence.    The  negligence  intended 
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in  the  Btatnte  to  limit  the  liability  of  innlceepers  (Laws  1866,  chap. 
658,  §  1),  in  the  words  used,  *^  that  such  loss  or  destruction  was  the 
work  of  an  incendiary  and  occurred  without  the  fault  or  negligence 
of  such  innkeeper,"  is  negligence  which  precedes,  induces  or  facili- 
tates the  tire,  not  negligence  afterward. 

The  case  seems  to  have  been  very  fairly  tried  and  submitted  to 
the  jury,  and  I  do  not  see  in  the  case  any  error  which  would  justify 
us  in  reversing  the  judgment 

The  judgment  must,  therefore,  be  affirmed. 

Judgmeni  affirmed. 


FiSLDS  y.  FowLEB,  appellant 

Pokrixet — commutes  proper  party  to  bring  action  to  reecind  contact  of  lunatie. 

An  action  to  set  aside  the  sale  of  a  farm  to  a  lunatic,  and  to  cancel  the  satis- 
faction given  by  him  of  a  mortgage,  held  properly  brought  bj  and  in  the 
name  of  the  committee  of  the  lunatic. 

Appeal  from  a  judgment  in  favor  of  plaintiffs  entered  upon  the 
report  of  a  referee.  The  action  was  brought  in  Ononduga  county 
by  Leonard  P.  Fields  and  another,  committee  of  the  person  and 
estate  of  Abel  Amidon,  a  lunatic,  against  Maxwell  T.  Fowler,  to 
set  aside  the  Bale  of  a  farm  to  Amidon,  while  a  lunatic,  by  the 
defendant,  to  cancel  the  satisfaction  by  Amidon  of  a  mortgage 
held  by  him  upon  the  farm,  and  to  cancel  a  check  given  by  him  to 
defendant  at  the  sale.  The  principal  ground  of  defense,  and  the 
only  one  discussed  in  the  opinion,  was  that  the  committee  were  not 
the  proper  parties  to  bring  the  action. 

Hiscocky  Oxford  £  Doheny,  for  appellant,  cited  McKUUp  v.  Mo- 
Killip,  8  Barb.  652;  Lane  v.  Schemierfiom,  1  Hill,  97;  Crij)pen  v. 
Culver,  13  Barb.  429,  and  cases  there  cited. 

B.  Woolworth  and  0.  B.  Sedgwicky  for  respondent 

E.  Dakwin  Smith,  J.  This  action  being  brought  to  impeach 
and  set  aside  the  deed  to  Amidon,  the  alleged  lunatic,  and  the  satis- 
faction of  the  mortgage  and  check  executed  by  him  to  the  defend- 
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ant,  on  account  and  on  the  ground  of  the  insanity  of  said  Amidon 
at  the  time  of  their  execution,  was  properly  brought  by  and  in  the 
name  of  his  committee. 

The  rule  undoubtedly  was  and  still  is  at  law,  when  the  action  is 
brought  to  assert  the  title  of  the  lunatic  to  real  and  personal  prop- 
erty it  must  be  brought  in  his  name,  as  held  in  McKillip  y.  Mo- 
Xillip,  8  Barb.  555.  The  appointment  of  a  committee  of  a  lunatic 
does  not,  as  held  in  that  case,  divest  him  of  his  estate  or  right  of 
action,  and  the  rule  as  there  stated  remains,  except  as  changed  by 
the  act  of  1845,  which  authorizes  the  committee  to  sue  for  any 
debt,  claim  or  demand  transferred  to  them,  or  to  the  possession  and 
control  of  which  they  are  entitled  as  such  committee.  Vide  Laws  of 
1845,  chap.  112,  and  Code,  §  111,  as  hereinafter  stated.  The  case 
of  McKillip  y.  McKillip  arose  before  the  Code,  and  was  decided 
without  respect  to  it. 

The  111th  section  of  the  Code,  providing  that  every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  simply 
adopted  the  rule  in  chancery  as  to  parties  to  actions.  In  Oorluzm 
y.  OorJiam,  3  Barb.  Ch.  32,  Chancellor  Walworth,  upon  the  ques- 
tion, after  referring  to  the  various  cases  where  the  subject  had 
been  considered,  said  the  result  of  all  the  several  decisions  was  that 
when  the  object  of  the  bill  was  to  set  aside  the  act  or  deed  of  the 
lunatic  upon  the  ground  of  his  mental  incapacity  at  the  time  the 
act  was  done  or  the  deed  executed,  the  bill  might  be  filed  by  the 
committee  or  the  attorney-general  alone,  or  by  joining  the  lunatic 
with  the  committee.  Chancellor  Eext  held  the  same  rule  in  Ortley 
V.  Messere,  7  Johns.  Ch.  139,  and  overruled  a  demurrer  to  a  com- 
plaint presenting  the  single  point  whether  the  lunatic  was  a  necessary 
party,  and  said  that  the  lunatic  might  be  considered  as  a  party  by 
his  committee  and,  like  trustees  of  an  insolvent  debtor,  the  com- 
mittee held  the  estate  in  trust  under  the  direction  of  tlie  court. 

This  view  coincided  in  effect  with  the  case  of  Person  v.  Warren, 
14  Barb.  488,  where  the  learned  judge  held  that  the  committee 
might  be  "  held  a  trustee  of  an  cxprcss  trust  for  the  purpose  of 
maintaining  such  an  action  within  the  spirit  and  intent  of  section 
113  of  the  Code."  Within  these  cases  I  think  the  action  was  prop- 
erly brought  in  the  name  of  the  committee. 

I  see  no  error  in  the  ruling  of  the  referee,  and  think  the  judg- 
ment should  be  affirmed,  with  costs. 

Judgment  affirmed. 
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Sampson  y.  Bupfalo,  New  Yoee  and  Philadslphia  Bail- 

BOAD  Company,  appellani 

Ifoidenoe — qfeotU&nU  andflUng  of  notice  oftneehanM  U&n — derlc^i  cerHfiecEU 

not. 

In  an  action  to  forecloae  a  mechanic'B  lien,  KM,  (1)  that  the  notice  of  lien  filed 
in  the  coanty  clerk's  office  coald  not  be  proved  bj  a  certified  copy  thereof 
from  Bach  office ;  and  (2)  that  the  certificate  of  the  county  derk  stating  when 
it  was  filed  was  not  proper  evidence  of  that  fact.  Baldwin  v.  Ryan,  3  N.  Y. 
Bap.  258. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  in  Wyoming  county 
by  Joseph  P.  Sampson  to  enforce  a  mechanic's  lien.  The  facts 
appear  sufSciently  in  the  opinion. 

Brovm,  Rogers  £  Locke,  for  appellant. 

L,  Spring  and  8.  8.  Spring,  for  respondent  The  clerk's  cer- 
tificates were  proper  and  suflScient  evidence.  Oronkright  v.  Thmr 
son,  1  E.  D.  Smith,  663;  Nott's  lien  Law,  48,  49,  60;  American 
Ins.  Co.  V.  Catl^,  4  Wend.  86. 

E.  Dabwin  Smith,  J.  This  is  an  appeal  by  the  defendant 
from  a  judgment  rendered  upon  the  report  pf  a  referee  in  an  action 
to  enforce  a  mechanic's  lien  for  work  done  and  materials  furnished 
in  the  construction  of  a  bridge  on  the  appellant's  railroad. 

The  appeal  came  before  us  upon  the  report  of  the  referee  and  a 
case  containing  exceptions.  The  first  point  made  upon  the  argu- 
ment by  the  defendant's  counsel  is  that  the  referee  erred  in  deny- 
ing the  motion  for  a  nonsuit  made  at  the  close  of  the  plaintiff 's 
case. 

When  the  plaintiff  rested  he  had  given  evidence  as  the  case  states, 
tending  to  prove  that  Augustus  Moore  and  ten  other  parties,  in- 
chiding  the  plaintiff,  had  performed  labor  in  September  and  Octo- 
ber, 1871,  for  Peter  McGraw  in  the  construction  of  a  bridge  on  the 
lines  of  the  defendant's  railway  in  Arcade,  in  the  county  of  Wyo- 
ming, in  various  kinds  of  work,  including  service  by  themselves 
and  teams  for  the  time  stated,  and  that  they  had  respectively  served 
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notices  npon  the  county  clerk  of  Wyoming  of  their  claims  for  a  lien 
upon  said  bridge  and  road  for  their  claims  against  the  said  Peter 
McOraw,  as  a  contractor  or  snb-contractor^  for  the  erection  of  said 
bridge  at  certain  times  therein  stated,  and  that  such  claims  had  aU 
been  duly  assigned  to  the  plaintiff. 

The  motion  for  a  nonsuit  was  made  upon  seyeral  grounds  stated; 
that  plaintiff  had  not  proved  facts  sufficient  to  constitute  a  cause 
of  action;  that  he  had  failed  to  establish  any  valid  lien  to  be 
enforced;  that  the  lien  sought  to  be  established  had  expired,  and 
that  the  action  was  not  brought  in  the  name  of  the  real  parties  in 
interest. 

The  plaintiff,  I  think,  had  failed  at  this  time  to  show  any  valid 
liens  established.  He  had  not  shown  that  the  work  in  question  had 
been  done  under  any  contract  with  McOraw,  but  this  point  was  made 
clear  by  the  defendant's  testimony  aftenrard  given,  which  shows  that 
said  work  was  in  fact  done  under  a  contract  between  the  railroad 
company  and  one  Robertson;  that  said  Robertson  received  the  pay  for 
such  work  from  the  defendant,  and  completed  the  same.  There 
is  not,  that  I  can  see,  the  slightest  evidence  that  said  McGraw  was 
a  sub-contractor  on  said  work  under  Robertson,  or  had  any  indi- 
vidual interest  therein.  It  is  in  proof  that  he  hired  the  plaintiff 
and  the  other  persons  above  referred  to,  whose  claims  have  been 
assigned  to  the  plaintiff,  but  in  what  capacity,  whether  as  an 
original  party  or  as  a  superintendent,  or  agent  or  foreman  under 
Robertson,  does  not  appear. 

All  that  really  appears  on  this  point  is,  that  McOraw  was  super-, 
intending  the  construction  of  said  bridge  and  hired  the  persons 
named. 

The  finding  bf  the  referee  that  these  claimants  did  the  work  in 
question  for  Peter  McGraw,  as  a  contractor  or  sub-contractor  for 
said  bridge,  is,  I  think,  erroneous  and  unsustained  by  the  evidence; 
but  if  this  finding  could  be  sustained,  it  is  quite  clear,  I  think, 
that  the  plaintiff  entirely  failed  to  establish  any  lien  for  himself 
and  the  other  persons  whose  claim  had  been  assigned  to  him  upon 
the  defendant's  bridge. 

He  did  not  prove  the  due  filing  of  the  proper  notice  in  the 
county  clerk's  office.  The  notice  of  such  a  lien  could  not  be 
proved  by  a  certified  copy  thereof  from  the  county  clerk's  office. 
Such  certificates  produced  and  read  under  objection  and  excep- 
tion proved  nothing,  except  at  best  that  such  a  paper  was  on  the 
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files  of  the  clerk^s  office.     It  did  not  dispense  with  proof  of  its 
genuineness  and  when  it  was  filed. 

The  certificates  of  the  county  clerk,  if  in  due  form,  could  verify 
nothing  but  the  paper  itself  and  what  appeared  upon  it.  The 
clerk  could  not  certify  an  independent  fact  not  appearing  on  its 
face. 

His  certificate  stating  when  it  was  filed  was  not  proper  eyidenoe 
of  that  fact.     Baldwin  v.  Ryan,  3  N.  Y.  Sup.  253. 

If  the  notice  had  been  proyed  or  acknowledged,  so  as  to  make  it 
eyidence  itself  upon  its  face,  without  other  proof  of  its  authen- 
ticity under  the  statute  (Laws  1833,  chap.  271,  §  9),  perhaps  it 
would  haye  been  otherwise.  Oeorge  y.  Toll,  39  How.  504;  Sdden  v. 
Da.  d  Mud.  Canal  Co.,  29  N.  Y.  638;  BisseU  y.  Fearce,  28  id.  252. 

There  was,  therefore,  no  proper  proof  giyen  that  any  notice  of 
the  claim  of  the  plaintiff  and  others  of  a  lien  was  eyer  made  or 
filed.  I  do  not  see,  therefore,  why  the  judgment  should  not  be 
reyersed  and  a  new  trial  granted,  with  costs  to  abide  the  eyent. 

Judgment  reversed  and  new  trial  granted. 


HEEBMAiirs,  appellant,  y.  Hill. 

» 

Surrogate  — potoen  of —  may  aXUy»D  thb  tpUhdrawal  of  toiU  by  proponenL 

A  surrogate'  allowed  the  proponent  of  a  -will,  the  admission  of  which  was  con- 
tested to  withdraw  the  same  from  probate.  Held,  that  he  had  power  to  do 
so.  While  such  courts  must  show  statute  authority  for  taking  jurisdiction 
of  any  subject-matter,  after  thej  have  acquired  jurisdiction,  they  possess  the 
ordinary  common-law  powers  necessary  to  the  discharge  of  the  duties  in- 
trusted to  them. 

Appeal  from  an  order  made  by  the  surrogate  of  Steuben  county 
allowing  the  withdrawal  of  a  will  from  probate,  and  the  discon- 
tinuance of  proceedings  to  proye  the  same.  In  May,  1873,  the 
respondent  Catherine  T.  Hill  propounded  for  probate  a  paper  pur- 
porting to  be  the  last  will  of  Joseph  Fellows,  deceased,  she  being 
one  of  a  large  number  of  beneficiaries  named  in  the  will.  The 
appellant,  John  Heermans,  appeared  and  contested  the  probate. 
Proof  was  taken  by  the  surrogate,  but  before  the  matter  was  finally 
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snbmitted,  the  proponent  applied  to  withdraw  the  will  and  discon- 
tinne  the  proceedings^  which  application  was  granted  and  the  order 
appealed  from  made. 

Brown  <&  Hodden,  for  appellant,  cited  Vaieniine  y.  Northrop,  12 
Wend.  494 ;  Conoin  v.  Merritt,  3  Barb.  341 ;  Paff  v.  Kinney,  1 
Bradl  1 ;  Sheldon  v.  Wright,  6  N.  Y.  497 ;  Farr^orth  v.  Oliphant, 
19  Barb.  30 ;  2  B.  S.  220 ;  WiUon  v.  Baptist  Ed.  Society,  10  Barb. 
316 ;  Magee  v.  Vedd&r,  6  id.  363 ;  Cleveland  v.  Whiton,  31  id.  646 ; 
Matter  of  Bridge  Estate,  16  Abb.  12  >  Sipperly  t.  Batunls,  24  N. 
Y.  46. 

Biimsey  dk  Miller,  for  respondent. 

E.  Dabwin  Smith,  J.  The  single  question  presented  upon  this 
appeal  is,  whether  the  surrogate  had  power  to  allow  the  respondent 
to  withdraw  the  will  from  probate  and  to  discontinne  proceedings. 

It  is  di£Scnlt  to  see  upon  what  principle  a  conrt  or  judicial  officer 
authorized  to  entertain  any  suit  or  proceeding  of  a  judicial  charac- 
ter is  not  necessarily  possessed  of  the  power  to  dismiss  such  a  pro- 
ceeding or  to  allow  the  same  in  his  discretion  to  be  discontinued. 
Surrogate's  courts  possess  the  incidental  powers  common  to  all 
courts  or  officers  exercising  judicial  functions.  Sipperly  y.  Baucus, 
24  N.  Y.  46.  The  necessity  for  the  existence  and  exercise  of  such 
powers  has  been  repeatedly  asserted  in  the  courts.  Pew  v.  Hastings, 
1  Barb.  Ch.  464 ;  Vreedenburgh  v.  Calf,  9  Paige,  128 ;  Skidmore  y. 
Davis,  10 id.  316;  Matter  of  BricVs Estate,  16  Abb.  12 ;  CamphellT. 
Thatcher,  64  Barb.  384. 

Surrogate's  courts,  it  is  true,  are  courts  of  special  and  limited 
jurisdiction.  Such  courts  must  show  their  authority  in  the  statute 
book  for  taking  jurisdiction  of  any  particular  subject-matter,  but 
in  respect  to  all  matters  committed  to  their  cognizance  after  they 
haye  fully  acquired  jurisdiction,  they  must  possess  the  ordinary 
incidental  common*law  powers  necessary  to  the  due  discharge  of 
the  duties  intrusted  to  them. 

The  power  to  entertain  a  suit  or  proceeding  implies  a  power  to 
dismiss  or  discontinue  it,  and  we  can  see  no  reason  why  this  power 
should  be  denied  to  surrogate's  courts. 

We  think  the  surrogate  clearly  possessed  the  power  to  allow  the 
proponent  in  this  case  to  retire  from  an  impending  litigation  upon 
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the  will  in  question,  and  to  leaye  to  others  its  assertion  who  might 
be  disposed  to  enconnter  the  controYersy. 
The  order  should  be  afitened,  with  costs. 

Order  affirmed. 


NiAGA£A  Eleyatiko  Oompant,  appellant,  y.  MoNamaba. 

Bepl&oin — property  seieed  for  nonrpaiymerU  of  taaus^tcuD'Cottectar  OfUUUd  to 

return  of  repletded  property. 

Defendant,  a  tax  collector,  seized  some  malt  belonging  to  plaintiffs  for  non- 
pajment  of  taxes.  Plaintiffs  replevied  the  same,  and  the  coart  of  appeals 
decided  that  replevin  would  not  lie  in  the  case.  Held,  that  defendant  had 
acquired  a  special  property  in  the  malt  and  was  entitled  to  a  return  of  such 
malt,  with  damages  for  its  detention,  or  to  recover  as  its  value  the  amount 
of  tax  and  interest. 

Appeal  from  a  judgment  in  fayor  of  defendant,  entered  at  a 
special  term  of  the  superior  court  of  Buffalo  upon  a  decision  of  the 
court  and  certified  to  the  supreme  court  by  reason  of  the  disquali- 
fication of  two  judges  of  the  superior  court  from  heanng  the  appeal. 
The  action  was  one  of  claim  and  deliyery,  brought  by  the  plaintiff, 
a  corporation,  against  Dennis  McNamara,  a  collector  of  taxes  of  the 
city  of  Buffalo,  to  obtain  the  possession  of  certain  malt  seized  by 
him  for  the  non-payment  of  taxes.  The  only  necessary  material 
facts  appear  in  the  opinion. 

John,  Oanson,  for  appellant.  Defendant  was  not  entitled  to  a 
return  of  the  malt,  even  if  plaintiff  could  not  maintain  the  action. 
Earl^.  Oamp,  16  Wend.  662;  Dunlap  v.  Hunting,  2  Den.  643; 
Beach  Y.  Botsford,  1  Dougl.  (Mich.)  199;  2  R.  S.  631,  §§  53,  54; 
Pierce  y.  Van  Dyke,  6  Hill,  613;  Nationcd  Bank  of  Chemung  y, 
(Xty  of  Elmira,  53  N.  Y.  49.  . 

tjfeorge  B.  Hihhard  and  David  F,  Day,  for  respondent. 

E.  Darwik  Skith,  J.  This  action  was  for  the  claim  and 
deliYery  of  seYen  thousand  bushels  of  barley  malt  which  was  the 
pioperty  of  the  plaintiff  and  was  seized  and  taken  by  the  defendant 
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as  a  collector  of  taxes,  under  a  tax  warrant  issued  to  him  by  the 
comptroller  of  the  city  of  Buffalo. 

Annexed  to  such  warrant  was  a  transcript  from  the  tax  roll  of 
the  first  ward  of  said  city  for  the  year  1868  upon  which  the  plaintiff 
was  taxed,  under  the  heading  of  personal  property,  in  the  sum  of 
$5,182.  The  plaintiff's  property  was  seized  under  such  warrant  for 
the  collection  of  such  tax. 

The  action,  which  is  equivalent  to  the  old  action  of  repleyin 
which  did  not  lie  (as  this  action  also  does  not,  under  section  207  of 
the  Code),  when  the  property  has  been  taken  for  a  tax  or  assessment 
or  fine,  was  brought  by,  and  delivery  claimed  upon,  the  assumption 
that  the  tax  was  illegally  imposed,  and  that  the  warrant  for  its  col- 
lection was  void  upon  its  face. 

This  question  has  been  litigated  in  this  action  through  the  courts, 
and  has  been  finally  decided  in  the  court  of  appeals  against  the 
plaintiff  {vide  60  N.  Y.  663). 

On  the  trial  under  this  decision  of  the  court  of  appeals,  when  the 
defendant  had  shown  that  he  was  collector  of  taxes  of  said  city  of 
Buffalo  and  took  said  property  under  said  warrant,  which  was  then 
produced  and  given  in  evidence,  he  had  made  out  a  complete  defense 
to  said  action. 

The  plaintiff's  counsel  then,  among  other  objections  to  the  plain- 
tiff's recovery,  which  were  all  disposed  of  by  the  decision  of  the 
court  of  appeals,  insisted  further  that  the  defendant  in  any  event 
was  not  entitled  to  a  return  of  the  property.  The  learned  judge 
who  tried  this  cause  ruled  otherwise,  and  tiie  defendant's  counsel 
duly  excepted  to  such  decision. 

The  decision  of  the  judge  upon  this  point  was  clearly  correct. 
He  held  that  by  force  of  the  levy  the  defendant  had  acquired  a 
special  property  in  the  malt  and  was  entitled  to  a  return  of  it  with 
damages  for  its  detention,  and  in  default  thereof  was  entitled  to 
recover  as  the  value  or  extent  of  such  special  property  the  amount 
of  said  tax,  with  interest  thereon.  This  was  clearly  right,  ffow- 
land  V.  WiUettSy  9  N.  Y.  173;  Watson  on  Office  of  Sheriff,  190; 
JEarl  V.  Campy  16  Wend.  668.     The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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Dewey  v.  Supbbvisoes  of  Niagara,  appellants. 

Action  — form  of — for  moneys  coUected  under  invalid  assessment  —  Topees  — 
what  is  inwfluntary  payment  of — payment  under  protest — tax  paid  on  invalid 
assessment — how  fa/r  reeoveraHe  —  Trial — insuffieient  findings  of  fact  by 
court. 

Moneys  wrongfully  collected  hj  a  municipal  corporation  are  recoverable  by 
action  for  money  had  and  received. 

Under  an  illegal  and  void  assessment  for  the  drainage  of  lands  in  Niagara 
county,  plaintiff  paid  the  tax  collector,  having  a  warrant  for  their  collection, 
certain  taxes  under  protest,  which  were  paid  into  the  county  treasury.  Held,  an 
involuntary  payment  which  would  authorize  the  plaintiff  to  recover  back 
the  same  by  action  against  the  board  of  supervisors  of  the  county. 

In  an  action  to  recover  taxes  paid  under  protest  on  a  void  assessment,  there 
was  evidence  that  they  were  so  paid,  bat  the  judge  who  decided  the  action 
did .  not  find,  as  a  fact,  that  they  were  paid  under  protest  or  coercion, 
although  he  directed  judgment  for  the  plaintiff.  Held,  that  the  judgment 
would  be  sustained  under  the  rule  that  a  general  finding  will  be  held  to 
embrace  every  essential  fact  to  sustain  the  judgment  where  the  evidence  in 
the  case  will  sustain  such  finding,  there  being  no  finding  which  shows  the 
judgment  erroneous. 

The  tax  was  upon  an  assessment  for  the  drairfage  of  lands  in  a  town,  and  it 
was  the  duty  (Laws  1867,  chap.  774,  §  8)  of  the  board  of  supervisors  of  the 
county  to  assess  the  amount  required  upon  the  property  benefited,  and  when 
collected,  the  taxes  were  to  be  paid  to  the  county  treasurer,  who  was 
directed  to  pay  the  same  to  certain  commissioners  upon  their  ord^r.  Held^ 
that  defendants  were  liable  only  for  the  amount  in  the  county  treasurer's 
hands  at  and  after  the  time  he  received  notice  of  the  commencement  of  pro- 
ceedings to  test  the  validity  of  the  assessment,  and  not  for  sums  paid  by 
him  in  good  faith  upon  the  orders  of  the  commissioners  before  that  time. 

Appeal  from  a  judgment  for  plaintiff  entered  upon  the  decision 
of  the  court  upon  a  trial  without  a  jury.  The  action  was  brought 
in  the  county  of  Niagara  by  William  W.  Dewey  against  the  board 
of  supervisors  of  that  county  to  recover  money  wrongfully  collected 
by  the  defendant  from  plaintiff.  The  money  thus  collected  was 
fot  an  assessment  imposed  upon  the  lands  of  plaintiff  under  tilie 
provisions  of  chapter  774  of  the  Laws  of  1867,  for  the  purpose  of 
paying  the  expense  of  a  drainage  improvement  through  the  lands 
of  plaintiff  and  others  in  the  town  of  Boyalton  in  said  county. 
The  assessment  in  question  was  upon  an  appeal  in  proceedings  by 
certiorari  instituted  in  behalf  of  plaintiff  and  others  against  the 
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commissioners  appointed  under  said  act  and  the  defendant  {Peoph 
ex  rd.  Williams  v.  ffaines,  49  N.  Y.  587)  decided  yoid.  Upon  the 
trial  eyidence  was  given  to  show  that  at  the  time  the  tax  in  ques- 
tion was  collected  from  plaintiff  he  protested  against  paying  it,  but 
no  specific  finding  that  he  did  so  protest  was  made  by  the  judge 
before  whom  the  action  waa  tried.  No  leyy  was  made  upon  plain- 
tiff's property  under  or  by  virtue  of  the  tax  warrant. 

By  section  1  of  the  act  mentioned  (Laws  1867,  chap.  774)  com- 
missioners are  appointed  to  manage  the  matter  of  draining  the 
lands  for  the  benefit  of  which  the  act  was  passed.  By  section  8  of 
such  act  it  is  provided  that  the  assessment  for  the  expenses  of  such 
drainage  ^'  shall  be  levied  and  collected  and  paid  over  to  the  treas- 
urer of  the  county  of  Niagara  in  the  same  manner  as  county 
taxes  are  levied,  collected  and  paid  over,"  and  ^'  the  said  moneys, 
when  collected,  shall  be  paid  over  by  said  treasurer  to  the  said  com- 
missioners, upon  tiieir  vouchers  for  the  same." 

The  proceedings  by  certiorari  to  review  the  action  of  the  com- 
missioners and  determine  the  validity  of  the  assessment  were 
commenced  in  March,  1868.  At  the  time  the  writ  was  served  on 
defendant,  all  but  1205.15  of  the  moneys  collected  had  been  paid 
by  the  county  treasurer  to  the  commissioners,  in  accordance  with 
the  provisions  of  the  statute.  The  amount  of  drainage  tax  col- 
lected of  plaintiff  was  $455.72.  After  the  service  of  the  writ  the 
county  treasurer  paid  all  or  most  of  the  balance  in  his  hands  to 
the  commissioners  upon  orders  from  them. 

Other  facts  material  to  the  case  sufficiently  appear  in  the  opinion. 

George  C.  Oreene,  for  appellant,  cited  Union  Bank  of  JV.  T.  V. 
Mayor  of  N.  F.,  51  Barb.  159,  182;  N.  Y.  £  K  R.  R.  Co.  v. 
Marsh,  12  N.  Y.  308;  SiUiman  v.  Wing,  7  Hill,  159;  Supervisors 
of  Onondaga  r,  Briggs,  2  Den.  26;  Bank  of  Commonwealth  v.  Mayor 
of  JV.  F.,  43  N.  Y.  184,  188;  Swift  v.  City  of  Poughkeepsie,  37 
id.  511. 

« 

John  Sanson,  for  respondent. 

E.  Darwik  Smith,  J.  Confessedly,  according  to  the  decision 
of  the  court  of  appeals  in  the  case  of  People  ex  rel  Williams  v. 
Haines,  49  N.  Y.  587,  the  money  collected  and  received  by  the 
defendants  upon  the  estimate  and  assessment  made  by  the  said  com- 
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missionersy  appointed  by  act  of  the  legislature  of  1867  for  draining 
certain  lands  in  Niagara  county  (chapter  774),  were  exacted  and 
received  without  right  and  upon  an  illegal  and  void  assessment. 
Moneys  so  collected  by  municipal  corporations  and  paid  into  the 
treasury  of  the  city  or  county,  are  recoyerable  by  action  for  money 
had  and  receiyed,  as  held  recently  in  the  cases  of  National  BatUt 
of  Chemung  v.  GUy  of  Elmira,  53  N.  Y.  49,  and  Netmnan  v.  Super-- 
visors  of  Livingston,  45  id.  676,  and  in  other  cases. 

The  point  chiefly  urged  upon  the  appeal  by  the  defendant's 
counsel  for  the  reversal  of  the  judgment  in  this  case  is,  that  the 
plaintiff  paid  said  drainage  taxes  voluntarily,  with  full  knowledge 
of  the  facts. 

•  In  the  opinion  of  the  learned  judge  who  tried  this  cause  at  the 
circuit,  no  such  point  is  discussed,  and  I  presume  it  was  not  taken 
at  the  trial,  as  in  the  findings  it  is  not  found  or  stated  as  matter 
of  fact  that  the  moneys  were  not  paid  by  the  said  plaintiff  to  the 
collector  freely  and  voluntarily,  and  without  any  seizure  of  goods 
or  duress  of  property,  or  threatened  seizure,  or  that  it  was  paid  or 
procured  by  any  mistake  or  fraud. 

Moneys  paid  upon  a  tax  or  assessment  made  under  color  of  law, 
and  of  lawful  authority,  and  while  such  assessment  remained  or 
was  deemed  valid,  cannot  be  recovered  simply  on  the  ground  that 
such  tax  should  happen  to  be  subsequently  held  invalid  and  set 
aside,  or  the  proceedings  upon  which  it  was  based  reversed.  Com. 
Bank  of  Rock.  v.  City  of  Rochester,  42  Barb.  488,  affirmed  in  the 
court  of  appeals  at  September  term,  1869;  Union  Bank  of  N.  T. 
V.  Mayor  of  N.  T.,  51  id.  159;  N,  T.  <&  K  B.  R.  Co.  v.  Marsh, 
12  K  T.  310. 

While  the  doctrine  that  money  voluntarily  paid  in  the  absence  of 
fraud  or  mistake,  and  with  full  knowledge  of  the  facts,  cannot  be 
recovered  is  well  settled,  ifc  is  not  quite  so  clear  what  shall  consti- 
tute an  involuntary  payment  in  such  a  sense  that  the  money  may 
be  recovered.  In  respect  to  all  personal  contracts  or  claims  between 
individuals  the  rule,  I  think,  is  well  settled  that  there  must  be  a 
seizure  or  duress  of  the  person  or  goods  to  constitute  such  an  invol- 
untary payment.  Harmony  v.  Bingham,  12  N.  Y.  116;  Silliman  y. 
Wing,  7  Hill,  159;  Supervisors  of  Onondaga  v.  Briggs,  2  Den.  39; 
Com,  Bank  of  Roch.  v.  City  of  Rochester,  41  Barb.  342. 

But,  as  between  the  public  and  individuals,  or  between  publio 
corporations  or  publio  authorities  and  individuals,  the  rule  is  not 


OCTOBBE  TERM,  1874.  609 

Dewey  v.  SapervisorB  of  Niagara. 

80  held  universally.  In  Newman  v.  Supervisors  of  Livingston, 
supra,  the  tax  was  levied  upon  the  plaintiff's  personal  property  by 
the  collector,  under  his  warrant,  and  the  same  was  sold  and  the  tax 
thus  paid.  In  the  case  of  National  Bank  of  Chemung  v.  City  of 
JElmira,  supra,  the  collector  under  his  warrant  levied  upon  a  quan- 
tity of  bank  bills  belonging  to  the  plaintiff,  and  sold  them  for  the 
amount  of  the  tax.  These  were  unqualified  cases  of  involuntary 
payment. 

But  in  the  case  of  Bank  of  Commonwealth  v.  Mayor  of  N.  Y., 
43  N.  Y.  184,  it  does  not  appear  that  any  levy  was  made,  but  the 
warrant  was  issued  for  its  collection  and  the  said  tax  was  paid  to 
the  collector,  as  the  complaint  stated,  and  which  the  plaintiff  offered 
to  prove  on  the  trial,  by  menace  and  compulsion.  Judge  Groysb 
refers  to  this  allegatioii  of  the  complaint,  and  says  that  'Hhe  plain- 
tiff was  legally  bound  to  pay,  and  had  no  lawful  mode  of  resisting 
such  payment; "  that  the  assessment,  until  reversed,  "  had  the  force 
of  a  judgment  requiring  the  plaintiff  to  pay  the  tax  as  required  by 
the  statute,"  and  held  in  effect  that  the  plaintiff  was  not  bound  to 
resist  the  ofi&cer,  but  had  a  right  to  pay  without  affecting  their  right 
to  recover  back  the  amount  paid,  should  the  tax  thereafter  be  deter- 
mined to  be  illegal  by  a  reversal  of  the  assessment. 

In  the  case  of  Preston  v.  Boston,  12  Pick.  14,  Chief  Justice 
Shaw  said,  '*  that  where  a  warrant  to  a  collector  is  issued  to  collect 
a  tax,  and  a  party  not  liable  to  taxation  is  called  peremptorily  to  pay 
upon  such  warrant,  he  may  give  notice  that  he  pays  under  protest, 
and  pay  and  recover  the  money  as  money  had  and  received  and  not 
paid  voluntarily."  This  was  substantially  what  was  done  by  the 
plaintiff  in  this  case,  as  the  evidence  shows. 

It  is  true  that  in  the  finding  of  facts  the  judge  does  not  expressly 
find  that  the  plaii^iff  paid  the  tax  under  protest  or  coercion.  Yet 
I  think  we  must  hold  the  finding  sufi&cient  to  sustain  the  judgment, 
under  the  rule  quite  generally  asserted  and  followed  in  the  court  of 
appeals  and  in  this  court  in  reviewing  judgments  rendered  by  refer- 
ees or  single  judges  that  a  general  finding  will  be  held  to  embrace 
every  essential  fact  to  sustain  a  judgment  where  the  evidence  in  the 
case  will  fully  warrant  such  finding  and  the  parties  seeking  to  reverse 
such  judgment  have  failed  to  procure  from  the  judge  or  referee  any 
finding  that  shows  the  judgment  to  be  erroneous.  Meacham  v. 
Burke,  54  N.  Y.  219;  VieU  v.  T.  <&  B.  R.  R.  Co.,  20  id.  184;  Grant 
V.  Morse,  22  id.  323. 
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The  payment  of  the  tax  to  the  collectors  was  not,  therefore,  such 
a  Yolunttuy  payment  as  to  preclude  the  plaintiff  from  a  recovery  an 
that  ground.  The  tax  wafi  levied,  demanded  and  collected  under 
the  authority  of  the  defendants,  in  the  execution  on  their  part  of  the 
act  under  which  the  drainage  and  improvement  in  question  was 
authorized  (chap.  774,  Laws  1867),  and  in  conformity  with  the  pro- 
visions of  the  eighth  section  of  said  act.  They  received  the  plain- 
tiff's money  from  the  town  collectors,  and  the  same  was  deposited 
and  mingled  with  the  general  money  of  the  county  by  the  county 
treasurer.  The  proceedings  of  the  commissioners  under  the  act 
aforesaid  in  making  the  assessment  upon  which  said  tax  was  based, 
and  all  their  proceedings  having  been  set  aside  by  the  court  of 
appeals  as  void  for  want  of  jurisdiction,  it  follows  that  the  defend- 
ants have  obtained  and  received  the  plaintiff's  money  without  right, 
and  are  liable  to  refund  the  same  within  the  decision  of  the  said 
court  in  these  several  cases  above  cited  and  other  cases,  unless 
upon  some  other  point  they  have  a  defense  to  such  claim. 

This  brings  me  to  the  only  question  remaining,  which  is  whether 
the  payment  of  the  moneys  by  the  defendants  to  the  drainage  com- 
missioners upon  their  order,  before  the  notice  of  claim  or  commence- 
ment of  suit  by  the  plaintiffs,  constitutes  such  a  defense.  There  can  be 
no  question,  I  think,  that  the  moneys  collected  by  the  defendants  and 
paid  over  to  such  commissioners  after  the  service  of  the  writ  of  cer- 
tiorari, brought  by  the  plaintiff  and  others  to  review  and  reverse  the 
proceedings  of  said  commissioners,  and  while  the  proceedings  under 
the  writ  were  pending  and  undetermined,  were  paid  at  their  peril 
and  in  their  own  wrong,  and  they  are  clearly  liable  for  such  moneys. 

It  is  stated,  as  admitted  in  the  case,  that  the  writ  of  ceiidorari 
directed  to.  the  defendants  was  served  on  them  on  the  30th  of 
March,  1868.  This  writ  was  doubtless  obtayied  ex  parte.  The 
order  for  its  allowance  was  granted  March  24,  and  does  not  recite 
that  any  one  appeared  for  the  defendants,  or  show,  on  its  face, 
that  any  notice  of  motion  had  been  served  for  the  application  for 
such  writ.  Before  this  time  the  taxes  levied  in  the  year  1867  under 
the  tax  roll  of  that  year  had  been  collected  and  paid  to  the  county 
treasurer  of  said  county  and  most  of  the  money  paid  out  upon 
orders  of  the  said  commissioners.  From  the  testimony  of  the  clerk 
of  the  county  treasurer,  it  appears  that  all  the  moneys  so  collected 
under  the  warrant  and  assessment  for  1867,  except  the  sum  of 
$205.15,  had  been  so  paid  out  by  such  county  treasurer  before  ihe 
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aUowance  and  service  of  said  writ  of  certiorari.  And  it  does  not 
appear  that  the  defendants  had  any  notice  forbidding  them  to  pay 
over  such  moneys,  or  of  any  pending  or  contemplated  legal  proceed- 
ings to  review  said  assessment  or  test  its  legality,  or  for  the  recov- 
ery of  the  money  collected  from  the  plaintiff  in  this  action  or  any 
other  of  the  persons  assessed  for  said  improvement  before  the  ser- 
vice of  such  writ  of  certiorari. 

Whether  the  defendants  are  liable  in  this  action  for  moneys  so 
paid  over  in  good  faith  to  the  said  drainage  commissioners  to 
defray  the  expense  of  a  local  improvement  in  one  yf  the  towns  of 
said  county  in  which  the  county  at  large  had  no  interest,  and  the 
defendants  were  the  mere  agents  of  the  parties  interested  in  such 
improvement,  designated  by  the  legislature  to  collect  such  moneys 
by  the  ordinary  machinery  for  the  assessment  and  collection  of 
county  and  town  taxes,  and  where  they,  the  said  supervisors,  had 
themselves  been  guilty  of  no  fault  and  had  not  committed  any  judi- 
cial error,  and  had  no  power  to  review  or  correct  the  judicial  con- 
duct or  decisions  of  the  commissioners  intrusted  with  the  work  of 
constructing  said  improvement  and  estimating  the  expense  of  the 
same,  and  making  an  assessment  upon  the  persons  benefited  there- 
by, remains  to  be  considered. 

I  am  not  prepared  to  admit  or  to  decide  that  the  defendants  are 
liable  for  money  so  paid  out.  The  question  has  not,  I  think,  been 
decided  in  any  of  the  cases  in  this  State.  In  Necoman  v.  Supervise 
ars  of  Livingston,  supra,  the  moneys  were  collected  for  county  and 
town  taxes  and  paid  into  the  county  treasury  for  such  purpose.  In 
the  case  of  Bcmk  of  Commonwealth  v.  Mayor  of  New  Yorh,  the 
money  was  collected  by  the  city  receiver  of  taxes  for  county  and 
dty  taxes,  and  it  was  held  that  the  city  was  only  liable  for  the 
moneys  paid  into  the  city  treasury. 

In  the  case  of  Bank  of  Chemung  v.  City  of  Elmira,  the  moneys 
collected  were  upon  the  ordinary  rolls  for  the  city  and  county 
taxes,  and  the  city  was  held  liable  only  for  the  amount  paid  into  the 
dty  treasury. 

In  the  case  of  Chapman  v.  City  of  Brooklyn,  the  money  had  been 
paid  upon  the  sale  of  a  city  lot  for  a  local  assessment  and  the  money 
paid  into  the  city  treasury.  There  was  a  mistake  about  the  lot 
sold,  it  being  assessed  to  a  wrong  person.  The  city  could  give  no 
title  to  it,  and  had  no  authority  to  sell  the  lot.  The  recovery  was 
Bostainable  and  the  decision  right  upon  several  grounds,  and  it  did 
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not  appear  that  the  money  had  been  paid  over  to  the  contractors. 
The  court  differed  in  opinion  as  to  the  gronnds  of  the  decision,  bat 
the  case  does  not  assert  or  hold  the  doctrine  that  money  assessed  or 
collected  by  a  municipal  corporation  for  a  local  improvement  and 
paid  over  in  good  faith  before  notice  of  claim  to  it  or  notice  not  to 
pay  same,  or  of  any  lis  pendens  existing  in  respect  to  the  yalidity 
of  the  assessment  can  be  recovered  back  from  said  corporation.  In 
that  case  it  appears  that  the  city,  if  compelled  to  refund  the  money, 
had  still  the  power  to  make  a  new  assessment  and  correct  the  error 
of  the  former  assessment. 

In  this  case  no  such  power  exists  on  the  part  of  the  defendant^ 
and  if  the  money  is  recovered  it  is  lost  to  the  county  at  lai^ 
unless,  upon  application  to  the  legislature,  the  commissioners,  by 
an  enabling  act,  shall  be  authorized  to  make  a  new  assessment  and 
rectify  the  errors  committed  by  them  in  proceeding  to  construct 
said  ditches  before  they  had  procured  the  requisite  title  from  the 
proprietors  of  the  land  required  for  that  purpose. 

The  principle  upon  which  the  recovery  was  had  in  all  the  fore- 
going cases  is  well  stated  by  Judge  Oboveb  in  the  case  of 
Bank  of  Commonwealth  v.  Mayor  of  New  York,  supra.  The  action, 
he  said,  '^  is  to  recover  money  in  the  hands  of  the  defendant  which 
does  not  belong  to  it  but  to  the  plaintiff,  which  was  paid  by  the 
plaintiff  upon  an  erroneous  judgment."  In  that  case  the  tax, 
13,729.73,  was  paid  to  the  city  officers  and  by  them  paid  in  to  the 
city  treasurer.  Judge  Groveb  says,  in  respect  to  it:  '*  When  the 
entire  tax  was  paid  to  the  chamberlain  he  must  be  regarded  as 
receiving  that  portion  imposed  for  the  defendant  as  its  treasurer 
and  the  balance  as  county  treasurer.  For  the  latter  the  defendant 
cannot  be  held  responsible,  as  the  money  cannot  be  regarded  as  ever 
received  by  it."  This  tax  was  collected  upon  the  warrant  and 
authority  of  the  city,  but  it  was  only  held  liable  for  the  money 
received  for  the  use  of  the  city,  and  applied  to  city  purposes. 

The  case  of  (Thapman  v.  City  of  Prooklyn  is  simply  authority  for 
the  proposition,  as  Judge  Gboveb  states  it,  that  an  action  will  lie 
against  a  municipal  corporation  for  the  recovery  of  money  in  its 
hands  to  which  it  has  no  right,  but  which  belongs  to  another. 

The  right  to  recover  money  collected  or  received  upon  an  erro- 
neous judgment  exists  from  the  moment  it  is  reversed  as  against 
the  party  receiving  the  money  aud  appropriating  it  to  his  own  use. 
The  action  lies  for  money  had  and  received  without  consideration 
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under  the  form  of  law,  but  it  lies  only  against  the  party  benefited 
by  the  money — the  plaintiff  in  the  execution. 

A  sheriff  who  had  collected  the  money  on  execution,  and  paid  it 
oyer  to  the  plaintiff,  would  not  be  liable  to  an  action  to  refund  the 
same.  Bank  of  U.  S.  v.  Bank  of  Washington,  6  Pet.  8;  Chegary  v. 
Jenkins,  5  N.  Y.  376. 

The  county  of  Niagara  has  received  no  benefit  from  the  plain- 
tiff^s  money.  It  was  not  received  for  the  use  of  the  county.  The 
defendants  were  mere  agents  of  the  plaintiff  and  the  other  land 
owners  interested  in  the  said  improvement  to  collect  and  pay  over 
the  said  money  for  their  benefit. 

It  appears  &om  the  findings  of  the  judge,  and  the  evidence,  that 
the  county  treasurer  received  from  the  collector  the  sum  of  $453. 72, 
which  was  collected  from  the  plaintiff,  and  this  money  was  anticipated 
and  paid  out  upon  orders  of  the  drainage  commissioners  before  the 
service  of  the  certiorari,  except  the  sum  of  $205.15.  This  money 
being  in  the  hands  of  the  defendants  when  the  writ  of  certiorari  was 
served  upon  them,  should  have  been  retained  by  them  to  meet  the 
claims  of  the  plaintiffs  And.  others,  if  any  other  of  the  persons 
assessed  for  said  work  should  establish  a  claim  to  have  the  money 
paid  by  them  refunded.  The  service  of  such  writ  was  a  virtual 
and  sufficient  demand  for  the  repayment  of  such  money. 

It  does  not  appear  that  any  other  of  such  persons  paid  their  tax 
under  protest. 

I  do  not  see,  therefore,  why  the  plaintiff  is  not  entitled  to  recover 
the  money  thus  remaining  from  said  tax  of  1867  in  the  hands  of 
the  defendant,  county  treasurer  at  the  time  of  the  service  of  said 
writ  of  certiorari. 

The  difference  between  this  amount  and  the  whole  amount  of  the 
tax  of  1867  is  $250.57.  This  sum,  with  interest  thereon  from 
February  5,  1868,  the  time  when  said  money  was  paid  to  the  col- 
lector, which  is  the  time  from  which  the  interest  included  in  the 
judgment  was  computed,  according  to  the  finding  of  the  judge, 
should  be  deducted  from  the  judgment  and  it  should  be  affirmed 
for  the  balance. 

Judgment  accordingly. 


614 


POUETH  DEPABTMENT, 


Hacklej  ▼.  Diaper. 


4TM614 
58id28e 


Haoeley  y.  Dbapeb,  appellant. 

Beeeiver — fraudvlmt  sale  by  vM,  ef>&n  <u  to  innocent  purchasers —  AcHon  main^ 
tainatHe  to  avoid  sale — Judgment  creditor  proper  party  to  action  to  set  amde — 
Variance  — /act*  not  averred  not  provable  — Demurrer— <Loes  not  Ue  to  part  of 
complaint — Action — against  receiver  witTumt  lea^e  valid  until  court  inter- 
feres. 


A  receiver  of  an  insolyent  corporation  appointed  in  an  action  brought  by 
plaintiff,  one  of  its  creditors,  held  as  an  asset  of  such  corporation  a  jadg. 
ment  of  upward  of  $50,000  against  D.  D.  at  the  time  the  judgment  waa 
obtained,  was  financially  embarrassed,  but  afterward  made  offers  for  the 
settlement  of  the  judgment,  at  various  times,  of  $25,000,  $20,000  and 
$10,000  to  receivers  of  the  corporation,  preceding  the  one  first  mentioned. 
Of  these  offers,  particularly  the  last  one,  this  receiver  was  informed.  He, 
however,  without  the  knowledge  or  consent  of  the  judgment  creditor,  with 
whom  he  had  agreed  to  consult  in  reference  to  collecting  the  judgment,  and 
whose  directions  within  the  limits  of  his  duty  he  had  agreed  to  follow,  pro- 
cured an  order  authorizing  him  to  sell  the  judgment  at  public  or  private 
sale,  in  his  discretion,  and  shortly  after  sold  the  same  to  one  acting  in  behalf 
of  D.  for  $2,500.  It  was  shown  that  at  the  time  D.  was  receiving  a  salary 
of  $3,000  per  year ;  had  within  three  years  before  the  sale  received  $15,000 
from  other  sources,  and  two  and  a  half  years  afterward  died  worth  $100,000. 
and  there  was  no  evidence  of  debts  against  his  estate  or  when  he  acquired 
it.  Held,  (1)  that  it  was  not  necessary  to  establish  fraud  against  all  the 
parties  to  entitle  plaintiff  to  a  decree  setting  aside  the  sale,  but  against  the 
receiver  only ;  (2)  that  the  presumption  was  that  D.  was  solvent  at  the  time 
of  the  sale ;  (8)  that  the  sale  of  the  judgment  at  private  sale  was  fraudulent 
and  utterly  void ;  (4)  that  such  sale  was  not  aided  in  any  respect  by  the  order 
of  the  court. 

Held,  also,  (1)  that  the  remedy  was  not  by  motion  only,  but  also  by  action 
{Tieman  v.  Wilson,  6  Johns.  Ch.  411) ;  (2)  that  action  was  necessary  as  (a) 
in  a  motion  jurisdiction  could  not  be  obtained  over  D.  or  over  the  person 
who  obtained  the  transfer  of  judgment,  for  the  reason  that  the  sale  being 
void,  such  person  was  not  legally  a  purchaser,  and  as  (&)  parol  evidence 
was  essential  to  the  invalidity  of  the  transfer ;  and  (8)  that  the  judgment 
creditor,  being  the  cestui  que  trust  of  the  judgment,  was  the  proper  party  to 
bring  the  action. 

Evidence  of  facts  not  averred  in  the  pleadings  held  incompetent. 

A  complaint  set  forth  that  a  sale  by  a  receiver  was  fraudulent  as  to  plaintiff. 
An  amendment  was  allowed  setting  up  as  additional  g^unds  upon  which 
the  sale  was  illegal,  that  the  order  of  court  allowing  the  sale  had  been 
improperly  obtained  and  that  the  sale  was  in  violation  of  the  statute.  Held, 
that  a  demurrer  would  not  lie  to  the  amendment  only.  A  demurrer  can- 
not be  made  to  specific  portions  of  a  complaint,  but  only  to  the  whole. 
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Although  the  general  rale  is  that  a  party  must  apply  to  the  ooart  for  leave 
before  he  sues  a  receiver,  an  action  brought  without  leave  is  regular  until 
the  court  interferes,  and  a  judgment  thereon  will  be  valid. 

Appeal  from  a  judgment  rendered  at  special  term  in  favor  of 
plaintiff.  The  action  was  brought  in  Jefferson  county  by  Andrew 
J.  Hackley  and  Sarah  Hungerford,  administratrix  of  the  estate  of 
Marcus  Hungerford,  deceased,  against  Simeon  Draper,  John  Stew- 
ard and  Bobert  Yelverton,  to  set  aside  the  sale  of  a  judgment,  and 
for  other  relief.  During  the  pendency  of  the  action  Simeon  Draper 
died,  and  John  H.  Draper  and  Henry  Draper,  the  executors  under 
his  last  will,  were  substituted  as  defendants. 

Some  time  previous  to  1853  the  city  of  Auburn  subscribed  for  the 
stock  of  the  Lake  Ontario,  Auburn  and  ISew  York  Bailroad  Com- 
pany the  amount  of  1100,000,  and  issued  its  bonds  for  that  sum. 
These  bonds  were  purchased  by  Simeon  Draper  for  $106,000.  Only 
part  of  this  sum  was  paid,  and  after  an  abortive  attempt  to  settle 
the  balance  due  a  suit  was  brought  by  the  city  against  Simeon 
Draper  therefor,  and  a  judgment  recovered  for  $65,000.  In  1855 
plaintiffs  brought  action  against  the  railroad  company  above  named 
for  an  indebtedness  due  them,  and  upon  their  application  a  receiver 
of  the  property  of  the  company  was  appointed.  By  some  arrangement, 
not  material  to  the  case,  the  judgment  against  Draper  was  assigned 
to  the  receiver,  and  became  a  portion  of  the  assets  of  the  railroad 
company.  The  receivership  was  continued  and  successive  receivers 
appointed  down  to  the  appointment  of  the  defendant  Yelvarton. 
Negotiations  were  entered  into  during  the  years  subsequent  to 
the  appointment  of  the  first  receiver  on  behalf  of  Simeon  Draper 
for  the  purchase  or  settlement  of  the  judgment,  cuid  sundry  offers 
made  to  the  several  receivers  to  that  end.  The  result  of  the  nego- 
tiations was  that  in  1864,  upon  the  application  of  the  receiver, 
Yelverton,  an  order  was  granted  by  a  justice  of  the  supreme  court 
directing  the  receiver  to  sell  the  judgment  at  public  or  private  sale 
in  his  discretion,  and  shortly  after  this  he  sold  and  transferred  the 
judgment  to  defendant  Steward,  who  acted  in  behalf  of  Simeon 
Draper.  Other  material  facts  appear  in  the  opinion  of  Mr.  Justice 
MuLLiK  adopted  by  the  court  at  general  term. 

The  complaint  asked  that  the  sale  of  the  judgment  by  the 
receiver  be  set  aside  as  fraudulent,  and  that  the  receiver  be 
removed. 
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Upon  the  trial  after  the  plaintiffs  evidence  was  concluded,  defend- 
ant moved  for  a  nonsuit  upon  the  grounds  stated  in  the  opinion, 
upon  that  motion,  hereafter  given.  Subsequent  to  the  decision  of 
that  motion,  upon  application  to  the  court,  plaintif!  was  allowed 
to  amend  the  complaint  in  certain  particulars.  To  the  amendments 
made,  defendants  demurred  upon  grounds  set  forth  in  the  opinion 
hereafter  given  upon  the  argument  of  the  demurrer. 

The  judge,  before  whom  the  action  was  tried,  found  in  favor  of 
plaintiff  and  gave  judgment  as  asked  in  ihe  complaint  From  this 
judgment  defendants  Draper  appealed. 

Samuel  J.  Olasaey  and  John  A,  Foster,  for  appellants.     Plaintifib 
cannot  maintain  this  action.      Their  remedy  was  by  motion  in 
original  suit.     Groff  v.  Jones,  6  Wend.  622  ;  Mulhs  v.  Allen,  12 
id.  253 ;  Wright  v.  Hooher,  4  Cow.  415  ;  Lowher  v.  Mayor  of  New 
York,  26  Barb.  262 ;  Chappel  v.  Chappel,  12  N.  Y.  215  ;  Requa  v. 
Rea,  2  Paige,  339;  Brown  v.  Frost,  10  id.  243  ;  Nicholl  v.  MchoU, 
8  id.  350;  American  Ins.  Co.  v.  Oakley,  9  id.  259.     Plaintiff  should 
have  moved  for  removal  of  receiver  and  appointment  of  new  one, 
who  could  have  moved  to  set  sale  aside.     Osgood  v.   Laytin,  3 
Keyes,  522  ;  Newland  v.  Champeon,  1  Ves.  105  ;   Utterson  v.  Mair, 
2  Ves.  Jr.  95;  Bank  of  Utica  v.  City  of  Utica,  4  Paige,  399;  Bank  of 
Utica  V.  Mersereau,  3  Barb.  Ch.  528  ;  Mitchell  v.  Oakley,  7  Paige, 
68,  and  cases  cited ;  Libby  v.  Rosekrans,  55  Barb.  203,  215,  219 ; 
McCoiier  v.  Jay,  30  N.  Y.  80 ;  Gould  v.  Mortimer,  26  How.  167. 
The  action  of  the  receiver  in  selling  the  judgment  in  obedience  to 
the  order  of  the  court  was  proper.     Verplanck  v.  Merc.  Ins  Co., 
2  Paige,  452  ;  Davis  v.  Mayor  of  New  York,  1  Duer,  492  ;  People 
V.  Sturtevant,  9  N.  Y.  266.     The  order  for  sale  cannot  be  assailed 
•  in  a  collateral  proceeding*    People  v.  Sturtevant,  supra ;  Bmbury 
V.  Conner,  3  N.  Y.  522;  Bangs  y.  Dunckinfield,  18  id.  595;  Schad- 
tier  V.  Gardiner,  47  id.  404;  Voorhies  v.  Bank  of  United  States,  10 
Pet.  449  ;  Cooke  v.  Halsey,  16  id.  71;  Kemp  v.  Kennedy,  5  Cranch, 
173;  Fx 'parte Watkins,  3  Pet  193;  Guynony.  Astor,  2  How.  (TT.  S.) 
319;  Harvey  y.  Tyler,  %  Wall.  328;  Hopkins  v.  Lee,  6  Wheat  109; 
Parker  v.  Kane,  22  How.  (U.  S.)  1.    The  decree  to  sell  at  private  sale 
was  right   Verplanck  v.  Merchants^  Ins.  Co. ,  supra;  Matter  of  Oroton 
Ins.  Co.,  3  Barb.  Oh.  642 ;  Chautauque  Bank  v.  White,  6  Barb  697. 

Ohas.  Mason,  for  respondent 
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E.  Darwin  Smith,  J.  Upon  the  findings  of  fact  of  the  learned 
judge  who  tried,  this  canse  at  special  term,  which  ard  fully  war- 
ranted by  the  evidence,  we  think  the  judgment  rendered  by  him 
should  be  affirmed,  upon  the  opinion  deliyered  by  him  on  the 
motion  ;for  a  nonsuit  and  on  the  argument  of  the  demurrer  to  the 
complaint. 

The  decision  upon  the  latter  opinion  having  been  affirmed  by 
this  court  upon  appeal  at  general  term,  virtually  decided,  we  think, 
the  law  of  the  case  in  favor  of  the  plaintijff. 

In  the  points  of-  the  respondent's  counsel  it  is  stated  that  the 
case  is  not  correct  and  that  a  certain  order  of  the  court  at  special 
term  is  erroneously  inserted  in  the  printed  case,  and  this  allegation 
is  denied  in  letters  by  the  appellant's  counsel  addressed  to  us  out 
of  court. 

These  points  and  the  letters  of  the  counsel  we  cannot  in  any 
manner  regard.  Gases  must  be  decided  as  they  are  heard  upon  the 
cases  submitted  to  us  on  the  argument 

We  have  repeatedly  held  that  if  there  is  any  error  in  the  printed 
case  served  it  must  be  corrected  by  proper  application  to  the 
court  at  special  term  before  the  case  is  brought  on  for  argument. 

The  judgment  must  be  affirmed,  with  costs. 

[The  following  is  the  opinion  delivered  upon  the  motion  for  a 
nonsuit  referred  t6  above.  ] 

MuLLiN,  J.  The  plaintiffs  having  rested,  the  counsel  for  the 
defendants  Draper  moves  for  a  nonsuit  on  the  ground: 

I.  That  the  only  ground  set  forth  in  the  complaint  on  which  it  is 
sought  to  set  aside  the  sale  of  the  judgment  by  the  receiver  is  fraud; 
and  the  fraud  charged  is  not  proved. 

II.  That  the  plaintiff  is  not  entitled  to  relief,  on  the  grounds 
taken  on  the  argument  of  the  motion  for  a  nonsuit,  to  wit:  That 
the  order  authorizing  the  sale  was  obtained  ex  parte,  and  without 
notice  to  the  plaintiffs  or  their  attorneys  ;  and  the  sale  was  made 
privately,  whereas  it  ought  to  have  been  at  public  auction;  because 
no  such  matters  are  stated  in  the  complaint,  and,  if  they  were, 
they  would  not  entitle  the  plaintiffs  to  relief,  their  remedy  being  by 
motion  to  set  aside  the  sale,  and  not  by  action. 

I.  The  first  inquiry  is:   Was  the  sale  of  the  judgment  by  the 
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receiver  fraudulent?  If  it  was,  and  the  plaintiffs  have  been  injured 
by  it,  they  are  entitled  to  relief.  The  fraud,  if  any,  consists  in 
the  sale  of  a  judgment  against  Simeon  Draper  in  favor  of  the  city 
of  Auburn,  and  which  had  been  transferred  to,  and  was  held  by, 
the  receiver  for  the  benefit  of  the  plaintiffs  and  another  person,  ?rho 
were  the  only  creditors  of  the  Lake  Ontario,  Auburn  and  New  York 
Railroad  Company  for  $69,578.36,  with  interest  from  January  5, 
1867,  for  the  sum  of  $2,500. 

The  facts  bearing  on  the  question  are,  in  substance,  as  follows: 

At  some  time  prior  to  the  commencement  of  this  action,  the 
plaintiff  Hackley  obtained  the  title  to  certain  premises  on  Cham- 
bers street,  in  the  city  of  New  York,  in  which  Simeon  Draper  had 
an  interest  estimated  at  $20,000,  and  this  interest  was  transferred 
to  said  Hackley,  upon  the  understanding  that  that  sum  should  be 
credited  on  the  said  judgment.  This  left  some  $49,000,  besides 
several  years'  interest,  remaining  unpaid  on  the  judgment 

There  had  been  several  receivers  of  the  property  of  the  said  rail- 
road company  before  the  appointment  of  Yelverton,  and  to  some 
one  or  more  of  them  Draper  offered,  at  one  time,  $25,000,  at 
another  $20,000,  and  at  another  $10,000,  which  was  the  last  offer 
mentioned  by  the  witnesses. 

The  defendant  Yelverton  was  appointed  receiver  at  the  request 
of  the  plaintiffs  or  their  counsel,  with  the  understanding  and 
agreement  that  he  would,  in  endeavoring  to  collect  said  judgment, 
consult  with,  and  as  far  as  his  duty  would  permit,  follow  the  direc- 
tions of  said  plaintiffs.  He  was  informed  of  the  offers  made  by 
Draper  to  compromise  said  judgment  debt,  and  particularly  of  the 
offer  to  pay  therefor  $10,000.  Hackley  resided  in  the  city  of  New 
York,  as  did  the  said  Yelverton ;  they  were  well  acquainted  and 
frequently  met.  Hungerford  was  also  well  acquainted  with  him, 
and  occasionally  met  him  in  New  York.  Mr.  Bagley  and  Mr.  Por- 
win,  who  acted  as  counsel  for  the  plaintiffs,  saw  him  occasionally 
before  the  sale  of  said  judgment  and  in  reference  thereto,  as  did 
Mr.  Blish,  who  was  a  brother-in-law  of  Hackley,  and,  as  creditor  of 
said  Hackley  and  Hungerford,  was  interested  in  the  collection  of 
said  judgment. 

The  said  Yelverton,  without  consulting  with  said  Hackley  and 
Hungerford,  or  either  of  them,  or  with  thejr  or  either  of  their  coun- 
sel, and  without  their  knowledge  or  consent,  made  application  to 
and  obtained  the  order  of  the  special  term  of  the  supreme  court, 
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authorizing  him,  as  receiver,  to  sell  said  judgment  at  public  or 
private  sale,  in  his  discretion,  upon  such  terms  as  he  should  deem 
best.     This  order  was  entered  in  January,  1864. 

On  the  20th  of  January,  1864,  the  said  receiver  sold  and  assigned 
said  judgment  to  John  Steward,  Jr.,  for  the  sum  of  $2,500,  at 
private  sale. 

For  six  years  prior  to  January,  1865,  Simeon  Draper  had  been  one 
of  the  commissioners  of  charities  in  the  city  of  New  York,  for  which 
he  was  paid  a  salary  of  $3,000  per  annum. 

The  firm  of  which  Simeon  Draper  and  his  son,  the  defendant  in 
this  action,  were  members,  was  engaged  in  the  business  of  selling 
goods  at  auction  on  commission,  and  received  from  the  government, 
between  May,  1861,  and  January,  1863,  over  $30,000  for  commis- 
sions on  sales  made  for  the  United  States  by  the  direction  of  the 
marshal  for  the  southern  district  of  New  York. 

in  November,  1866,  said  Simeon  Draper  died,  and  his  executors 
filed  in  the  office  of  the  surrogate  of  the  city  and  county  of  New  York 
an  inventory  of  property  belonging  to  his  estate  of  the  value  of 
$100,000. 

We  find,  then,  Draper,  some  few  years  before  the  sale  of  the 
•judgment,  able  to  pay  $20,000  upon  it,  and  he  had  transferred, 
besides  that  amount,  securities  to  some  amount,  but  how  much 
does  not  appear,  to  the  city  of  Auburn,  which  were  intended  to 
apply  on  said  judgment,  but  were  not  so  applied.  He  was  in  receipt 
of  an  annual  salary  of  $3,000,  and  within  three  years  before  the 
sale  had  received  presumptively  half  of  the  receipts  of  his  firm  as 
his  share,  which  was  $15,000,  and  some  two  and  a  half  years  after- 
ward he  died,  leaving  an  estate  of  $100,000. 

In  the  absence  of  all  proof  of  debts  against  his  estate,  or  of  the 
time  within  which  he  earned  the  estate  he  left,  it  is  a  reasonable 
inference  that  at  the  time  of  the  sale  of  the  judgment  he  was 
solvent — that  is,  able  to  pay  his  debts,  of  which  the  judgment  in 
question  was  one. 

The  receiver  was  guilty  of  a  gross  breach  of  faith  toward  those 
entitled  to  share  in  the  avails  of  the  judgment.  He  knew  they 
considered  it  worth  more  than  $10,000,  as  they  had  refused  to 
receive  that  sum;  and  yet,  without  consultation  with  them,  with- 
out even  giving  them  an  opportunity  to  buy  it  themselves,  he  sold 
it  for  one-quarter  of  the  lowest  sum  which  the  debtor  himself  had 
offered. 
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What  may  be  shown  in  reference  to  Draper's  condition  by  the 
defense  I  cannot  contemplate.  The  question  stands  now  on  the 
plaintiff's  proof  alone.  It  may  be  Draper  was  in  truth  insolyenty 
and  the  amount  received  was  all  that,  or  more  than,  could  be  col- 
lected on  the  judgment.  Tet  the  breach  of  faith,  the  utter  dis- 
regard of  duty  on  the  part  of  the  receiver,  will  remain.  His  conduct 
was  ^ossly  fraudulent. 

But  there  is  no  evidence  before  me  that  Steward  or  Draper  were 
parties  to  the  fraud  of  the  receiver.  They  knew  the  amount  for 
which  the  judgment  was  sold,  but  they  had  the  right  to  acquire  it 
for  the  smallest  sum  at  which  it  would  be  sold,  provided  they 
resorted  to  no  unfair  practices  to  obtain  it.  If,  then,  it  is  neces- 
sary for  the  plaintiffs  to  establish  a  fraudulent  combination  between 
these  persons  and  the  receiver,  the  remedy  on  the  ground  of  fraud 
must  fail.  It  is  not,  however,  necessary  to  establish  fraud  against 
all  these  parties,  or  against  any  but  the  receiver,  in  order  to  entitle 
the  plaintiff  to  a  decree  setting  aside  the  sale. 

In  Tiernan  v.  Wilson,  6  Johns.  Ch.  411,  the  sheriff  of  Alle- 
ghany sold  the  undivided  half  of  445  acres  of  land,  owned  by  the 
plaintiff,  on  a  judgment  against  him  of  11,025,  for  $13,  and  gave 
to  the  purchaser  a  deed  of  the  same.  After  tenders  of  the  amount 
bid,  and  an  offer  to  pay  a  much  larger  sum  to  avoid  litigation,  the 
plaintiff  filed  his  bill  to  set  aside  the  sale  as  fraudulent  Miller, 
the  purchaser,  directed  the  sheriff  to  convey  to  one  Gale,  who 
allowed  the  bill  to  be  taken  as  confessed.  Miller  denied  all  fraud, 
as  did  the  deputy-sheriff. 

The  chancellor  held  that  fraud  was  neither  alleged  nor  proved 
against  Oale,  but  as  Miller,  his  agent,  knew  that  the  property  was 
worth  very  much  more  than  was  bid,  he.  Gale,  was  not  entitled  to 
protection.  He  also  held  that  Miller  was  not  chargeable  with 
fraud,  as  he  had  done  no  more  than  every  person  attending  the  sale 
had  the  right  to  do;  but  because  of  the  abuse  of  trust  by  the  sher- 
iff in  selling  so  large  an  amount  of  property  for  so  trifling  a  sum, 
the  sale  was  set  aside  as  fraudulent  in  law.  The  chancellor  says 
though  there  was  no  actual  corruption  on  his.  part,  yet  such  a  gross 
act  of  negligence  and  abuse  of  trust  must  be  attended  with  the 
payment  of  costs.  The  sale  was  accordingly  set  aside  with  costs,  to 
be  paid  by  the  sheriff.     See  Stead's  Exrs.  v.  Crounse,  4  Cranch,  403. 

I  am  unable  to  perceive  any  distinction  between  the  case  of  Tier- 
nan  V.   Wilson,  supra,  and  the  one  before  me.     The  sheriff  and  the 
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receiver  are  charged  with  substantially  the  same  duties  in  regard 
to  the  «ale  of  property.  If  it  was  an  abuse  of  trust  so  flagrant  as 
to  require  the  sale  of  the  land  to  be  set  aside,  the  sale  of  the  judg- 
ment must  be  set  aside  on  the  same  ground.  Steward  was  an 
acquaintance  of  Draper;  he  had  the  means  of  knowing  his  circum- 
stances. He  knew  Yelverton  was  selling  as  receiver,  and  that  the 
amount  bid  was  but  a  fraction  of  the  amount  due  on  the  judgment. 
He  did  not  buy  for  himself,  but  for  Draper  or  his  wife;  and  if  for 
the  wife,  she  is  chargeable  with  knowledge  of  what  was  known  to 
her  husband  or  Steward. 

In  the  absence  of  any  evidence  of  insolvency,  the  presumption  ia 
that  men  are  solvent  and  able  to  pay  their  debts.  The  presumption 
must  be  acted  upon  until  it  is  overcome  by  proof.  Potter  v.  Mer- 
chants' Bank  of  Albany,  28  N.  Y.  641;  Walrod  v.  Ball,  9  Barb. 
271. 

As  the  state  of  facts  may  be  entirely  changed  by  the  evidence  on 
the  part  of  the  defense  on  this  branch  of  the  case,  I  will  not  discuss 
it  further;  and,  indeed,  all  I  intend  to  decide  now  is,  that  on  the 
plaintiffs'  proof  I  cannot  say  that  the  sale  was  not  fraudulent  and 
void  as  to  the  plaintiffs. 

Second,  The  second  ground  of  recovery  insisted  upon  by  the 
plaintiffs  is,  that  the  order  of  the  special  term  to  sell  the  judgment 
was  void,  being  without  notice  to  the  plaintiffs. 

The  order  does  not  recite,  nor  is  any  evidence  given  before  me, 
whether  notice  of  the  motion  for  leave  to  sell  was  or  was  not  given. 
The  receiver  is  entitled  to  the  benefit  of  the  presumption  that  he 
did  whatever  the  law  and  the  practice  of  the  court  required  him  to 
do  in  the  premises,  and  it  devolves  on  the  party  alleging  a  neglect 
of  duty  in  this  respect  to  prove  it. 

I  will  reserve  the  further  consideration  of  this  question  until  the 
proofs  are  all  in,  my  present  impressions  being  that  if  this  was  the 
only  ground  of  recovery  in  the  case,  I  should  not  deem  it  sufficient. 
I  state  my  impression  on  this  question  now,  that  counsel  may,  if 
they  consider  it  important,  examine  it  more  fully  before  the  final 
hearing.. 

Third.  The  third  ground  pt  recovery  is,  that  the  sale  of  the 
judgment  at  private  sale  was  in  violation  of  the  statute  regulating 
sales  by  receivers  of  insolvent  corporations,  of  whom  the  defendant 
Yelverton  was  one. 

The  question  whether  the  plaintiff  can  avail  himself  of  this 
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ground  of  recovery  in  this  case,  not  having  set  it  out  in  his, plead- 
ings, I  will  examine  hereafter,  as  that  question  becomes  important 
only  in  the  event  that  the  irregularity  in  the  sale  would  be  avail- 
able to  the  plaintiff  if  it  was  properly  pleaded. 

Section  68,  article  3,  title  4,  chapter  8,  part  3  of  the  Revised  Stat- 
utes (2  R.  S.  469),  declares  that  receivers  of  insolvent  corporations 
shall  have  the  same  power  and  authority  conferred  by  law  upon 
trustees  of  the  estates  of  insolvent  debtors.  By  2  R  S.  41,  42,  sec- 
tion 7,  subdivision  4,  the  trustees  of  insolvent  debtors'  estates  are 
empowered  to  sell  at  public  auction  all  the  estate,  real  and  personal, 
vested  in  them,  after  giving  at  least  fourteen  days'  notice  of  the  time 
3,nd  place  of  sale,  and  publishing  the  same  for  two  weeks  in  a  news- 
paper printed  in  the  county  where  the  sale  shall  be  made.  By  the 
9th  subdivision  of  the  same  section  they  are  authorized,  upon  the 
order  of  the  officer  appointing  them,  to  compound  with  any  person 
indebted  to  the  insolvent,  and  thereupon  to  discharge  the  demands 
against  such  person. 

A  receiver  is  an  officer  of  the  court  bound  to  obey  its  orders  in 
regard  to  the  management  and  care  of  property  placed  in  his  hands. 
But  when  the  legislature  has  by  law  prescribed  his  duties  and  the 
manner  of  discharging  them,  the  court  has  no  power  to  release  hini 
from  complying  with  the  statute,  or  to  require  him  to  perform  his 
duty  in  any  other  manner.  When,  therefore,  he  is  required  to  sell 
the  trust  property  at  public  auction  upon  notice  of  fourteen  or  any 
other  number  of  days  or  weeks,  he  must  sell  in  that  manner  and 
upon  such  notice,  or  his  sale  will  be  irregular  and  void,  not  voidable 
merely.  The  statute  provides  that  sales  of  property  on  execution 
shall  be  at  public  auction  after  a  notice  of  six  weeks  in  case  of  the 
sale  of  real  estate,  and  of  six  days  in  case  of  the  sale  of  personal  prop- 
erty ;  the  sale  must  be  between  sunrise  and  sunset,  and,  when  per- 
sonal property  is  sold,  it  must  be  present  and  pointed  out,  so  that 
it  can  be  distinguished  from  other  property  of  the  same  kind. 

In  Okott  V.  Robinson,  20  Barb.  148,  a  sale  was  declared  void  be- 
cause the  notice  was  not  published  in  conformity  to  the  statute, 
and  the  owner  was  held  entitled  to  recover  in  ejectment.  The 
judgment  in  this  case  was  reversed  bjr  the  court  of  appeals,  in  21 
N.  Y.  150,  on  the  ground  that  the  publication  of  notice  was  in 
compliance  with  the  statute.  No  doubt  is  expressed  as  to  the  cor- 
rectness of  the  ruling  in  the  court  below,  if  the  notice  had  been 
defective. 
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In  Camrick  v.  Myers,  14  Barb.  9,  the  eherifE  sold  personal  prop- 
erty after  sunset,  and  the  court  held  the  sale  was  void,  and  that  the 
officer  was  a  trespasser  ab  initio. 

In  Warring  t.  Loomis,  4  Barb.  484,  thirteen  sheep  were  sold  out 
of  a  larger  number  without  separation  until  after  the  sale.  The 
owner  sued  for  the  sheep,  and  the  court  held  the  sale  void,  and  the 
plaintiff  recovered.  Sheldon  v.  8oper,  14  Johns.  352,  is  to  the 
same  effect. 

In  Cresson  v.^  Stout,  17  Johns.  116,  there  was  a  sale  of  both  real 
and  personal  property  together,  some  six  miles  from  where  the  prop- 
erty was.  The  sale  was  held  void,  and  the  owner  recovered  for  the 
unlawful  taking. 

These  cases,  and  numerous  others  which  might  be  cited,  present 
different  applications  of  the  general  principle,  which  has  never 
been  departed  from  —  that  where  the  property  of  a  man  is  to  be 
taken  from  him  and  transferred  to  another  by  a  public  officer  acting 
under  authority  of  law,  by  which  the  mode  of  executing  the  power 
is  prescribed,  he  must  conform  to  it,  or  his  act  will  be  void.  Cleve- 
land V.  Boerum,  27  Barb.  252 ;  Romaine  v.  McMillen,  5  How. 
318;  Carpenter  v.  Stilwell,  11  N.  Y.  61;  Wood  v.  Colvin,  2  Hill, 
566;  Cameron  v.  Irwin,  5  id.  272;  Deyo  Y.VanValkenburgh,  id. 
246;  Swan  v.  Saddlemire,  8  Wend.  676;  Delaplaine  v.  HitclicocJc,  6 
Hill,  14;  Carter  v.  Simpson,  7  Johns.  535. 

There  can  be  no  distinction  between  a  sheriff  and  a  receiver  in 
respect  to  the  manner  of  making  sales  of  property,  and  certainly  . 
there  can  be  no  less  mischief  resulting  from  a  violation  of  duty  by 
the  one  than  the  other.  Every  consideration  which  induces  the 
courts  to  hold  the  sheriff  and  his  officers  to  a  strict  compliance  with 
the  statute  regulating  the  manner  of  selling  property,  applies  in 
all  its  force  to  a  receiver.  I  entertain  no  doubt  but  that  the  sale  of 
the  judgment  by  Yelverton  at  private  sale  was  utterly  void,  and  it 
was  not  aided  in  any  respect  by  the  order  of  the  court.  Yelverton 
would  be  entitled  to  the  same  presumption  of  the  proper  and  regu- 
lar discharge  of  duty  as  to  the  sale  as  was  mad3  in  regard  to  giving 
notice  of  the  application  for  the  order  to  sell,  were  it  not  that 
Steward  testifies  to  the  manner  he  acquired  the  assignment,  and 
does  away  with  any  presumption  that  the  sale  was  at  public  auction. 
It  is  quite  certain  that  it  was  the  result  of  a  private  arrangement. 

Had  the  transaction  taken  the  form  of  a  compromise  of  the 
indebtedness  between  the  receiver  and  Draper,  it  is  probable  that 
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the  rights  of  the  plaintiff  might  have  been  barred;  bat  it  was  a 
aale,  and  not  a  compromise.  Steward  took  an  assignment,  and 
himself  discharged  the  debt.  The  transaction  must  be  upheld,  if 
upheld  at  all,  as  a  sale  of  the  judgment;  and  that  it  cannot  be 
upheld  on  that  ground  is  to  me  established  conclusiyelj  by  the 
authoritieSi 

Two  other  questions  remain  to  be  considered,  and  these  are,  first, 
whether,  if  it  be  true  that  the  sale  was  void,  either  for  fraud  or  for 
not  having  been  made  in  conformity  to  the  statute,  the  remedy  is 
by  motion,  and  not  by  suit;  and,  second,  whether,  if  by  suit,  the 
plaintiff  can  avail  himself  of  the  irregularity  in  the  sale,  not  having 
set  it  out  in  his  complaint. 

First.  As  to  whether  the  only  remedy  is  by  motion,  it  seems  to 
me  to  be  disposed  of  by  the  case  of  Tiernan  v.  Wilson,  supra.  In 
that  case  the  injured  party  proceeded  in  equity,  and  plaintiff  had 
relief. 

Again,  when  fraud  is  the  ground  of  relief,  a  court  of  equity  has 
unquestionable  jurisdiction.  Chancery  is  not  deprived  of  jurisdic- 
tion because  courts  of  law  assume  to  grant  relief  against  fraud  on 
motion.  There  is  no  doubt  but  that  the  special  term  might  have 
vacated  the  sale  if  it  had,  or  could  have,  obtained  jurisdiction  of 
the  parties  on  a  motion.  A  sale  of  land  was  set  aside  on  motion  as 
fraudulent  against  a  subsequent  incumbrance  when  the  value  of 
the  property  greatly  exceeded  the  amount  bid.  The  judge  who 
decided  the  motion  said  it  was  not  necessary  to  send  them  to  equity. 
Oroff  V.  JoneSy  6  Wend.  622.  In  that  case  the  court  held  the 
proceedings  regular,  but  in  bad  faith. 

The  chancellor  decided  in  Brown  v.  Frost,  10  Paige,  243,  that  an 
original  bill  in  chancery  could  not  be  filed  by  a  party  to  a  fore- 
closure suit  to  set  aside  a  master's  sale  when  relief  could  be  had  by 
a  summary  application  to  the  court  in  the  foreclosure  suit. 

The  court  on  motion  has  set  aside  a  sale  by  a  master  on  decree 
in  foreclosure  when  by  his  negligence  the  property  had  brought 
much  less  than  its  value.     Requa  v.  Rea,  2  Paige,  339. 

In  Collier  v.  Whipple,  13  Wend.  224,  the  master's  sale  on  fore- 
closure proceedings  was  set  aside  because  parties  interested  were 
prevented  from  attending  the  sale  by  reason  of  having  been  misled 
as  to  the  time  of  sale  by  the  master. 

In  Nicholl  y.  Nicholl,  8  Paige,  349,  a  bill  was  filed  to  set  aside  a 
master's  sale  because  the  master  had  not  filed  security  before  assum- 
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ing  to  act  as  master.  The  chancellor  unstained  a  demurrer  to  the 
bill,  on  the  ground,  among  others,  that  if  the  neglect  to  file 
security  vitiated  the  sale,  it  should  have  been  taken  advantage  of 
by  motion  in  the  foreclosure  suit. 

I  followed  these  cases  in  Oould  y.  Mortimer^  26  How.  167,  hold- 
ing that  the  plaintiff  in  that  case  —  who  was  owner  of  the  equity 
of  redemption  by  purchase  subject  to  a  mortgage  which  had  been 
foreclosed  by  action;  but  the  plaintiff  was  not  made  a  party,  because 
his  deed  was  not  on  record  —  could  not  maintain  an  action  to  set 
aside  the  sale,  but  must  resort  to  a  motion  in  the  foreclosure  suit. 

The  reason  for  not  permitting  the  injured  party  to  bring  a  new 
action  in  order  to  obtain  relief  is  thus  stated  by  the  chancellor  in 
Brown  y.  Frost,  ^upra.  The  decree  in  that  (the  foreclosure  suit) 
is  conclusive  upon  the  rights  of  the  parties,  and  cannot  be  opened 
or  disturbed'  in  this  collateral  way.  I  am  also  satisfied  that  an 
original  bill  in  chancery  cannot  be  sustained  by  a  party  to  a  fore- 
closure suit  to  impeach  or  set  aside  the  proceedings  on  the  master's 
sale  under  the  decree,  where  there  was  nothing  which  could  have 
prevented  an  application  to  the  court  in  that  suit  for  a  resale  by 
those  who  were  interested  in  the  premises.  If  the  master  sells  at 
an  improper  time  or  in  such  manner  as  to  prevent  a  fair  competi- 
tion, or  if  for  any  other  cause  it  would  be  inequitable  to  permit  the 
sale  to  stand,  the  proper  remedy  is  by  a  summary  application  to 
the  court  in  the  suit  in  which  the  decree  was  made  for  a  resale  of 
the  premises  upon  such  terms  as  may  be  just,  so  as  to  protect  the 
rights  of  the  purchaser,  as  well  as  the  rights  of  the  parties 
interested. 

The  cases  cited  were  cases  of  foreclosure,  but  no  one  will  claim 
that  the  reasons  for  compelling  a  party  to  seek  relief  by  motion 
instead  of  by  action  does  not  apply  to  all  other  cases  in  which 
parties'  rights  are  injuriously  affected  by  irregular  sales  by  officers 
in  judicial  proceedings.  It  will  be  perceived  that  all  the  cases 
cited  and  all  the  cases  enumerated  by  the  chancellor  in  which  par- 
ties must  seek  relief  by  motion  are  cases  in  which  the  proceedings 
of  the  officer  conducting  them  are  voidable  merely,  and  not  void. 
I  do  not  find  a  case  in  which  it  has  been  held  that  an  action  will 
not  lie  to  set  a  sale  aside  when  it  is  void,  and  not  voidable  merely. 

If  an  action  will  not  lie  when  a  sale  is  void,  why  permit  the 
owner  of  land  sold,  without  complying  with  the  provisions  of  the 
statutes  as  to  notice  and  the  time  and  manner  of  sale,  to  maintain 
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ejectment?  Why  permit  the  owner  of  personal  property  to  recover 
it  in  an  action  of  trover  or  trespass  when  the  officer  has  sold  after 
sunset,  or  when  the  property  was  not  present  or  not  separated  from 
other  property  of  the  same  sort?  Why  not  in  all  these  cases  com- 
pel the  party  to  seek  relief  by  motion?  It  is  because  his  title  has 
never  been  divested,  and  therefore  the  purchaser  has  not  acquired 
any  title,  and  his  remedy  by  action  is  perfect. 

When  a  defendant  in  an  execution  has  satisfied  it,  the  sale,  how- 
ever regularly  conducted,  is  void.  The  power  to  sell  is  gone,  and 
the  purchase,  though  made  in  the  best  of  faith,  is  void.  As  to  the 
distinction  between  void  and  voidable  proceedings,  see  the  opinion 
of  Wood  WORTH,  J.,  in  Woodcock  v.  Bennet,  1  Cow.  711. 

But,  again,  a  party  is  compelled  to  seek  relief.by  motion  only 
when,  according  to  the  practice  of  the  court,  he  is  entitled  to  make 
it,  and  when  the  court  has  jurisdiction  over  the  other  parties  to  be 
affected  by  the  motion,  so  as  to  enable  it  to  entertain  it  and  grant 
the  relief  prayed  for. 

There  is  no  doubt  of  the  power  of  the  court  over  the  receiver  and 
over  the  property,  or  that  the  plaintiffs  had  such  an  interest  in  the 
property  as  would  enable  them  to  invoke  the  aid  of  the  court  to 
protect  it.  But  over  Steward  and  Draper  it  had  no  jurisdiction, 
unless  it  acquired  it  by  Steward's  becoming  the  purchaser  for  the 
benefit  of  Draper. 

It  was  held  in  Requa  v.  Rea^  2  Paige,  339,  that  when  a  person 
becomes  a  purchaser  under  a  decree,  he  submits  himself  to  the 
jurisdiction  of  the  court  in  that  suit  as  to  all  matters  connected 
with  the  sale  or  relating  to  him  in  the  character  of  purchaser. 

As  there  never  was  a  sale.  Steward  wa«  never  a  purchaser.  He 
was  and  is,  as  between  himself  and  the  court  and  those  interested 
in  the  property,  a  wrong-doer.  He  acquired  no  more  title  to  it 
than  if  he  had  stolen  it  or  taken  it  from  the  custody  of  the  receiver 
by  force.  Such  a  party  cannot  be  subjected  to  the  jurisdiction  of 
the  court  by  service  of  a  notice  of  motion.  He  may  be  punished 
as  for  contempt,  as  may  be  every  person  unlawfully  interfering 
with  persons  or  property  under  the  protection  of  the  court.  But 
Steward  was  in  no  just  sense  a  party  to  a  sale  of  the  property  so  as 
to  make  him  liable  to  be  affected  by  the  order  of  the  court  on 
a  motion. 

The  defendant's  counsel  insists  that  if  the  sale  and  assignment 
of  the  judgment  is,  as  it  is  claimed  to  be,  utterly  void,  it  is  not  a 
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cloud  on  title,  and  hence  an  action  to  set  it  aside  is  unnecessary. 
If  thx>  invalidity  appeared  on  the  face  of  the  transfer,  that  would 
prevent  the  transfer  from  being  a  cloud;  but  it  cannot  be  ascer- 
tained without  parol  proof  of  the  neglect  to  give  notice  and  to  sell 
at  public  auction.  Of  these  omissions  there  is  no  record,  nor  are 
there  any  means  of  ascertaining  without  evidence  whether  the  stat- 
ute regulating  the  sale  has  or  has  not  been  complied  with.  It  is  a 
case  then  in  which  an  action  could  and  should  be  brought  to  set 
aside  the  sale. 

The  plaintiffs  are  the  only  parties  to  sue,  being  the  cestuis  que 
trust  of  the  judgment.  The  receiver,  as  trustee,  having  proved 
himself  unfit  longer  to  discharge  the  duties,  and  being  himself  the 
cause  of  the  necessity  of  instituting  proceedings  to  protect  the 
property,  these  proceedings  must  be  instituted  by  the  plaintiffs,  or 
the  wrong  go  unredressed. 

The  receiver  being  a  trustee  of  the  property  in  question,  that 
trust  attaches  to  it,  in  whose  hands  soever  it  is  found;  and  I  can 
perceive  no  reason  why  a  suit  may  not  be  maintained  by  the  cestuis 
qtte  trust  to  compel  the  appropriation  of  the  judgment  or  its  avails 
to  the  payment  of  the  plaintiffs'  debt.  To  entitle  plaintiffs  to  this 
relief,  they  must  establish  a  breach  of  the  trust.  So  that  whether 
the  right  of  action  is  put  on  failure  to  comply  with  the  statute,  or 
on  a  breach,  of  trust,  the  facts  necessary  to  establish  this  right  of 
action  must  be  substantially  the  same.     1  Story's  Eq.  Jur,  507. 

II.  I  come  now  to  the  only  remaining  question  on  the  motion, 
and  that  is,  whether  the  plaintiff  is  entitled  to  relief  on  the  ground 
that  the  sale  was  void,  that  ground  for  relief  not  being  set  out  in 
the  pleadings. 

The  rule  enforced  under  the  former  practice,  that  the  complain- 
ant must  recover,  secundum  allegata  et  probata,  is  still  in  force.  If 
facts  are  n6t  alleged,  they  cannot  be  proved;  and  if  alleged  and  not 
proved,  relief  cannot  be  given.  Now,  in  this  case,  the  plaintiffs 
have  alleged  the  sale  of  the  judgment  to  Steward,  and  set  out  the 
transfer.  These  are  proved.  If  these  were  all  the  facts  necessary 
to  relief,  the  plaintiff  could  recover.  But  the  mere  execution  of 
the  assignment  was  but  one  of  the  illegal  and  unauthorized  acts  of 
the  receiver.  He  conveyed  without  a  sale  at  public  auction,  and  of 
course  without  giving  fourteen  days'  notice  of  that  sale.  These  are 
the  gravamena  of  the  right  to  maintain  this  action,  and  they  are 
not  alleged.    The  defendant  could  not  anticipate  that  in  an  action 
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brought  for  relief  on  the  ground  of  fraud  he  would  be  called  upon 
to  defend  proceedings  in  another  and  different  action  which  were 
alleged  to  be  irregular  and  void. 

The.  evidence  as  to  the  void  proceedings  is  not  offered  or  relied 
upon  in  support  of  the  charge  of  fraud,  but  it  is  given  as  a  distinct 
and  independent  ground  of  relief.  The  defendant  has  the  right  to  insist 
that  these  facts  shall  be  averred  as  well  as  proved,  and,  not  having 
been  averred,  the  proof  must  be  held  incompetent,  and  be  rejected. 

The  motion  for  a  nonsuit  is  therefore  denied,  on  the  ground  that 
the  plaintiffs  are  entitled  to  relief  on  the  ground  of  fraud. 

[The  following  is  the  opinion  on  the  argument  of  the  demurrer 
referred  to  above.] 

MuLLiN,  J.  Before  proceeding  to  examine  the  grounds  of  de- 
murrer, it  is  necessary  to  recall  the  proceedings  in  the  cause,  so  as 
to  ascertain  whether  defendant  is  at  liberty  to  demur  to  the  origi- 
nal complaint.  After  issue  was  joined  upon  the  original  complaint, 
the  cause  was  referred,  the  plaintiff  gave  evidence,  and  rested,  and 
then  defendant  moved  for  a  nonsuit  on  two  grounds  : 

1.  That  the  only  ground  on  which  the  plaintiff  claimed  to 
set  aside  the  sale  of  the  judgment  by  the  receiver  was  fraud,  and 
the  fraud  charged  was  not  proved.  2.  That  the  plaintiff  was 
not  entitled  to  relief  on  the  ground  that  the  order  authorizing  the 
receiver  to  sell  was  obtained  ex  parte  without  notice,  and  the  sale 
was  made  privately,  and  not  at  public  auction,  because  no  such  mat- 
ters were  alleged  in  the  complaint. 

The  motion  for  a  nonsuit  was  denied  on  the  ground  that  there 
was  some  evidence  of  fraud  in  the  sale  of  the  judgment  by  the 
receiver  to  Steward.  But  it  was  held  that  the  other  matters,  to  wit: 
That  the  order  was  obtained  ex  parley  and  without  notice,  and  that 
the  sale  was  private,  and  not  at  auction,  could  not  be  proved,  not 
being  alleged  in  the  complaint. 

The  plaintiff  then  applied  for  leave  to  amend  by  inserting  therein 
the  several  defects  in  the  proceedings  to  obtain  the  order  to  sell, 
and  in  the  sale  itself,  and  an  order  was  made  permitting  the  com- 
plaint to  be  amended  as  moved  for  by  the  plaintiff;  and  it  was 
provided  by  the  same  order  that  such  amendment  should  be  with- 
out prejudice  to  any  proceedings  had  in  said  cause;  that  the  defend- 
ant be  at  liberty  to  put  in  a  new  answer  within  twenty  days  after 
service  of  a  copy  of  such  order,  or,  if  he  should  elect  not  to  answer, 
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then  the  new  matter  should  be  deemed  to  be  denied.    The  defend- 
ant did  not  answer,  bat  demurred  to  the  complaint  as  amended. 

The  grounds  of  demurrer  are:  1.  To  the  new  matter  introduced 
by  way  of  amendment,  that  the  court  has  not  jurisdiction  of 
the  subject-matter  of  the  action.  2.  That  upon  the  new  ground 
introduced  by  way  of  amendment,  the  plaintiffs  have  not  legal 
capacity  to  bring  or  maintain  the  action.  3.  There  is  a  defect  of  • 
parties  plaintiff.  The  receiver  alone  can  sustain  the  action.  4.  The 
complaint  as  amended  contains  several  distinct  causes  of  action 
which  cannot  be  joined.  5.  That  the  complaint  as  amended  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  question  is  not  before  me  whether  the  defendant  could, 
under  the  order  allowing  the  amendment,  demur  to  the  complaint, 
as  that  order  permitted  the  amendment,  without  prejudice  to  the 
proceedings  had  in  the  cause.  I  am  to  consider  the  questions 
raised  by  the  demurrer,  and  by  the  demurrer  only. 

1.  Has  the  court  jurisdiction  of  the  subject-matter  of  the  action 
introduced  by  the  amendment?  The  cause  of  action  stated  in  the 
complaint  before  the  amendment  was  the  illegal  sale  of  the  judgment 
by  the  receiver.  The  illegality  charged  was  that  the  sale  was  fraudu- 
lent, to  which  fraud  the  purchaser  was  a  party.  The  amendment 
sets  up  two  additional  grounds  upon  which  the  sale  was  illegal,  to  wit: 
That  the  order  authorizing  the  sale  was  improperly  obtained,  and 
that  the  sale  was  in  violation  of  the  statute  regulating  sales  by 
receivers.  The  amendment  does  not  change  the  cause  of  action, 
whether  the  sale  was  illegal  on  one  or  one  hundred  grounds.  The 
cause  of  action  is  single,  and  is  not  changed  by  increasing  grounds 
of  illegality.  I  attempted  to  show  in  assigning  my  reasons  why 
the  matters  introduced  by  way  of  amendment  were  material,  and, 
if  proved,  would  entitle  the  plaintiffs  to  relief ;  that  the  party 
injured  by  an  illegal  sale  of  his  property  might  file  his  bill  in  equity, 
and  the  court  would  set  aside  or  declare  void  decrees,  judgments, 
orders,  or  sales  entered  or  made  in  violation  of  a  statute  regulating 
such  proceedings,  if  they  were  void,  and  not  merely  voidable. 

But  the  complaint  contains  only  a  single  cause  of  action;  the 
defendant  cannot  demur  to  specific  portions  thereof  or  averments 
therein.  He  must  demur  to  the  whole  complaint  (Code,  §§  143, 147), 
or  some  one  of  the  causes  of  action  therein.  The  new  matter 
inserted  by  way  of  amendment  cannot  be  reached  by  demurrer  to 
that  part     The  defendant  must  show  that  the  court  has  not  juris- 
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diction  of  the  cause  of  action  upon  any  of  the  grounds  stated  in  the 
complaint.     This  he  does  not  attempt  to  do. 

2.  That  the  plaintiff  has  not  capacity  to  sue  or  sustain  the  action 
on  the  new  matter  inserted  by  amendment.  The  last  branch  of 
the  answer  to  the  first  ground  of  demurrer  disposes  of  this.  The 
new  matter  cannot  be  demurred  to  alone;  so  long  as  there  is  any 
ground  stated  in  the  complaint  that  entitles  plaintiffs  to  maintain 
the  action,  the  demurrer  will  not  lie. 

If,  by  the  statement  that  the  plaintiffs  have  not  capacity  to  sue 
or  maintain  the  action,  it  is  intended  to  assert  that  the  receiver 
alone  can  maintain  the  action,  it  cannot  be  maintained.  Part  of 
the  relief  sought  is  to  charge  him  with  fraud  in  discharging  the 
duties  of  his  trust,  to  the  end  that  he  may  be  removed;  must  the 
plaintiff  wait  until  the  receiver  will  consent  to  commence  such  an 
action,  in  order  to  obtain  such  relief,  or  would  any  court  require 
him  to  bring  such  an  action  ?  He  is  very  properly  made  a  party 
defendant,  and  thus  enabled  to  defend  himself  against  the  charge, 
if  it  is  falsely  made.  I  find  no  case  in  which  it  is  held  that  an 
action  will  lie  in  favor  of  a  person  for  whose  benefit  a  receiver  is 
appointed  against  such  receiver  and  others  to  whom  he  has  f mudu- 
lently  transferred  property  belonging  to  him  as  such,  or  against 
him  and  debtors  with  whom  he  is  colluding  to  defraud  the  parties 
for  whose  benefit  he  was  appointed  ;  but  I  do  find  cases  settling 
principles  which  authorize  such  an  action. 

In  Netoland  v.  Cliampion,  1  Vesey,  Jr.,  105,  it  was  held  that  a 
creditor  of  a  testator  or  intestate  need  not  make  any  one  a  party  to 
his  action  to  recover  a  debt  due,  except  the  personal  representatives. 
But  if  there  are  persons  who  have  possessed  the  estate  or  debtors  of 
the  deceased,  and  there  is  any  collusion  between  them  and  the 
representatives,  they  may,  in  equity,  though  not  law,  follow  the 
assets,  make  them  parties,  and  demand  an  account  But  this  can 
only  be  done  in  case  of  collusion.  The  same  principle  is  asserted 
and  cases  cited  in  support  of  it,  in  Utterson  v,  Mair^  2  Vesey,  Jr.^ 
98,  note  (2)  and  upheld  in  Doran  v.  Simpson,  4  id.  651. 

An  executor  is  appointed  by  the  testator,  and  derives  his  authority 
from  the  will,  and  must  conform  to  its  directions  when  directions 
for  his  guidance  are  contained  in  it.  But  when  not  so  acting,  he  is 
acting  under  authority  of  law,  and  subject  to  the  control  of  the 
surrogate  or  other  tribunal,  or  officers  charged  with  the  care  of  the 
estates  of  deceased  persons.    The  administrator  derives  all  his 
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powers  from  the  statute  aathorizing  his  appointment  and  prescrib- 
ing his  duties.  He,  too,  is  under  the  charge  of  the  court.  Both 
hold  the  property  for  the  benefit  of  the  creditors,  legatees,  and 
next  of  kin.  While  their  powers  are  more  extensive  than  those  of 
a  receiver,  their  duty  is  substantially  the  same.  Misconduct  that 
would  justify  the  removal  of  the  one  would  justify  the  removal  of 
the  other,  and  the  necessity  of  protection  of  his  cesiuis  qtie  trust,  if 
I  may  so  call  them,  is  just  as  great  in  the  case  of  the  one  class  of 
trustees  as  in  that  of  the  other. 

If  then  fraud  and  collusion  will  justify  an  action  by  a  creditor  or 
the  next  of  kin  against  the  executor  or  administrator,  and  those 
who  owe  the  estate  or  purchase  its  property,  the  same  or  similar 
fraud  or  collusion  between  a  receiver  and  a  debtor  to  the  person 
whose  property  has  been  transferred  to  him,  or  who  has  purchased 
property  sold  by  him  as  such  receiver,  should  authorize  a  like 
remedy.  If  the  meaning  of  the  counsel  is  that  other  creditors 
should  be  joined  as  plaintiffs,  the  answer  is,  that  it  does  not  appear 
by  the  complaint  (the  only  paper  before  mo  except  the  demurrer) 
that  there  is  any  other  creditor  for  whose  benefit  the  action  is  prose- 
cuted. 

3.  That  the  receiver  only  can  maintain  the  action.  This 
position  I  have  already  considered  and  need  not  further  discuss  it. 

4.  That  several  causes  of  action  are  improperly  united. 
This  I  have  also  considered  and  need  not  refer  to  it  again. 

5.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  question  was  considered  by  me 
when  the  motion  for  a  nonsuit  was  before  me,  and  I  thought,  as  I  do 
now,  that  a  cause  of  action  is  stated  in  the  complaint,  entitling  the 
plaintiff  to  a  judgment  if  he  can  prove  the  allegations  contained  in  it. ' 

The  general  rule  undoubtedly  is,  that  it  is  the  duty  of  a  party 
having  a  cause  of  aq.tion  against  a  receiver,  and  desiring  to  sue  him, 
to  apply,  before  bringing  the  action,  to  the  court  for  permission  to 
sue  him,  and  the  court  may,  upon  motion,  set  aside  or  stay  the  pro- 
ceedings and  punish  the  person  bringing  the  action  for  contempt; 
but  until  the  court  interferes,  the  action  is  regular,  and  a  judgment 
in  it  will  be  valid. 

The  question  is  not  before  me  whether  the  action  should  be 

stayed;  the  complaint  does  not  show  that  consent  to  sue  was  not 

obtained;  on  the  contrary,  the  presumption  is  that  it  was,  if  that 

was  necessqjry  to  permit  it  to  be  brought 

Judgment  affirmed. 
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Coverture  —  token  it  must  he  pleaded. 

In  an  action  by  a  married  woman  for  goods  sold,  etc.,  held,  that  the  defense 
that  plaintiff  waa  married  and  had  no  separate  estate  or  basiness  was  not 
available  when  not  set  up  in  the  answer. 

Appeal  from  a  judgment  in  favor  of  defendant  entered  upon  the 
report  of  a  referee.  The  action  was  brought  in  Genesee  county  by 
Harriet  0.  Stevens  against  Homer  Bostwick,  administrator  of  the 
estate  of  Edward  Stevens,  deceased,  for  goods  sold,  money  lent  and 
board  furnished  intestate.  The  plaintiff  was  a  married  woman, 
but  in  the  qomplaint  was  no  averment  of  that  fact,  or  that  she  car- 
ried on  business  in  her  own  name  or  had  separate  property,  the 
action  being  brought  as  if  plaintiff  was  a  feme  sole.  The  answer 
was  a  general  denial  and  payment  and  a  counter-claim. 

The  referee  before  whom  the  action  was  tried  found,  as  a  matter 
of  fact,  that  during  the  time  of  the  contracting  of  the  indebtedness 
of  intestate  plaintiff  was  a  married  woman  having  no  separate 
estate,  and  transacting  or  carrying  on  no  business  on  her  separate 
account,  and  as  a  conclusion  of  law  that  plaintiff  was  not  entitled 
to  recover.  • 

A.  Stevens,  for  appellant. 
Peck  (&  BotoeUy  for  respondent. 

E.  Darwin  Smith,  J.  The  referee  clearly  erred  in  dismissing  the 
complaint  in  this  action.  The  complaint  set  out  a  cause  of  action 
upon  its  face  in  favor  of  the  plaintiff  and  against  the  defendant. 
The  answer  denied  the  complaint  and  sot  up  a  counter-claim. 

If  the  defendant  intended  to  make  the  defense  that  the  plaintiff 
was  a  married  woman  and  had  no  separate  estate,  or  carried  on 
no  separate  trade  or  business,  he  should  have  set  up  such  a  defense 
by  answer.     Freeking  v.  Rolland,  63  N.  Y.  422. 

Coterture  must  be  pleaded  to  be  available  if  intended  to  be  set  up 
as  a  defense.  1  Chitty  on  Plead.  449;  Dillaye  v.  Parks,  31  Barb.  132. 
In  Halhck  v.  DeMunn,  2  N.  Y.  Sup.  350,  where  it  was  held  that 
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4;o  maintain  an  action  against  a  married  woman  it  must  be  shown 
that  the  debt  was  contracted  for  the  purpose  of  carrying  on  a  separ- 
ate trade  or  business  and  for  the  benefit  of  her  separate  estate,  and 
the  answer  in  jproper  form  set  up  the  defense  in  a  denial  of  these 
facts,  no  question  as  to  the  form  of  the  pleadings  was  presented 
for  consideration. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 


Buss  v.  MiSKEB,  appellant. 

Per907uU  property  —  machinery  detached  from  mill  i» — tale  of,  by  parol — JBhn- 

dence  —  Eetoppel. 

The  owner  of  a  saw-mill  detached  the  saws,  belting  and  machinery  need  there- 
in and  removed  the  same  to  defendant's  house.  Afterward  he  sold  the  mill 
at  anctioD,  and  plaintiff  parchased  the  same  and  paid  the  purchase-price. 
Plaintiff  claimed  that  the  detached  saws,  belting  and  machinery  were  in- 
cluded in  the  purchase.  Held,  that  the  detached  articles  were  personal  prop- 
erty, and  the  sale  thereof  could  be  made  by  parol,  and  that  the  question 
whether  the  articles  were  sold  with  the  real  estate  was  properly  submitted 
to  the  jury. 

Heldy  also,  that  a  written  contract  of  sale  of  the  real  estate  executed  twenty 
days  after  the  auction  sale  was  simply  an  element  of  evidence  for  the  jury 
and  presented  no  question  of  merger  or  estoppel. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
verdict  of  a  jury.  The  action  was  one  of  claim  and  delivery  brought 
in  Erie  county  by  Seth  P.  Bliss  against  Peter  Misner  to  recover  the 
possession  of  certain  personal  property  consisting  of  saws,  belting 
and  machinery  previously  attached  to  and  used  in  the  saw-miU. 
Such  property  was  detached  from  the  mill  by  the  own^r  and 
removed  to  the  defendant's  house,  and  there  stored.  The  mill 
property  was  subsequently  sold  at  auction,  and  the  plaintiff  claimed 
that  the  jproperty  whi^^h  had  been  thus  used  with  the  mill  and  the 
fixtures  thereof  were  at  the  same  time  sold.  The  plaintiff  pur- 
chased the  property  at  the  auction  sale  and  paid  his  bid  upon  the 
purchase  and  subsequently  demanded  the  property  of  the  defend- 
ant, and  the  delivery  thereof  being  refused  brought  this  action. 

Vol.  IV,  N.Y.  Rep.  — 80 
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Nichols  <&  Allen,  for  appellant.  The  proofs  did  not  show  tibl6  in 
plaintiff.  Ghamplin  v.  Parish,  11  Paige,  405;  Livingstone,  Smithy 
14  How.  490.  Parol  evidence  could  not  be  introduced  to  vary  the 
effect  of  the  deed.  This  was  attempted.  Porter  v.  Spence,  38  N. 
Y.  ]19;  Malhry  v.  Tioga  R.  R.  Co.,  3  Keyes,  354;  Cram  v.  Union 
Bank  of  Rochester,  4  id.  558;  Parsons  v.  Miller,  15  Wend.  561; 
Swick  V.  Sears,  1  Hill,  17;  Halliday  v.  Hart,  30  N.  Y.  474;  Renard 
V.  Sampson,  12  id.  561.  Plaintiff  was  estopped  by  the  recital  in  the 
contract.  Torrey  v.  Bank  of  Orlea^is,  9  Paige,  659;  Demeyer  v. 
Legg,  18  Barb..  20;  Cocks  v.  Barker,  49  N.  Y.  110. 

Wadsworth  &  White,  for  respondent. 

E.  Dabwik  Smith,  J.  The  exception  to  the  refusal  of  the 
circuit  judge  to  nonsuit  the  plaintiff  is  not  well  taken. 

The  appeal  comes  before  us  as  upon  a  bill  of  exceptione  strictly, 
and  the  evidence  not  being  contained  in  the  bill  we  cannot  deter- 
mine that  the  nonsuit  was  improperly  refused.  The  disconnection 
and  removal  of  the  saws,  bolting  and  other  articles  from  the  saw- 
mill changed  their  character  from  fixtures  to  personal  property 
which  could  be  sold  and  transferred  by  parol.  The  question  liti- 
gated at  the  trial  was  whether  these  articles  were  in  fact  sold  as 
personal  property  upon  and  with  the  sale  at  auction  of  the  real 
estate.  The  circuit  judge  fairly  submitted  this  question  to  the  jury 
as  a  question  of  fact,  and  their  verdict  settles  the  fact  in  the  plain- 
tiff's favor. 

The  written  contract  of  sale  of  the  real  estate,  executed  some 
twenty  days  after  the  auction  sale,  presented  no  question  of  merger 
or  estoppel,  and  the  decision  of  the  circuit  judge  was  correct  upon 
that  point.  This  contract  was  simply  an  element  of  evidence  for 
the  jury,  but  not  conclusive. 

It  requires  no  written  contract  to  sell  personal  property.  The 
payment  of  the  price  bid  completed  the  sale  and  passed  the  title  of 
such  property  to  the  plaintiff,  if  it  was  really  embraced  within 
the  sale. 

No  error,  we  think,  was  committed  in  the  rulings  of  the  judge 
at  the  circuit,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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Geobge,  appellant^  v.  Abthitb. 

Foreieoture  under  the  itattUe — affldcmt  of  pubUeation — affldaoU  of  service  cf 

notice  of  sale. 

In  proceedings  to  foreclose  a  mortgage  under  the  statute,  the  affidavit  of  pub- 
lication of  the  notice  of  sale  stated  that  such  notice  ^*  was  published  for 
twelve  weeks  successively  at  least  once  in  each  week  prior  to  the  time  speci- 
fied/' for  the  sale  of  the  premises.  Held  sufficient,  and  an  objection  that 
the  affidavit  did  not  show  a  publication  in  "  each  and  every  week/'  for  twelve 
weeks,  untenable  (Hotoard  y.  Haich,  29  Barb.  297). 

The  affidavit  of  service  of  the  notice  of  sale  stated  that  the  notices  were  served 
on  "  C.  S.,  administrator/'  etc.  Held  sufficient,  and  that  in  an  action  for 
trespass  in  which  defendant  justified  upon  the  ground  of  title  under  the  fore- 
closure, extrinsic  evidence  was  admissible  to  show  of  what  estate  C.  S.  was 
administrator. 

Appeal  from  a  judgment  in  favor  of  defendant  in  an  action  tried 
by  the  court  without  a  jury  and  from  an  order  denying  a  new  trial 
The  action  was  brought  by  Oren  S.  George  against  Alfred  Arthur 
for  trespass  upon  certain  premises  formerly  owned  by  plaintiff. 
The  action  was  originally  brought  in  a  justices'  court,  but  upon  an 
answer  of  title  remoyed  into  the  supreme  court.  The  defendant 
claimed  title  under  a  sale  of  the  premises  made  upon  the  foreclos- 
ure of  a  mortgage  made  in  pursuance  of  the  statute.  At  the  same 
time  with  the  appeal  in  this  case  was  argued  one  in  an  action  of 
ejectment  brought  by  defendant  a^inst  plaintiff  and  others. 

The  plaintiff  claimed  that  the  proceedings  to  foreclose  were  in- 
valid by  reason  of  defective  affid^^vits  of  publication  and  service  of 
notice  of  sale.     The  affidavit  of  publication  was  as  follows: 

"0.  D.  Manville  of  the  town  of  Lowville,  county  of  Lewis  and 
State  of  New  York,  being  duly  sworn,  deposeth  and  saith,  that  he 
is  one  of  the  publishers  of  the  newspaper  called  the  "  Lewis  County 
Democrat,''  a  public  newspaper  printed  and  published  in  the  county 
of  Lewis,  where  the  premises  described  in  the  annexed  printed 
notice  of  sale  or  a  part  thereof  are  situated.  Deponent  further 
saith  that  the  notice  of  the  mortgage  sale  of  which  a  printed  copy 
is  hereto  annexed,  was  published  for  twelve  weeks  successively  at 
'least  once  in  each  week  prior  to  the  time  specified  in  said*notice  for 
the  sale  of  said  premises,  said  publication  having  been  commenced 
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on  the  12th  day  of  March,  in  the  year  1873,  and  continued  for 
twelve  weeks  at  least  snccessiyely,  at  least  once  in  each  week.*' 

The  affidavit  of  service  of  notice  of  sale  was  as  follows: 

*'  Lewis  County,  ss.  :  Charles  S.  Mereness,  of  the  town  of 
Martinsburgh,  in  said  county,  being  duly  sworn,  says  that  on  the 
17th  day  of  March,  1873,  he  served  a  copy  of  the  annexed  printed 
notice  on  each  of  the  several  persons  next  hereinafter  named,  by 
inclosing  a  copy  of  said  notice  in  an  envelope  and  in  a  proper  and 
ordinary  letter  form  and  sealing  the  same  and  addressing  snch 
envelope  severally  on  thei  outside  to  the  several  persons  next  herein- 
after named  and  at  and  to  the  post-office  set  opposite  to  their  names 
respectively,  as  hereinafter  stated,  by  depositing  all  of  said  notices 
so  inclosed  and  addressed  as  aforesaid  in  the  post-office  at  the  said 
village  of  Martinsburgh  and  paid  the  postage  on  each  of  them,  and 
at  that  time  each  of  the  said  persons  resided,  as  this  deponent  is 
informed  and  believes,  at  the  respective  places  to  which  their  said 
notices  were  so  addressed.  That  the  names  of  said  persons  and 
corporations,  and  the  address  of  said  notices  to  them  as  aforesaid, 
were  respectively  as  follows,  viz. :  Mrs.  Minerva  George,  Martins- 
burgh, N.  Y.;  Chester  Shumway,  administrator,  etc.,  Martins- 
burgh, N.  Y.,  Loren  Shumway,  administrator,  etc.,  Martinsburgh, 
N.  Y.,"  etc. 

Defendant  offered  in  evidence  proof  of  the  appointment  and 
qualification  of  Minerva  George,  Chester  Shumway  and  Loren 
Shumway  as  administratrix  and«administrators  of  William  George, 
deceased,  said  William  George  being  the  mortgagor  of  the  premises 
in  question.  This  was  subject  to  plaintiff's  objection,  and  excep- 
tion admitted.  Plaintiff  also  objected  to  the  admission  of  the  affi- 
davits of  the  statutory  foreclosure  upon  the  grounds  that,  *'  1.  They 
do  not  show  service  on  William  George  or  his  personal  representa- 
tives. 3.  They  do  not  show  publication  twelve  weeks  in  each  and 
every  week  from  March  12,  1873,  to  June  5,  1873,  inclusive." 
The  evidence  was  admitted  and  defendant  excepted. 

Cornelius  E.  Stephens,  for  appellant.  The  affidavits  were  evidence 
of  title  and  could  not  be  contradicted  or  amended  by  parol  evidence. 
Arnot  V.  •McGlure,  4  Den.  41;  Gohoes  Go.  v.  Qoss,  13  Barb.  137; 
Layman  v.  Whiting,  20  id.  650;  Bryan  v.  Butts,  27  id.  603;  Tuthitt 
V.  Tracy,  31  N.  Y.  167;  Mitchell  v.  Bartlett,  61  id.  447. 
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The  court  cannot  remedy  defects  in  affidavits  in  statutory  fore- 
closure proceedings.  Dvright  v.  Phillips,  48  Barb.  116;  also  cited 
Bloom  V.  Burdick,  1  Hill  130;  Low  v.  Furdy,  2  Lans.  422;  Wins- 
low  V.  McCedl,  32  Barb.  241;  Cole  y.  Moffitt,  20  id.  18;  BoHnson  v. 
Byan,  26  N.  Y.  320. 

Abram  J.  Mereness,  for  respondent. 

E.  Dabwin  Smith,  J.  The  appeals  in  these  two  cases  both  pre- 
sent and  depend  upon  the  same  question.  It  is  whether  the  fore- 
closure of  the  mortgage  mentioned  in  the  pleadings  and  case  was 
valid  or  otherwise.  The  question  arises  upon  the  affidavit  of  service 
of  notices  of  sale  of  mortgaged  premises. 

It  appeared  on  the  trial  that  the  mortgage  in  question  was  exe- 
cuted by  William  George  and  wife  prior  to  April,  1869;  that  said 
Oeorge  died  in  February,  1870,  and  that  proceedings  ,to  foreclose 
the  mortgage,  which  was  past  due,  were  commenced  in  March, 
1873,  by  advertisement.  No  question  was  made  as  to  the  regu- 
larity of  the  proceedings  upon  the  foreclosure,  except  that  the 
affidavit  of  the  printers  did  not  show  a  publication  in  each  and 
every  week  for  twelve  weeks,  which  is  not  pressed  and  is  clearly 
untenable  within  the  case  of  Howard  v.  Hatch,  29  Barb.  297;  also 
that  the  affidavits  do  not  show  any  service  of  notices  on  the  adminis- 
trators and  administratrix  of  William  Oeorge,  deceased. 

It  was  proved  on  the  trial  that  before  the  commencement  of  said 
foreclosure  proceedings,  Minerva  George,  Chester  Shumway  and 
Lorenzo  Shumway  were  duly  appointed  administrators  and  adminis- 
tratrix of  the  estate  of  the  said  William  George,  deceased,  and  that 
they  were  duly  qualified  and  acted  as  such. 

The  affidavit  of  the  service  of  the  notice  stated  that  a  copy  of  a 
printed  notice  of  sale  was  in  due  time  and  form  served  on  said' 
administrators  and  administratrix  by  inclosing  the  same  to  them 
respectively  in  a  proper  envelope,  sealed  and  addressed  to  them  at 
their  residence,  as  follows:  *^  Mrs.  Minerva  George,  Martinsburgh, 
N.  Y.;  Chester  Shumway,  administrator,  etc*,  Martinsburgh,  N.  T.; 
Lorenzo  Shumway,  administrator,  etc.,  Martinsburgh,  N.  Y.'^ 

We  cannot  see  why  this  service  was  not  entirely  sufficient  and 
the  object  of  the  statute  fully  complied  with.  The  notice  apprised 
the  persons  served,  of  the  time  and  place  of  the  proposed  sale 
of  the  mortgage  premises  of  the  estate  of  which  they  were  adminis- 
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trators.     They  could  not  be  misled  by  it  and  could  not  fail  fully 
to  understand  its  purport^  purpose^  object  and  intent. 

The  notice  was  "served  upon  the  proper  persons  in  proper  time, 
and  they  were  bound  to  take  notice  of  such  service  and  act  accord- 
ing to  their  rights  and  duties  in  respect  thereto.  The  affidavits  of 
publication  and  service  of  notice,  printing,  etc.,  were  sufficient  to 
perfect  the  foreclosure.  In  the  action  of  ejectment  and  trespass 
the  party  asserting 'such  title  was  entitled  to  prove  such  extrinsic 
facts  as  were  essential  to  give  full  force  and  effect  to  the  foreclosure, 
and  such  proof  was  properly  allowed  on  the  trial.  Judgment  in 
each  case  should  be  affirmed. 

Judgments  affirmed. 


.    Peoplb  ex  rel.  Corwin  v.  Walter. 

BaUroad  aid  bandi — preattmption  agaitui  authority  to  iuue  —  condition  pre- 
cedent to  issue— Certiorari — limitation  of  time  to  iseue  writ — issue  of  town 
bonds  btfore  writ  granted. 

Upon  a  certiorari  to  review  prooeediii|rs  for  the  parpoee  of  bonding  a  town  in 
aid  of  a  railroad  under  Laws  1868,  chap.  811;  1869,  chap.  241;  1871,  chap. 
127,  hdd,  that  it  was  incumbent  upon  the  officers  issuing  the  bonds  to  show 
that  the  lawful  authority  existed  for  bonding  the  town  in  aid  of  the  railroad 
at  the  time  of  the  institution  of  the  proceedings. 

The  act  of  1869  (chap.  241)  confines  the  right  to  bond  towns  in  aid  of  a  railroad 
to  towns  in  a  certain  district  along  the  route  of  such  road.  HM,  that  the 
location  of  the  route  was  a  condition  precedent  to  the  institution  of  proceed- 
ings under  the  act  to  bond  a  town. 

There  is  no  statute  which  prescribes  the  time  within  which '  a  common-law 
certiorari  must  issue  after  the  occurrence  of  the  proceedings  sought  to  be 
reviewed.  It  is  in  the  discretion  of  the  court,  but  two  years  has  been  the 
time  usually  adopted  in  the  absence  of  special  circumstances. 

Upon  a  certiorari  to  review  proceedings  to  issue  railroad  aid  bonds,  KM,  that 
the  fact  that  the  bonds  had  been  issued  by  the  town  officers  to  bond  to  the 
railroad  company,  such  bonds  not  having  passed  into  the  hands  of  bona  fide 
holders,  did  not  render  the  application  for  the  writ  too  late. 

Certiorari  to  review  the  proceedings  had  and  taken  in  the 
matter  of  bonding  the  town  of  Newfane,  in  the  county  of  Niagara, 
in  aid  of  the  Lake  Ontario  Shore  Railroad  Company^  under  Laws 
1868,  chap.  811,  as  amended  by  Laws  1869,  chap.  241,  and  Laws 
1871,  chap.  127. 
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The  writ,  which  is  a  common-law  certiorari,  was  issned  npoii  the 
application  of  William  V.  Corwin  and  others  against  Peter  D. 
Walter,  county  clerk  of  Niagara  county.  Ancillary  writs  were 
afterward  issued  to  the  commissioners  for  bonding  said  town  and 
to  the  assessors  of  the  same  town.  Three  other  writs  were  issued 
to  review  the  proceedings  had  in  bonding  other  towns  of  the  same 
county  in  aid  of  the  same  railroad.  The  other  cases  were  entitled 
as  follows:  People  ex  rel,  William  P.  Mentz  and  others  against 
Walter,  county  clerk,  and  the  commissioners  and  assessors  of  the 
town  of  Lewis  ton;  Peoples  rel.  Balph  Stockwelland  others  against 
Walter,  county  clerk,  and  the  commissioners  and  assessors  of  the 
town  of  Wilson  ;  and  People  ex  rel.  Elmon  Hess  and  others  against 
Walter,  county  clerk,  and  the  commissioners  and  assessors  of  the 
town  of  Somerset.  All  the  facts  necessary  and  important  to  an 
understanding  of  the  points  passed  upon  appear  sufficiently  in  the 
opinion. 

William  S.  Famell,  for  relators. 

Rhodes  S  Parhhurst  and  A.  Perry,  for  respondents. 

Talcott,  J.  While  the  defects  alleged  in  the  proceedings  in  the 
attempt  to  bond  the  several  towns  specified  in  the  foregoing  titles 
differ  in  many  particulars,  yet  one  fatal  defect  is  common  to  all  the 
cases,  namely,  a  total  want  of  jurisdiction  and  power  on  the  part  of 
the  county  judge  of  Niagara  county  to  appoint  the  bonding  com- 
missioners for  either  of  the  towns  in  question.  Following  the 
decision  of  the  court  of  last  resort  in  the  case  of  the  People  ex  rel. 
Aihin  v.  Morgan,  65  N.  Y.  587,  we  must  hold  that  it  is  incumbent 
upon  the  respondents  to  show  that  the  lawful  authority  existed  for 
bonding  the  town  in  aid  of  the  railroad  at  the  time  of  the  institu- 
tion of  the  proceedings  for  that  purpose.  Without  such  authority 
there  was  no  foundation  for  the  proceedings  which  the  relator  seeks 
to  have  reviewed,  and  the  assessors  could  have  had  no  jurisdiction 
whatever  to  do  the  act  complained  of.  Such  jurisdiction  cannot 
be  presumed,  but  must  be  affirmatively  shown. 

By  the  act  of  April  19,  1869,  under  which  alone  the  counsel  for 
the  respondents  in  these  cases  attempts  to  maintain  the  validity  of 
the  proceedings  to  bond  these  towns,  the  right  to  bond  towns  in 
aid  of  this  railroad  is  confined  to  the  towns  in  certain  specified 
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counties,  and  in  the  western  assembly  district  of  Niagara  oonnty , 
situate  along  the  route  of  the  Lake  Ontario  Shore  Bailroad.  Until 
such  route  is  located  and  defined  according  to  law  it  cannot^  of 
course,  be  known  or  made  to  appear  that  any  particular  town  is 
within  the  provisions  of  the  act,  and  the  location  of  the  road  in 
such  manner  that  the  town  in  question  lies  along  the  route  is,  as 
was  held  in  the  case  of  the  town  of  Scipio,  a  condition  precedent 
to  the  lawful  institution  of  any  proceedings  under  the  act»  to  bond 
such  town  in  aid  of  the  road.  Indeed,  we  can  see  no  distinction  in 
principle,  so  far  as  this  question  is  concerned,  between  the  cases 
presented  to  us  and  the  case  of  the  town  of  Scipio  before  referred 
to,  and  upon  the  authority  of  that  case,  as  we  understand  it,  we 
must  hold  that  the  objection,  that  it  does  not  appear  that  either  of 
the  towns  in  question  is  situated  along  the  ix)ute  of  the  Lake 
Ontario  Shore  Bailroad,  as  it  had  been  definitely  located  according 
to  law,  is  fatal,  upon  these  returns,  to  the  entire  proceedings  by 
which  the  bonding  of  the  four  towns  in  Niagara  county  has  been 
attempted. 

This  conclusion  leads  to  a  vacation  of  the  proceedings  brou^t 
up  in  conformity  with  the  judgment  of  the  court  of  appeals  in  the 
case  referred  to,  unless  the  objection  that  the  certiorari  comes  too 
late  is  to  prevail.  There  is  no  statute  which  prescribes  the  time 
within  which  a  common-law  certiorari  must  issue.  The  lapse  of 
time  which  may  have  accrued  betweeQ  the  issuing  of  the  certiorari 
and  the  acts  and  proceedings  sought  to  be  reviewed  is  an  objection 
addressed  to  the  sound  discretion  of  the  court,  in  view  of  all  the 
facts  and  surrounding  circumstances.  The  time  of  limitation  to 
writs  of  certiorari  which,  in  the  absence  of  special  circumstances, 
has  been  usually  adopted  by  the  court,  has  been  two  years,  in  analogy 
to  limitations  upon  writs  of  error.  In  the  case  of  the  four  towns 
in  question,  none  of  the  affidavits  of  the  assessors  were  made  until 
the  month  of  August,  in  the  year  1870,  and  they  were  none  of  them 
filed  as  directed  until  after  that  time.  The  principal  writ  of  cer- 
tiorari directed  to  the  county  clerk  of  Niagara  county  in  each  case 
is  tested  May  13,  1872,  less  than  two  years  from  the  time  when  the 
assessors  assumed  to  do  any  act  by  which  the  relators  and  those 
whom  they  represent  could  be  prejudiced.  And  from  the  time 
when  the  principal  writ  was  issued,  the  cases  appear  to  have  been 
prosecuted  by  the  issue  of  ancillary  writs  and  otherwise  with  all 
due  diligence.     The  propriety  of  the  ancillary  writs  only  appeared 
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after  aad  upon  the  return  of  the  principal  writ.  The  commis- 
sionerSy  who  are  alleged  to  haye  been  appointed  by  the  county  judge  . 
in  1869,  did  not  attempt  to  do  any  thing  whereby  the  relators  or 
those  they  represent  dould  be  prejudiced  before  the  fall  of  1871, 
when  the  commissioners  for  three  of  the  towns  assumed  to  enter 
into  contracts  with  the  railroad  company  to  subscribe,  on  behalf  of 
the  towns  for  which  they  respectively  assumed  to  act,  for  the  stock 
of  the  railroad  company. 

The  fact  that  the  commissioners  have  issued  and  delivered  the 
bonds  to  the  railroad  company  affords  no  reai3on,  under  the  circum- 
stances, why  the  usual  limitation  of  time,  upon  the  writ  of  certi- 
orari, should  be  shortened.  Both  the  commissioners  and  the  rail- 
road company  were  aware,  at  the  time  of  the  issue  of  the  bonds, 
that  a  certain  portion  of  the  tax  payers  of  these  towns  felt  them- 
selves aggrieved  by  the  proceedings  to  bond  their  respective  towns, 
and  claimed  that  the  proceedings  had  been  improperly  and  illegally 
conducted,  and  had  procured  writtf  of  certiorari  to  be  issued  out  of 
this  court  with  a  view  to  the  reversal  of  the  proceedings.  And  it 
requires  no  great  stretch  of  the  imagination  to  suppose  that  both 
the  commissioners  and  the  railroad  company  had  notice  in  fact,  as 
well  as  by  presumption  of  law,  of  many  of  the  defects  which  were 
alleged  against  the  proceedings  at  the  time  when  the  bonds  were 
issued  and  received.  It  does  not  appear  that  any  of  the  bonds  are 
in  the  hands  of  bona  fide  holders  who  have  advanced  value  in  good 
faith  upon  their  security.  And  we  are  not  called  upon  in  any 
manner  to  consider  what  the  rights  of  such  holders,  if  any  there 
be,  may  amount  to,  or  how  or  against  whom  they  can  be  enforced. 
We  think,  therefore,  that  the  objection  that  the  writs  of  certiorari 
were  too  late  cannot  prevail  in  these  cases. 

It  was  suggested  on  the  argument  that  the  court  had  power  to 
award  a  further  return,  by  which  the  apparent  jurisdictional  defect 
to  which  we  have  adverted  might  be  cured.  But  it  is  stated  by  the 
counsel  for  the  relators,  and  such  statement  was  understood  not  to 
be  controverted  by  the  respondents,  that,  in  point  of  fact,  there  had 
been  no  such  location  of  the  Lake  Ontario  Shore  Bailroad  at  the 
time  when  the  proceedings  under  review  were  had,  as  to  bring  the 
towns  in  question  within  the  operation  of  the  act  of  1869,  in  refer- 
ence to  bonding. 

On  the  whole,  and  without  considering  the  various  and  grave 
objections  to  the  proceedings  in  detail,  we  are  of  opinion  that  for 
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the  apparent  want  of  jurisdiction  hereinbefore  referred  to,  the  pro- 
ceedings to  appoint  commissioners,  and  the  proceedings  of  the 
assessors  in  regard  to  these  four  towns  in  Niagara  county,  namely: 
Newfane,  Wilson,  Lewiston  and  Somerset,  must  be  vacated.  And 
that  judgment  be  entered  on  each  of  the  writs  of  certiorari  yacat- 
ing  the  proceedings  accordingly. 

Judgment  accordingly. 


Bailey,  appellant,  v.  Beegek. 

A$iignment  for  benefit  oferedUors — Applieatian  of  moneys  upon  notes  falling 
due  at  different  dates — Defense — equitable  to  legal  action  —  Pleading. 

Plaintiff  held  three  notes  made  by  C,  and  indorsed  by  B.,  and  falling  dae  at 
Tarioas  times.  Before  either  came  due  C.  made  a  general  assignment,  for  the 
benefit  of  his  creditors,  to  plaintiff,  in  which  assignment  these  notes  were  pre- 
ferred. Plaintiff  collected,  as  assignee,  enough  money  to  pay  the  notes  in  part. 
Held,  that  the  application  of  the  sum  received  in  payment  of  the  notes  first 
falling  due  was  proper ;  the  assignee  was  not  obliged  to  apply  it  upon  each 
note  pro  rata. 

In  an  action  against  the  indorser  of  the  notes,  held,  that  the  indorser  might 
compel  plaintiff  to  account,  as  assignee,  for  the  assets  of  the  debtor  receiyed 
by  him,  and  the  recovery  on  the  note  would  be  limited  to  the  amount  due 
after  taking  the  account.  But  such  relief  should  be  asked  for  by  the 
answer,  and  an  allegation  that  plaintiff,  as  assignee,  had  received  a  sum 
sufficient  to  pay  the  preferred  creditors,  and  that  the  note  had  been  fully 
I>aid,  was  not  sufficient. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  in  Genesee  county  by 
Lucian  R.  Bailey  against  John  H.  Bergen,  executor  of  the  last  will 
and  testament  of  Maria  F.  Bergen,  deceased,  to  recover  the  amount 
claimed  to  be  due  upon  a  promissory  note  indorsed  by  defendant's 
testator.  The  note  in  suit  was  one  of  three,  each  for  11,000  and 
interest,  made  by  one  W.  N.  Cross  and  indorsed  by  said  testator, 
and  payable  successively  in  eleven,  twenty-three  and  thirty-five 
months  from  date.  These  notes  were  transferred  to  plaintiff  in  pay- 
ment for  a  stock  of  goods  sold  by  him  to  the  firm  of  Gross  &  Wil- 
son, of  which  the  maker  was  partner. 

Subsequent  to  the  making  and  delivery  of  the  notes,  the  firm  of 
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Gross  &  Wilson  made  a  general  aBsigQment,  for  the  benefit  of  credi- 
tors, to  plaintiff.  It  was  provided  in  sach  assignment  that  certain 
debts  named  in  a  schedule  annexed  thereto,  among  which  were 
the  notes  mentioned,  should  be  first  paid  in  full  before  payment  of 
other  debts,  and  in  case  an  amount  should  not  be  received  sufficient 
to  pay  the  preferred  debts  in  full,  they  should  be  paid  pro  rata. 
Plaintiff  collected,  as  assignee,  moneys  from  time  to  time  which 
he  applied  toward  the  payment  of  notes,  indorsing  the  amounts  so 
received  upon  the  notes  first  to  become  due.  Two  of  the  notes  were 
thus  canceled  and  the  sum  of  $422.41  had  been  indorsed  as  paid  upon 
the  note  in  suit.  At  the  time  this  action  was  commenced  there 
were  no  funds  in  plaintiff's  hands,  as  assignee.  After  its  com- 
mencement he  received  $355.60. 

The  referee  reported  that  the  plaintiff  had  in  his  hands  assets 
which  should  have  been  applied  upon  the  note  in  suit,  and  gave 
judgment  in  favor  of  plaintiff  for  $194.50,  from  which  plaintiff, 
who  claimed  a  larger  amount  to  be  due,  appealed.  Other  material 
facts  appear  in  the  opinion. 

Oeo.  Bowen,  tor  appellant. 

John  H.  Bergen,  for  respondent. 

E.  Darwin  Smtth,  J.  The  referee  erred,  I  think,  in  finding 
that  only  the  sum  of  $194.50  was  due  upon  the  note  of  Mrs.  Bergen 
in  suit. 

Assuming  that  the  referee  had  a  right  to  require  the  plaintiff,  as 
he  was  both  the  creditor  and  assignee  of  Cross  &  Wilson  and  the 
holder  of  the  three  notes  indorsed  by  Mrs.  Bergen  and  preferred  in 
the  assignment  of  said  Cross  &  Wilson,  to  account  for  the  assets 
received  by  him  as  such  assignee  and  applicable  to  the  pajrment  of 
such  notes,  yet  I  think  he  erred  in  holding  in  effect  that  the 
assignee  was  bound  to  apply  such  assets  ratably  on  the  three  notes 
of  Mrs.  Bergen.  The  plaintiff  held  three  notes  of  $1,000  each 
indorsed  by  Mrs.  Bergen  and  payable  in  eleven,  twenty-three  and 
thirty-five  months  respectively. 

As  the  creditor  and  debtor  were  the  same  and  no  other  person 
was  interested  in  the  question,  I  think  the  assignee  might  apply  the 
money  in  his  hands  applicable  to  the  payment  of  these  three  notes 
to  extinguish  them  in  their  order  as  they  fell  due. 
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This,  it  appears,  he  did,  haying  paid,  canceled  and  sarrendeied 
up  the  two  notes  which  first  matured,  amounting  to  $2,180.76,  and 
applied  the  proportion  of  residue  of  the  money  in  his  hands  at  the 
time  of  the  commencement  of  the  action  payable  under  the  assign- 
ment on  the  notes  indorsed  by  Mrs.  Bergen,  iftmounting  to  $422, 
upon  the  third  note  last  matured  so  indorsed,  being  the  note  in 
suit.  Strictly,  the  plaintiff  was  entitled  to  recoyer  at  law  for  the 
balance  unpaid  upon  such  ixote. 

So  far  as  the  plaintiff  had  receiyed  money  from  the  assets  of  the 
principal  debtors  and  applied  them  on  the  notes  of  Mrs.  Bergen, 
the  referee  was  entitled  to  receiye  the  proof  and  hold  the  notes  as 
paid,  or  paidjpro  tarUo,  but  so  far  as  they  were  not  in  fact  paid  the 
plaintiff  was  entitled  to  recoyer  at  law. 

As  a  defendant  may  now  set  up  an  equitable  defense  and  haye 
affirmatiye  relief  upon  his  equity  in  an  action  at  law,  the  defendant 
doubtless  might,  by  proper  allegations  in  his  answer,  haye  required 
the  plaintiff  to  account  as  assignee  in  this  action  for  the  assets  of 
the  firm  of  Gross  &  Wilson  in  his  hands  and  haye  had  the  recoyeiy 
upon  this  note  limited  to  the  amount  actually  remaining  due  thereon 
after  the  taking  of  such  account,  but  the  defendant  has  sought  or 
asked  for  no  such  affirmatiye  relief. 

The  allegation  of  the  answer  was  that  the  plaintiff  as  such  assignee 
had  collected  and  receiyed  more  than  sufficient  from  the  assets  of 
Gross  &  Wilson  to  pay  off  the  preferred  creditors  of  such  firm,  and 
that  the  note  in  suit  had  been  fully  paid. 

Mrs.  Bergen  as  the  defendant  clearly  had  no  defense  to  these 
notes.  They  were  made  and  indorsed  to  be  turned  out  to  the 
plaintiff  in  payment  for  goods  sold,  and  were  so  used. 

The  question  whether  the  plaintiff  was  entitled  to  recover  costa 
it  is  unnecessary  to  consider,  as  the  action  must  be  re-tried. 

The  judgment  should  be  reversed,  a  new  trial  had,  with  costs  to 
abide  the  final  decision  of  the  court. 

Judgment  reversed  and  new  trial  ordered. 
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Helms  y.  Goodwill,  appellant. 

Ati(Mmey  and  ^ient  —  vh&n  the  rslatian  is  not  9uch — oUamaifB  eompenBotion 

when  acting  as  broker. 

One  H.  applied  to  an  attorney  to  assist  Mm  in  raising  money^.  The  attorney 
obtained  a  loan  for  H.  by  pledging  his  own  personal  credit.  Held,  that  the 
transaction  was  not  one  between  attorney  and  client,  and  the  attorney  had  a 
right  to  stipulate  for  a  fair  compensation  for  the  responsibility  incurred,  and 
the  services  rendered  the  same  as  any  other  person. 

Appeal  from  a  jadgment  in  favor  of  plaintiff  in  an  action  tried 
before  the  court  at  special  term.  The  action  was  brought  in  Cat- 
tarangus  county  by  Mortimer  A.  ^Helms  against  Johnson  V.  Good- 
will, to  obtain  relief  against  certain  conveyances  alleged  to  be  made 
to  defendant  in  fraud  of  plaintiff's  right. 

In  1868,  one  Albert  Helms  was  equitable  owner  of  about  thirty 
acres  of  land  in  Bandolph,  Cattaraugus  county.  The  executors 
of  the  will  of  Benjamin  Chamberlain,  deceased,  held  the  legal  title 
and  began  an  action  to  foreclose  the  contract  of  purchase  under 
which  said  Helms  held  said  land,  and  also  an  action  to  recover  of 
said  Helms  the  value  of  a  span  of  horses.  Said  Helms  retained 
the  defendant  and  his  law  partner  Jenkins,  composing  the  law  firm 
of  Jenkins  &  Goodwill,  to  defend  each  of  said  actions,  and  said  firm  of 
Jenkins  &  Goodwill  appeared  for  said  Helms  in  said  actions  and  con- 
ducted the  defense  thereof.  Afterward,  and  while  said  actions  were 
pending  said  Helms  and  said  executors  had  an  accounting  and  agreed 
upon  a  sum  which,  if  paid,  the  executors  would  receive  in  settlement 
of  said  actiouR  and  would  deed  the  said  lands  to  Helms.  Helms 
then  assigned  to  his  attorney,  the  defendant,  his  contract  of  pur- 
chase of  said  land,  and  defendant  took  a  deed  of  land  from  the  execu- 
tors under  said  contract  and  paid  the  executors  the  amount  agreed 
upon  between  them  and  Helms.  Defendant  went  into  the  posses- 
sion of  one  and  one-half  acres  of  said  land,  built  himself  a  house 
thereon  and  occupied  the  same.  Defendant  executed  a  mortgage 
upon  the  remainder  of  said  land  in  the  sum  of  $2,500,  which 
amount  he  realized  thereon,  out  of  which  he  paid  the  sum  agreed 
to  be  due  said  executors  and  other  liabilities  and  debts  of  Helms 
amounting  in  the  aggregate  to  $2,300. 

The  mortgage  given  by  defendant  upon  said  premises  was  not 
paid  at  maturity  but  was  foreclosed^  and  said  premises,  except  the 
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one  and  one-half  acres  of  land  ocoupied  by  defendant,  Bold  there- 
upon. 

Upon  the  tr  al,  the  conrt  found  that  at  the  time  defendant  took 
the  assignment  of  said  contracts  from  Helms  he  agreed  to  take  a 
conveyance  of  said  lands  from  the  executors  and  hold  them  in  trust 
for  Helms;  to  give  his  bond  and  mortgage  upon  them  to  procure 
the  money  to  pay  off  the  executors,  lay  them  out  into  village  lots, 
sell  lots  sufficient  to  pay  off  said  mortgage  and  convey  the  remainder 
of  the  land  to  Helms,  and  for  his  said  services  and  in  consideration 
that  he  should  build  a  house  thereon,  and  for  $100  it  was  agreed 
that  defendant  should  have  one  and  one-half  acres  of  said  land. 
The  court  found  that  the  defendant  did  not  lay  out  the  land 
into  lots,  did  not  sell  lots  or  pay  any  thing  on  the  mortgage,  and 
that,  at  the  time  of  making  such  agreement,  defendant  was  the 
attorney  of  Helms  in  said  action  and  about  said  property.  That 
before  the  commencement  of  the  action.  Helms  assigned  his  claims 
to  plaintiff. 

The  court  found  as  conclusions  of  law  that  defendant  should  pay 
plaintiff  the  value  of  the  said  one  and  one-half  acres  of  land,  first 
applying  thereon  the  $100  already  paid,  and  also  the  $200  received 
by  the  defendant  upon  the  mortgage. 

Ooodmll  (&  Stevens,  for  appellant. 

James  0.  Johnson,  for  respondent. 

E.  Daewin  Smith,  J.  The  decision  of  the  learned  judge  who 
tried  the  cause  upon  the  whole  case  carries  out  the  doctrine  that 
the  relations  between  attorneys  and  their  clients  are  to  be  watched 
by  the  court  with  great  care  and  strictness,  to  see  that  no  undue 
advantage  has  been  taken  by  the  attorney  or  any  abuse  of  confidence 
or  unfairness  practiced  by  hi;m  upon  his  client  in  their  business 
transactions. 

While  this  is  just  and  proper,  there  is  danger  on  the  other  hand 
that  injustice  may  be  done  to  the  attorneys.  They  have  the  same 
rights  to  trade,  deal,  bargain  and  contract  as  other  men,  and  they 
may  deal  with  their  clients  as  other  men,  when  they  do  so 
openly  and  above  board  and  without  fraud,  deceit  or  any  kind  of 
imposition  arising  from  their  relations  as  attorneys  or  the  confidence 
reposed  in  them  in  that  respect. 

When  Helms  applied  to  the  defendant  to  assist  him  to  borrow 
money  to  pay  the  incumbrance  upon  his  land,  so  as  to  enable  him 
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to  pay  his  deed  and  receiye  the  title  therefor,  the  application  Teas 
scarcely  addressed  to  him  in  the  line  of  professional  employment. 
The  defendant  was  asked  to  do  rather  the  office  of  a  broker  than 
that  of  an  attorney,  and  when  the  defendant,  upon  the  urgent 
importunities  of  Helms,  and  as  possibly  his  only  expedient  and 
resort  to  raise  the  requisite  money  for  the  purpose  aforesaid,  was 
finally  induced  to  borrow  such  money  on  his  own  personal  credit 
and  to  incur  a  legal  obligation  to  repay  the  same,  he  did  more  than 
belonged  to  him  in  his  mere  relation  of  attorney  to  said  Helms 
and  had  a  right  to  stipulate  for  a  fair  compensation  for  the  labor 
and  services  rendered  and  the  responsibility  incurred  in  that  respect 
as  much  as  any  other  man. 

This  consideration,  we  think,  the  learned  judge  at  the  trial  oyer- 
looked  in  refusing  to  find,  as  requested  at  the  close  of  the  trial  by 
the  defendant's  counsel,  '^  that  the  defendant  was  entitled  to  com- 
pensation  for  his  services  in  signing  and  executing  the  bond  and 
mortgage  for  Helms'  benefit,  and  should  be  credited  in  this  action 
therefor,"  and  also  in  refusing  to  find  and  decide  '^  that  the  defend- 
ant was  entitled  to  compensation  for  building  his  house  under  the 
agreement  with  Helms,  and  that  he  should  be  credited  in  this 
action  for  the  benefit  said  Helms  received,"  and  in  the  view  of  the 
case  taken  by  the  learned  judge  and  in  respect  to  the  theory  or 
ground  upon  which  he  put  his  decision,  he  erred,  we  think,  also  in 
refusing  to  find  and  decide  that  the  defendant  was  entitled  to  be 
credited  in  this  action  for  his  services  in  trying  to  sell  lots,  what- 
ever such  services  were  worth. 

If  the  defendant  were  not  entitled  to  retain  and  hold  the  lot  upon 
which  he  had  erected  his  house  as  and  for  his  stipulated  compen- 
sation for  the  services  rendered  in  negotiating  the  loans  of 
money  to  save  said  lot  of  land  for  Helms,  including  the  giving  of 
his  personal  obligation  to  secure  the  payment  of  such  money  and 
his  services  in  selling  and  deeding  the  lots,  and  assistance  and  advice 
and  services  rendered  in  the  management  of  said  property — then 
he  was  entitled  to  be  paid  for  such  services  as  upon  a  quantum 
meruit  as  much  as  any  broker,  agent  or  other  employee  rendering 
like  services. 

As  these  considerations,  we  think,  were  obviously  overlooked  or 
not  duly  considered  upon  the  request,  as  above  stated,  and  in  the 
decision  of  said  cause,  we  think  that  error  occurred  on  the  trial  for 
whioh  judgment  should  be  reversed  and  a  new  trial  granted. 

Judgment  reversed  and  new  trial  granted. 
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HuBBELL  V.  ,Van  Shoenikg,  appellant 

Ckmtract — performance — when  Htne  is  not  of  the  essence  of. 

When  time  is  not  of  the  essence  of  the  contract  a  party  cannot  be  barred  of  hia 
rights  without  notice  to  perform  in  a  specified  reasonable  time.  My&rs  y. 
Be  m»r,  52  N.  Y.  647. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  npon  the 
decision  of  Mr.  Justice  Fancher,  The  action  was  brought  by 
John  E.  Hubbell  against  Pauline  Van  Shoening  and  another^  for  the 
specific  performance  of- a  contract  to  convey  three  lots  of  land  in 
the  city  of  New  York.  The  case  was  after  a  former  trial  appealed 
to  the  court  of  appeals,  and  is  reported  in  58  Barb.  498,  and  49 
K  Y.  326. 

Ira  D.  Warren,  for  appellants. 

John  E.  Parsons,  for  respondent. 

Brady,  J. 

The  opinion  holds  that  the  facts  established  did  not  differ  mate- 
rially from  those  established  upon  the  first  trial     The  only  point 

noticed  is  fully  stated  in  the  head-note. 

Judgment  affirmed,  ■ 


Wehle  v.  Spelman,  appellant 

Evidence — declarations  of  person  referred  to  for  information. 

In  an  'action  to  recover  for  goods  taken  under  attachments  afterward  set  aside, 
the  principal  question  litigated  was  the  value  of  the  goods.  Ileldf  that  dec 
larations  made  by  plaintiff's  brother,  to  whom  plaintiff  had  referred  a  person 
inquiriug  about  the  quantity  of  goods  in  the  store  to  obtain  the  informa- 
tion sought,  were  competent  against  plaintiff  apdn  the  question  of  such 
quantity. 
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Appeal  from  a  judgment  entered  upon  a  yerdict  and  from  an 
order  denying  a  new  trial  The  action  was  brought  by  Louisa 
Douai  Wehle  and  others,  against  Jesse  B.  Spelman  and  others,  to 
recover  damages  for  goods  taken  from  plaintiff's  store  under  an 
attachment  which  was  afterward  set  aside. 

FulUrion^  Knox  &  Crosby ^  for  appellants. 

Charles  WAle,  for  respondent 

Davis,  P.  J. 

The  head-note  states -the  only  material  point  passed  upon  in  the 

opinion. 

Judgment  reversed  and  new  trial  granted. 


BuTTEBWOBTH  V.  VoLKENiNG,  appellant. 

Evidence — cvMam  of  trade — ObfecUon  —  not  available  for  first  time  on  appeal — 
Covenant  for  quiet  enjoyment — does  not  protect  against  fruitlese  actions. 

In  an  action  wliere  a  qaestion  litigated  was  whetlier  furnitare  was  sold  bj  a 
contract  as  to  its  price  ;  held,  tliat  proof  that  under  the  regulations  of  cabinet 
workers,  worlLmen  could  not  be  employed  to  manufacture  such,  furniture 
except  by  the  day,  was  not  admissible  against  a  purchaser  having  no  notice 
of  such  regulations. 

An  objection  to  evidence  cannot  be  for  the  first  time  presented  upon  an  appeal- 
HoUoway  v.  Stephens,  2  N.  Y.  Sup.  562. 

Under  a  covenant  for  quiet  enjoyment  contained  in  a  lease,  held,  that  it  was 
no  part  of  the  landlord's  obligation  to  protect  the  tenant  against  the  con- 
sequences of  fruitless  suits  brought  against  him  for  his  interest  in  the  lease- 
hold estate. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  by  Henry  H.  Butter- 
worth,  as  collector  of  the  estate  of  John  F.  Butterworth  against 
Henry  Volkening  and  another. 

Nelson  Smith,  for  api>ellant8. 

Bdgar  8.  Van  Winkle,  for  respondent 

,  Daniels,  J. 

The  opinion  is  chiefly  devoted  to  a  discussion  of  the  evidenoeu 
The  following  is  the  only  part  believed  to  be  of  general  importance, 
sufficient  to  warrant  publication  at  length : 
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The  expenses  of  the  proceedings  prosecuted  by  Bressler  to  ob- 
tain possession  of  the  leasehold  premises  were  properly  disallowed* 
It  waa  an  ineffectual  proceeding  in  favor  of  a  claimant  of  the  in- 
terest leased  by  the  intestate  to  the  defendant ;  and  the  expenses 
of  it  were  claimed  under  the  covenant  for  quiet  enjoyment  con- 
tained in  the  lease  ;  but  it  was  no  part  of  the  landlord's  obligation 
created  by  such  a  covenant,  to  protect  the  tenant  against  the  con- 
sequences of  fruitless  suits  brought  against  him  for  his  interest 
in  the  leasehold  estate.  Its  purpose  is  to  protect  the  tenant  against 
disturbance  in  his  possession  by  persons  having  title  paramount  to 
that  created  by  the  landlord.  This  rule  is  clearly  stated  and  main- 
tained by  one  of  the  authorities  relied  upon  by  the  defendant's 
counsel.  KeUy  v.  Dulc?i  Church  of  Schenectady,  2  Hill,  105,  111. 
Justice  Bronson,  in  his  opinion  in  that  case,  held  it  to  be  settled 
'  that  in  an  action  upon  a  gci^eral  covenant  for  quiet  enjoyment, 
the  plaintiff  must  aver  and  prove  that  the  person  by  whom  he  was* 
evicted  had  a  lawful  title  to  the  property,  and  that  he  had  such 
title  before  or  at  the  time  of  the  conveyance  by  the  defendant.  It 
must  bo  both  a  lawful  and  superior  title.'  In  the  present  case  the 
title  of  the  claimant  was  derived  from  the  intestate  after  the  lease 
was  executed,  and  the  defendant  was  not  evicted  by  his  proceedings. 
The  referee  found  that  the  intestate  has  not  agreed  to  shai*e  the 
expenses  of  the  defense  with  the  defendant;  and  there  seems  to 
be  no  reason  for  doubting  the  correctness  of  his  conclusion  on  that 
subject.  There  was,  therefore,  no  reason  shown  on  which  the 
refei*eo  could  charge  the  intestate  with  any  portion  of  those  ex- 
penses." 

Judgment  affirmed. 

N 

Devoe  v.  Nuttek,  appellant. 

Practice — mUtake  <ts  to  order — reHef  agcUnat — new  trial. 

In  an  action  to  recover  an  alleged  interest  in  suits  prosecuted  hj  defendsnt. 
and  for  an  accounting,  the  referee  decided  in  favor  of  plaintiff,  and  directed 
judgment  for  a  certain  amount  named.  Upon  a  motion  to  set  aside  the  report, 
it  was  claimed  that  defendant  had  acted  under  a  misapprehension  that  the 
referee  had  made  an  order  that  the  issues  sliould  be  first  tried  and  decided,  and* 
if  adverse  to  defendant,  an  accountrng  would  be  taken,  and  that  defendant 
had  a  set-off.  in  part,  to  plaintiff's  claim,  which  he  had  had  no  opportunitj  to 
estnblish.  Held,  that  defendant  having  misapprehended  the  order  made  by 
the  referee,  and  havinpf  been  deprived  of  his  right  to  contest  the  amount  of 
the  recovery,  the  report  should  be  vacated  so  far  as  it  related  to  that  ques- 
tion, and  the  referee  ordered  to  try  and  determine  the  same. 
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Appeal  from  an  order  of  the  special  term  denying  motion  to  set 
aside  report  of  referee.  The  action  was  brought  by  Isaac  Devoe 
against  David  B.  Nutter.  Another  action  was  brought  by  plaintiff 
against  def  endant,  in  the  court  of  common  pleas.  The  actions  were 
to  recover  an  interest  in  suits  brought  by  defendant,  as  attorney, 
for  several  parties  against  the  collector  of  the  port  of  New  York, 
for  erroneous  assessment  of  duties ;  plaintiff's  interest  being  part  of 
defendant's  fees  for  his  services.  Both  actions  were  referred  to  the 
same  referee,  who  made  an  order  that  in  the  common  pleas  action 
the  issues  should  be  first  tried  and  decided,  and  if  adverse  to 
defendant,  an  accounting  should  be  had.  Defendant  understood 
and  claimed  that  this  order  applied  also  to  the  supreme  court 
action.  The  actions  were  tried  simultaneously,  the  principal  ques- 
tion and  the  evidence  thereon  being  the  same. 

Mudgett  £  Nutter,  for  appellant. 

William  L.  Flagg,  for  respondent 

Davis,  P.  J. 

The  head-note  states  fully  the  only  point  passed  upon  in  the 
opinion.  The  order  denying  the  motion  was  reversed  and  an  order 
directed  vacating  the  report  so  far  as  it  related  to  the  amount  of 
the  recovery,  and  that  the  referee  proceed  to  try  the  question  as 
to  the  amount  plaintiff  was  entitled  to  recover,  etc.,  etc 

Ordered  accordingly. 


Wood,  appellant,  v.  Lockwood. 

Suretyihip  — what  is  not  an  erdargement  of  oUigoHan  of  surety. 

A  wife  gfave  a  mortgage  as  collateral  Becuritj  for  the  performance  of  the  condi- 
tion of  her  husband's  bond,  which  was  to  account  for  all  goods,  wares  and 
merchandise  to  be  consigned  for  sale  or  commission  to  him  by  the  plaintifiV 
and  to  pay  to  the  plaintiff  the  amount  of  proceeds  of  the  sales  of  such  goods. 
A  firm,  of  which  plaintiff  was  a  member,  consigned  goods  to  the  hnsband, 
but  it  was  agreed  between  plaintiff  and  his  partner  before  the  gnodn  were 
sent,  that  the  consignments  phould  be  made  at  plaintiff's  risk  and  that  plain- 
tiff should  assume  the  accounts,  which  he  did.  Held,  that  the  wife's  mort- 
gage was  a  security  for  the  payment  of  proceeds  of  sale  on  such  consign* 
ment. 
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Appeal  from  a  judgment  in  fayor  of  defendant  entered  npon  the 
report  of  a  referee.  The  action  was  brought  by  John  Wood  against 
Hannah  E.  Lockwood  and  others,  to  foreclose  a  mortgage 
given  by  said  Lockwood  to  plaintifE  as  security  for  a  contingent 
indebtedness  of  her  husband.  The  mortgage  in  question  after 
reciting  that  certain  business  transactions  had  been  entered  into 
between  the  plaintiff  and  the  defendant's  husband,  by  which  the 
latter  was  to  sell  the  goods,,  wares  and  merchandise  of  the  plaintiff 
on  commission;  and  that  the  defendant  and  her  husband  had  con- 
sented, as  a  part  of  such  agreement,  to  give  their  mortgage  in  the 
sum  of  $10,000  as  collateral  to  his  bond,  conditioned  to  secure  the 
plaintiff  against  any  future  indebtedness  or  liability  of  or  from  her 
husband,  which  might  ahse  from  time  to  time  under  and  in  pursu- 
ance of  the  arrangement  made.  It  then  recited  that  they  were 
indebted  to  the  plaintiff  in  the  sum  of  110,000,  as  collateral  security 
for  the  performance  of  the  husband's  bond,  conditioned  to  account 
for  all  goods,  wares  and  merchandise  consigned  or  to  be  consigned, 
for  sale  on  commission,  to  him  by  the  plaintiff,  and  to  assume^ 
account  for  and  pay  to  him  the  amount  of  proceeds  and  avails  of  all 
sales  so  made  by  the  husband,  absolutely  as  the  plaintiff's  debtor, 
after  deducting  just  credits  and  commissions  thereon.  And  it  con- 
tained the  condition  that  the  mortgage  should  become  void  upon  the 
performance  of  the  condition  of  the  bond,  according  to  the  true 
intent  and  meaning  thereof.  That  condition,  as  it  was  expressed 
in  the  bond,  required  the  husband  to  well  and  truly  account  for  all 
goods,  wares  and  merchandise  consigned  or  to  be  consigned  to  him 
for  sale  on  commission,  and  assume,  account  for  and  pay  to  the 
plaintiff  the  amount  of  all  proceeds  and  avails  of  all  sales  made  by 
him,  after  the  deduction  of  just  credits  and  commissions  thereon. 

At  the  time  when  the  agreement  was  made  and  the  mortgage  was 
delivered,  the  plaintiff  was  a  member  of  two  manufacturing  firms, 
and  those  firms  afterward,  under  his  direction,  consigned  goods  to 
the  defendant's  husband  to  be  sold  by  him  on  commission.  The  pro- 
ceeds of  the  goods  of  one  of  the  firms  were  all  properly  accounted 
for  and  paid  over,  but  upon  those  of  the  other  firm  there  was  a 
deficiency  of  $7,054.86,  when  the  action  for  the  foreclosure  of  the 
mortgage  was  commenced. 

But  while  it  appeared  that  the  goods  were  consigned  by  one  of 
plaintiff's  firms,  the  evidence  proved  that  the  business  of  the  firm 
sending  the  goods  was  conducted  at  the  city  of  New  York  exclu- 
sively in  the  plaintiff's  name,  and  that  the  orders  given  for  the 
goods  were  given  by  the  defendant's  husband  and  her  son  acting  for 
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him^  to  the  plaintiff  personally.  The  plaintiff  thereupon^  in  ins 
own  name>  ordered  jiis  partner/  Lees,  to  send  th^  goods,  and  no. 
goods  were  sent  but  such  as  were  ordered  in  that  manner.  When 
they  were  sent,  Lees  also  sent  an  invoice  of  them  to  the  plaintiff  in 
his,  Lees^  name,  and  they  were  charged  in  what  was  called  "  your 
account,"  and  the  accounts  were  always  settled  by  the  plaintiff,  and  ' 
never  by  Lees. 

Before  the  goods  were  sent,  and  at  the  time  of  the  execution  of 
the  bond  and  mortgage,  it  was  understood  and  agreed  between  Loes 
and  the  plaintiff  that  the  latter  should  assume  the  accounts  of  the 
goods  sent  to  the  plaintiff's  husband,  and  he  did  assume  them  in  the 
settlement  between  himself  and  Lees. 

W.  H.  Scott,  for  appellluit. 

Moses  Ely,  for  respondent. 

Daniels,  J. 

The  opinion  states  as  follows:  ^^The  plain  substance  of  the 
transaction  was  that  the  defendant's  husband  had  arranged  with 
the  plaintiff  for  the  consignment  of  the  goods  for  sale  upon  com- 
mission, and  the  latter  for  that  purpose,  on  his  own  credit,  pro- 
cured them  to  be  sent,  on  his  account  and  at  his  risk,  for  sale 
under  that  arrangement.  That  substantially  rendered  the  oon- 
signments  his  own.  And  they  were  so  treated  by  the  orders  given 
for  them  and  the  settlements  made  on  account  of  them. 

''Under  these  circumstances,  the  debt  created  by  the  omission 
to  account  for  and  pay  over  the  proceeds  of  the  sale  was  one  due  to 
the  plaintiff  arising  out  of  consignments  made  by  him  within 
the  import  of  the  terms  and  recitals  contained  in  the  mortgage  as 
well  as  the  bond.  It  was  a  demand  for  the  proceeds  of  the  sale  of 
the  plaintiff's  goods  on  commission  by  the  defendant's  husband. 
And  that  was  sufficient  to  render  ihe  defendant's  mortgage  a 
security  for  its  payment 

"The  general  principle  relied  upon  in  support  of  the  judgment 
that  the  obligation  of  a  surety  shall  not  be  enlarged  by  construction 
beyond  the  fair  import  of  the  terms  creating  it,  is  in  no  way  incon- 
sistent with  this  construction.  For  the  transaction  as  it  was  estab- 
lished, was  within  the  language  used  to  create  t&e  security,  as  weU 
as  what  was  the  contemplation  and  intent  of  the  defendant  at  iJie 
time  when  it  was  given." 

Judgment  reversed  and  new  trial  ordered. 
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Ludlow  y.  Dole^  appellant. 

Bhndence —  immaterial  testimony  —  Discretion  of  court  a»  to  repetition  of  testi- 
mony —  Variance — proof  of  specific  agreement  to  establish  qxiantum  meruit. 

In  an  action  for  commiasipns  for  the  sale  of  real  estate,  tlie  defense  was  that 
the  property  had  been  sold  through  the  instrumentality  of  one  A,  and  not 
that  of  plaintiffs.  A  had  testified  that  the  property  was  purchased  for  G. 
and  a  firm.  Heldf  that  evidence  showing  that  the  firm  expended  money  upon 
the  property  after  purchase  was  immaterial,  as  was  also  evidence  of  trans- 
actions subsequent  to  the  purchase  between  Q.  and  the  firm  in  relation  to  the 
property. 

A  testified  to  a  fact  which  G.  denied.  Held,  that  the  trial  court  had  discretion 
to  exclude  the  testimony  of  A,  re-afflrming  the  fact. 

The  complaint  was  upon  a  quantum  meruit,  the  evidence  showed  a  price 
agreed  upon  of  the  same  amount.  Held,  that  an  instruction  to  the  jury,  that 
they  could  not  give  a  verdict  for  less  than  the  amount  claimed  was  correct. 
The  specific  contract  fixing  the  pri(ie  for  the  services  became  the  quantum 
meruit.  King  v.  Brown,  2  Hill,  485 ;  Nones  v.  Hrnier,  2  HUt.  116 ;  Fells  v. 
Vestvali,  2  Eeyes,  152. 

Appeal  from  a  judgment  in  favor  of  plaintiffs.  The  action  was 
brought  by  Edward  H.  Ludlow  and  others  against  Nathaniel  Dole 
to  recover  commissions  for  alleged  services  in  the  sale  of  defendant's 
real  estate. 

W.  W.  Niles,  for  appellant. 

J.  H.  dt  B.  F.  Watson,  for  respondents. 

Brady,  J. 

The  only  material  points  passed  upon  in  the  opinion  are  fully 

noticed  in  the  head-note,  and  a  publication  at  length  is  not  deemed 

necessary. 

'  JvdgmerU  affirmed. 

Bebbian  y.  Sakfobd,  appellant. 

SMdence — pwrol  to  show  contents  cf  toriHng  —  Referenee — receiving  testimony 

sulje^  to  objection. 

A  witness  testified  to  the  existence  of  a  memorandum.  HM,  that  oral  testi- 
mony was  not  admissible  to  show  the  contents  of  such  memorandum. 

The  reservation  by  a  referee  of  the  question  of  admissibility  of  testimony  objected 
to.  and  receiving  the  testimony  is  probably  not  error,  but  the  referee  ought, 
before  closing  the  case,  to  make  his  ruling  and  advise  the  parties.  The 
practice  of  reserving  the  question  disapproved  in  Sharpe  v.  Freeman,  45  N. 
Y.  802 ;  and  condemned  in  Ghusman  v.  Merkel,  8  Bosw.  402. 
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Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  by  Charles  E.  Borrian 
against  Josephine  E.  Sanford  to  recover  the  value  of  a  horse  which 
plaintiff  claimed  defendant  had  agreed  to  deliver  to  him. 

WJiitehead  ff.  Van  TTyc^^  for  appellant 

ffcUoh  <t  Beneville,  for  respondents. 

Davis,  P.  J. 

The  head-note  states  fully  the  only  material  points  passed  upon 

in  the  opinion. 

Nino  trial  ordered. 


People  ex  rel  Ebteltas  v.  Gadt. 

Mandamus  —  to  compel  official  acts — wAtf  n  it  will  not  He. 

Chap.  580,  Laws  of  1872,  declares  valid  certain  aasesBineDts  for  local  improi 
meuts  in  New  York  city.  Under  Laws  1853,  chap.  678,  the'clerk  of  arrears  of 
the  citj  is  required  to  furnish  bills  of  arrears,  and  the  act  declares  his  receipt 
countersigned  by  the  comptroller  conclusive  evidence  of  their  payment.  K., 
against  whose  property  certain  of  the  assessments  declared  valid  were 
charged,  after  the  passage  of  the  act,  demanded  of  the  clerk  of  arrears  a  biU 
of  each  of  his  assessments  with  interest  calculated  from  the  date  of  such  pas- 
sage, and  upon  his  refusal  to  furnish  them  applied  for  a  mandamus  to  com- 
pel said  clerk  to  perform  such  acts,  and  also  to  receive  the  amount  of  the 
bills,  give  receipts  therefor,  and  mark  in  his  record  of  arrears  that  the  asaese- 
ments  had  been  paid.  Held,  that  a  mandamus  was  properly  refused.  People 
V.  Oreen,  64  Barb.  162. 

Appeal  from  an  order  made  at  the  special  term  refusing  a  man- 
damus. The  application  was  made  on  behalf  of  Eugene  Keteltas 
against  Artemas  S.  Gady^  clerk  of  arrears  of  taxes  and  assessments 
in  the  city  of  New  York. 

Neville  <&  Andrews,  for  appellant.* 

E.  Ddafield  Smithy  tox  respondent. 

Brady,  J. 

The  head-note  states  fully  the  only  point  passed  upon  in  the  opin- 
ion, which  is  not  believed  important  for  publication. 

Order  affirmed. 
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PEnnON  OF  ElSTELTAS. 

Appeal  bj  the  mayor,  aJdennen  and  commonalty  of  the  city  of 
Kew  York  from  an  order  to  vacate  an  assessment  on  the  property 
of  the  petitioner  Eugene  Eeteltas  for  curbing  and  flagging  East 
street  in  said  city. 

E,  Delafield  Smith,  for  appellant. 

Neville  <6  Andrews,  for  respondent. 

Davis,  P.  J. 

This  case  was  in  all  respects  like  that  of  Petition  of  PhiUips, 
ante,  p.  484,  and  the  decision  is  the  same. 

Order  reversed. 


Petition  of  Bubke. 

A88e88ment — proeeedinga  to  txicats — evidence  of  oumerMp, 

The  affidayit  in  behalf  of  6.,  who  petitioned  to  vacate  an  aBsessment  on  cer- 
tain lots  allegei^to  be  yoid,  stated  **  that  at  the  time  of  the  confirmation  of  the 
assessment  the  petitioner  was  the  lessee  of  and  as  such  liable  for  the  pay- 
ment of  the  assessment  imposed  on  the  lots  mentioned,'*  etc.  Held,  not  to 
show  »n  interest  in  the  petitioner  in  the  lands  affected  hj  the  assessment 
such  as  entitled  him  to  institate  proceedings  to  vacate  the  same. 

Appeal  by  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York  fryn  an  order  at  special  term  vacating  an  assessment  on 
the  property  of  the  petitioner  Edward  Burke  for  a  cross-walk  across 
West  street  in  said  city. 

B.  Delafield  Smith,  for  appellants. 

Neville  £  Andrews,  tot  respondent. 

Davis,  P.  J. 

The  facts  in  this  case,  are  similar  to  those  in  Petition  of  PhiUips, 
ante,  p.  484,  and  the  decision  and  findings  the  same. 

Order  reversed. 

Vox-.  IV.  K  Y.  Rep.  —  83 
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Pbtttiok  of  Akdersok. 

Appeal  by  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York  from  an  order  made  at  special  term  yacating  certain 
assessments  made  upon  the  property  of  the  petitioner  Henry  James 
Anderson  for  paving  First  avenue  in  said  city. 

William  Barnes,  for  appellants. 

K  I^lery  Anderson,  for  respondent. 

Daniels,  J. 

The  only  question  involved  was  whether  there  was  proper  proof 

of  publication,  which  was  of  the  same  character  as  that  in  Petifion 

of  Phillips,  ante,  p.  484,  and  the  same  doctrine  was  held  as  in  that 

case.     It  was  also  held  that  the  cases  of  Matter  of  Douglass,  46  N. 

Y.  42,  and  Matter  of  Astor,  50  id.  363,  did  not  conflict  with  such 

doctrine. 

Order  reversed. 


People  ex  ret  Stemmlee  v.  McGuire. 

Appeal  —  order  ffranting  new  trial  appealable  — New  trial  —  ineufficient  affidavit 
—  wluU  groundi  necesenry  — Evidence  —  in  election  eases  —  questions  to  show 
certainty — search  for  lost  papers — General  exception — Ihfal — province  of 
My. 

Orders  grantiog  or  denying*  new  trials  are  appealable  without  qualification,  and 
the  fact  that  they  are  in  some  sense  discretionary  does  not  affect  the  right 
of  review  in  the  general  term,  although  it  would  be  otherwise  in  the  court 
of  appeals. 

The  affidavit  of  a  material  witness  stating  that  he  swore  falselv  at  the  trial, 
held  not  sufficient  to  justify  setting  aside  the  verdict 

The  policy  of  the  law  is  to  sustain  verdicts  unless  the  injustice  of  doing  80  is 
clearly  made  to  appear,  and  an  application  for  a  new  trial,  on  the  ground 
of  newly-discovered  evidence,  will  not  be  granted  unless  the  case  made  in 
support  of  it  is  reasonably  certain,  credibly  sustained  and  fairly  indicative 
of  a  different  result  upon  another  hearing,  nor  unless  the  newly-discovered 
evidence  is  admissible  and  reliable,  and  it  must  be  shown  that  such  evi- 
dence was  not  available  on  the  trial  already  had,  by  reasonable  diligence. 

Oral  evidence  held  admissible  to  contradict  the  official  certificate  of  canvasaerB 
of  election.  No  different  measure  of  evidence  is  required  to  establish  fraud 
or  official  misconduct  in  cases  concerning  proceedings  under  the  election 
laws  than  in  cases  involving  other  rights. 

Questions  designed  to  show  that  a  witness'  attention  had  been  called  to  facts 
shortly  after  they  occurred,  held  competent  to  show  that  the  facta  had  been 
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00  impressed  on  his  mind  as  to  piedade  the  possibility  of  his  being  mis- 
taken. 

Evidence  showing  what  had  been  done  toward  searching  for  missing  papers 
on  a  former  trial,  Ticld  admissible  as  part  of  the  process  of  showing  that  they 
could  not  be  produced  on  the  trial  at  bar. 

Testimony  of  poll  clerks  as  to  their  recollection  of  what  votes  were  given  in 
districts  at  an  election  where  they  acted,  it  being  shown  that  the  official 
returns  were  lost,  held  admissible  in  the  trial  of  an  action  to  determine  the 
right  to  office  of  a  person  claiming  to  be  elected. 

A  general  objection  to  hearsay  evidence  held  sufficient. 

It  is  not  within  the  province  of  the  court  to  decide  precisely  how  much  weight 
the  jury  shall  give  to  any  of  the  evidence  in  arriving  at  their  verdict. 

Appeal  by  defendant  from  judgment  and  from  order  denying 
motion  for  a  new  trial  made  npon  the  minutes  of  the  court,  and  by 
plaintiffs  from  order  setting  aside  verdict  and  directing*  a  new  trial 
on  the  ground  of  newly-dis<5overed  evidence,  and  from  order  deny- 
ing stay  of  proceedings  during  the  pending  of  the  appeal. 

The  action  was  brought  by  the  people  upon  the  relation  of  John 
A.  Stemmler,  and  John  A.  Stemmler  against  Joseph  McOuire,  to 
oust  the  defendant  from  the  office  of  justice  of  the  district  court 
for  the  seventh  judicial  district  of  the  city  of  New  York,  and  estab- 
lish the  right  of  the  relator  thereto. 

The  plaintiff  claimed  to  have  been  regularly  elected  in  the  year 
1869  to  that  office,  and  that  the  defendant  had  unlawfully  intru- 
ded himself  into  and  held  that  office.  Upon  an  issue  presenting 
both  points  for  trial  and  determination,  the  plaintiff  recovered  a 
verdict  on  which  judgment  was  rendered,  and  from  which  one  o| 
the  appeals  now  before  the  court  was  taken.  During  the  pendency 
of  that  appeal,  and  also  of  one  from  an  order  denying  a  motion  for  a 
new  trial  upon  the  minutes,  a  motion  was  made  on  behalf  of  tlie 
defendant,  at  the  special  term,  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence,  which  proved  successful,  and  the  ver- 
dict was  set  aside  and  a  new  trial  ordered.  From  that  order  the 
plaintiffs  in  due  form  appealed. 

Nelson  J,  Waterhury  and  JohnK.  Porter y  for  plaintiffs. 

A.  J.  Vanderpoel  and  William.  A.  Beach,  for  defendant. 

Daniels,  J. 

The  opinion  is  chiefly  devoted  to  questions  relating  to  the  evi- 
dence. The  following  are  believed  to  be  the  only  portions  of  the 
opinion  important  for  publication. 
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''  Upon  the  argnment  it  was  objected  that  this  order  was  not  appeal- 
able. But  that  is  very  eTidently  untenable,  because  the  Code  allows 
appeals  to  the  general  term  from  orders  granting  or  refusing  new 
trials  in  general  terms.,  and  without  qualification.  Code,  §  349, 
subd.  2.  The  fact  that  they  are  in  some  sense  discretionary  does 
not  affect  this  right  of  reyiew  in  the  general  term,  although  it 
would  be  otherwise  in  the  court  of  appeals.  Matter  of  Duff,  41 
How.  35a". 

"  The  aflSdavit  of  Williams  is  more  particular  in  its  statements, 
but  still  radically  defective.  He  says  that  he  heard  the  vote  pro- 
claimed by  one  of  ttos  canvassers  in  the  polling  booth  where  it  was 
canvassed.  But  he  does  not  state  that  it  was  at  the  conclusion  of 
the  canvass  or  so  near  the  time  of  it  as  in  any  form  to  have  been  con- 
nected with  that  act.  Neither  does  he  state  that  it  was  the  can- 
vasser who  publicly  announced  that  the  vote  was  sixty-three  for 
Stemmler,  ten  for  Levinger  and  two  hundred  and  eleven  for  Mo- 
^Ouire.  It  is  perfectly  consistent  with  his  statement  that  the 
canvasser  proclaimed  one  result,  Und  that  the  public  announcement 
afterward  mentioned  was  made  by  some  other  person  giving  entirely 
different  numbers.  It  is  true  it  may,  by  a  very  liberal  construction, 
be  inferred  that  the  deponent  intended  to  be  understood  as  swear- 
ing both  the  proclamation  of  the  canvasser  and  the  public  announce- 
ment to  have  been  one  and  the  same  act.  But  he  has  not  said  so, 
and  such  inferences  are  not  to  be  indulged  in  for  the  purpose  of 
setting  aside  verdicts  and  judgments.  The  policy  of  the  law,  on 
the  other  hand,  is  to  sustain  them,  unless  the  injustice  of  doing  so 
is  clearly  made  to  appear.  Parties  are  required  to  fully  prepare 
their  cases  for  trial,  and  if  they  fail  to  do  so  the  peace  and  good 
order  of  society  require  that  they  shall  suffer  the  consequences  of 
their  own  want  of  diligence.  They  cannot  be  relieved  from  an 
adverse  result  unless  the  case  made  in  support  of  the  application  is 
reasonably  certain,  credibly  sustained,  and'  fairly  indicative  of  a 
different  result  upon  another  hearing,  and  that  cannot  be  held  to  be 
the  case  unless  the  newly-discovered  evidence  is  shown  to  be  prop- 
erly admissible,  and  so  far  reliable  as  to  render  it  worthy  of  belief. 
To  render  the  announcement  proper,  as  evidence,  it  should  have 
been  shown,  if  that  could  truthfully  have  been  done,  that  it  was 
made  by  the  canvasser  referred  to,  and  so  near  the  time  of  the  can- 
vass as  to  have  indicated  an  official  statement  of  the  completion  of 
that  act.  Then  it  would  pi'obably  be  admissible  as  part  of  the  res 
gestm.  But  that  the  affidavit  of  the  proposed  witness  entirely  fails 
to  do." 
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No  hardship  is  required  of  a  party  preparing  ez  parte  afSdayits 
in  support  of  such  an  application  to  require  him  to  show>  to  a 
reasonable  degree  of  certainty  at  least,  that  what  he  relies  upon  as 
newly-discovered  evidence  would  be  received  upon  another  trial  in 
case  it  should  be  ordered. '^ 

"  The  rule  upon  this  subject  is  quite  well  settled.  And  it  requires 
the  affidavits  used  to  support  the  application  to  show  the  existence 
of  other  evidence  not  available  by  the  use  of  reasonable  diligence 
on  the  trial  already  had,  which,  if  then  given,  would  probably  have 
produced  a  n^ore  favorable  result  to  the  applicant.  A  failure  in 
either  respect  will  not  only  justify  but  require  a  denial  of  the 
application.  De  Fonclear  v.  SJwttenkirk,  3  Johns.  170,  176  ; 
Bunn  V.  Hoyt,  id.  265 ;  Harrington  v.  Bigeloto,  2  Denio,  109 ; 
Powell  V.  Jones,  42  Barb.  24. 

''  In  support  of  the  defendants'  appeal  from  the  order  denying  the 
motion  made  upon  the  minutes  of  the  court  to  set  aside  the  ver- 
dict, it  is  claimed  that  the  canvassers'  certificate  should  not  be  over- 
thrown and  annulled  simply  by  the  oral  evidence  of  other  witnesses. 
But  this  position  cannot  be  sustained  because  it  is  in  direct  conflict 
with  the  rule  prescribed  by  the  cases  of  People  v.  Pease,  27  N.  Y. 
46,  and  that  of  People  v.  Thacher,  56  id.  626.  That  such  a 
result  might  be  produced  by  oral  evidence  was  held  in  both  these 
cases.  And  if  it  could  not  be,  a  degree  of  impunity  would  be 
secured  to  frauds  in  elections  which  the  law  never  has  permitted  in 
any  different  transactions.  Falsehood,  deceit  and  fraud  have  been 
held  to  so  far  taint  and  impair  the  most  solemn  and  formal  instru- 
ments and  records,  as  to  justify  the  courts  in  annulling  and  declar- 
ing them  void,  even  when  the  vice  has  been  solely  dependent  on 
oral  evidence  for  proof  of  its  existence.  Dohson  v.  Pearce,  12  N.  Y. 
156 ;  Wafiier  v.  Blakeman,  4  Keyes,  487. 

**  No  reason  exists  for  excluding  cases  of  this  description  from  the 
operation  and  effect  of  this  rule.  For  it  is  even  more  important 
that  these  transactions,  on  which  all  the  powers  and  functions  of  good 
government  depend,  should  be  free  from  fraud,  misconduct  and  cor- 
ruption, than  it  is  to  preserve  the  purity  of  the  ordinary  affairs  of 
life  and  business.  If  the  franchise  is  to  be  fraudulently  pei^ertcd 
and  defeated,  without  the  Abuse  being  liable  to  correction  by  the 
ordinary  means  of  evidence,  *it  will  be  denied  that  security  which 
constitutes  the  shield  and  protection  of  even  trivial  rights  of  prop- 
erty. And  that  would  certainly  offer  a  reward  for  artifice,  trickery 
and  deceit  in  the  management  of  elections  which  would  soon  result 
in  rendering  them  the  subject  of  universal  contempt    It  is  difficult 
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to  imagine  a  device  which  would  more  surely  end  in  an  entire  dis- 
regard of  the  wishes  of  the  electors,  as  they  might  bo  expressed  by 
the  ballot.  Iniquity  of  this  nature  is  entitled  to  no  such  immu- 
nity. And  it  is  due  to  the  institutions  of  the  country  that  all 
frauds  tending  to  diminish  the  efficiency  of  popular  elections  should 
be  discovered  and  redressed  by  the  same  means  that  are  resorted  to 
for  the  purpose  of  rendering  them  ineffectual  in  other  cases. 

**  Neither  can  any  different  measure  of  evidence  be  required  to 
establish  fi*aud  or  official  misconduct  in  cases  concerning  proceed- 
ings under  the  election  laws  than  has  been  found  sufficient  in  cases 
involving  other  rights  and  interests.  This  may  render  official 
tenures  somewhat  uncertain,  but  it  will  not  expose  them  to  any 
unwarrantable  danger  where  the  title  of  the  officer  is  really  well 
founded  in  fact.  The  real  danger  will  be  to  fabricated,  and  fraudu- 
lent official  titles,  and  they  are  not  so  much  entitled  to  support  as 
to  require  any  new  or  uncommon  rules  to  be  invented  for  their  pro- 
tection. On  the  contrary,  the  lasting  as  well  as  paramount 
interests  of  every  society  will  bo  best  promoted  by  extending  all 
reasonable  facilities  to  the  discovery  and  suppression  of  frauds  of 
this  character." 

'^  As  no  other  grounds  have  been  taken  in  support  of  the  appeals 
from  the  order  denying  a  new  trial  on  the  minutes  and  from  the 
judgment  recovered,  it  follows  that  they  should  each  be  affirmed 
with  costs.  And,  for  the  reasons  already  given,  the  order  setting 
aside  the  verdict  and  directing  a  new  trial  for  newly-discovered 
evidence  should  be  reversed  and  the  motion  denied  with  costs. 

"The  other  appeal,  taken  from  the  order  denying  a  stay  of  all 
proceedings  as  distinguished  from  the  proceedings  to  re-try  the 
cause,  it  is  not  necessary  now  to  consider.  The  disposition  of  the 
other  appeals  renders  tliat  entirely  unimportant.  For  that  reason 
it  may  as  well  be  dismissed  without  costs,  since  the  order  applied 
for  related  to  a  simple  matter  of  practice." 

Ord^ed  accordingly. 
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'    °  Bbat  Y.  PoiLLOir. 

■ 

Undertaking — upon  injunction — defense  of  fraud  in,  can  oniphe  $et  up  in 

action  on — Damagee — meaeure  of, 

B.  in  an  action  against  defendant  procared  an  inj  auction  therein,  V.  becom- 
ing security  upon  the  undertaking  given  thereupon.  The  injunctiou  was 
set  aside  and  damages  on  account  thereof  assessed  against  plaintiff.  HMt 
tliat  V.  could  only  in  an  action  upon  the  undertaking*  set  up  fraud  in  its 
execution.  He  could  not  do  so  on  a  motion  to  open  the  assessment  of  divn- 
ages. 

The  injunction  was  to  prevent  the  dispossession  of  plaintiff  for  non-payment  of 
rent  Held,  that  the  amount  of  rent  at  the  rate  reserved  in  the  lease  while 
plaintiff  kept  possession  was  a  fair  measure  of  damages. 

Appeal  from  an  order  denying  a  motion  made  by  Henry  Volk- 
ening  to  open  the  assessment  of  damages  upon  an  undertaking 
executed  on  obtaining  an  injunction.  The  action  was  brought  by 
Joseph  W.  Bray  against  Cornelius  Poillon  and  another,  to  restrain 
certain  summary  proceedings  instituted  to  dispossess  plaintiff  of 
premises  occupied  by  him.  An  injunction  was  issued  in  such  ac- 
tion and  Volkening  became  security  upon  the  undertaking  executed 
to  obtain  the  same. 

The  injunction  >was  afterward  set  aside  and  a  reference  ordered 
to  assess  the  damages,  which  were  assessed  at  a  sum  equal  to  the 
rent  of  the  premises  during  the  time  defendants  were  kept  fi*om 
possession.    Volkening  moved  to  open  this  assessment. 

Nehon  Smith,  for  appellant. 

George  H.  Forster,  for  respondents. 

Lawbenob,  J. 

■ 

The  head-note  fully  states  the  only  points  that  are  material  for 
publication  in  the  opinion. 

Order  affirmed. 
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Catlik  v.  Catun,  appellant 

Stflsrenee^time  vUMn  lohieh  to  except  to  report — Waioor '— of  irregulariiif 

in  taking  testimony. 

Where  the  defects  in  a  referee's  report  were  apparent  on  its  face,  hdd,  that 
tlie  neglect  of  a  party  to  except  thereto  for  eight  days  after  notice  of  filing 
extinguished  his  right  to  do  so  ander  supreme  court  role  89. 

Where  evidence  was  taken  before  the  arrival  of  the  attorney  for  one  of  the 
parties,  lUld,  that  a  neglect  to  object  upon  the  first  opportunity  was  a  waiver 
of  the  irregularity. 

Appeal  from  an  order  denying  motion  to  yacate  referee's  report. 
The  action  Avas  brought  by  Marian  G.  Catlin  against  William  H.- 
Catlin  for  a  divorce  on  the  gi*oand  of  adultery.     No  answer  was 
put  in,  and  no  exceptions  filed  to  the  report  of  tiie  referee. 

M.  P.  Staffordy  for  apjx^llant. 

Julien  T,  Davies,  for  respondent 

Daniels,  J. 

The  head-note  states  all  that  is  of  importance  for  publication  in 
the  opinion. 

Order  affirmed. 


Clews  y.  Raphael,  appellant 

-  Arrest  in  eivU  action  —  what  facts  sufficient  to  sustain  order. 

Plaintiffs,  in  an  affidavit  for  an  order  of  arrest,  set  forth  that  they  paid,  npon 
the  request  of  defendant,  who  represented  the  holder  to  be  a  responsible 
party,  certain  drafts  whidi  were  forged ;  held,  that  a  prima  facie  case  for  the 
order  was  made. 

Appeal  from  an  order  denying  motion  to  vacate  order  of  arrest 
Tlie  order  was  granted  in  an  action  brought  by  Henry  Clews  and 
another  against  C.  Rizzoni  and  George  Raphael  to  recover  the 
amount  of  two  bills  of  exchange  purporting  to  be  drawn  by  the 
Bank  of  Egypt,  which  were  subsequently  discovered  to  be  forgeries- 
Thc  order  of  arrest  was  granted  upon  the  affidavit  of  the  manager 
of  the  foreign  department  of  plaintiffs'  banking  house;  that  defend- 
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ant  Baphael  introduced  defendant  Bizzoni  to  plaintiffs'  place  of 
business;  that  Baphael  made  certain  statements  as  to  Bizzoni;  that 
he  was  responsible,  and  that  Baphael  indorsed  the  bills,  and  depo- 
nent, relying  on  his  indorsement,  cashed  such  bills;  that  such  bills 
were  discovered,  when  presented,  to  be  a  forgery,  etc.,  etc. 

Horatio  F.  Averill  and  W.  T,  B.  Milliken,  for  appellant. 

Morris  &  ffillhousey  for  respondents. 

Davis,  P.  J. 

The  opinion  is  as  follows  : 

"  A  prima  facie  case  was  made  upon  the  affidavits.  The  defend- 
ant has  an  opportunity  to  answer  and  explain  the  transaction  or  his 
connection  therewith.  His  failure  or  neglect  to  do  so,  we  think, 
justified  the  court  in  denying  the  motion." 

Order  affirmed. 


Thompson,  appellant,  v.  Fargo. 

Evidence — army  dieeharge  presumptive  evidence  of  existence  of  person  therein 

named. 

T.  collected  money  for  two  persoDS  sapposed  to  be  In  the  United  States  service, 
and  delivered  it  to  an  express  company  directed  to  them,  but  the  company 
was  unable  to  find  them.  Held,  that  the  fact  that  discharges  from  the  army 
were  issued  in  the  names  of  such  persons  was  evidence  that  they  were  not 
fictitious  persons,  notwithstanding  their  names  did  not  appear  in  the  muster- 
rolls  of  the  company  named  in  such  discharge,  and  that  they  were  entitled 
to  the  money  as  against  T.,  and  the  company  was  not  liable  to  T.  therefor. 

Appeal  from  a  judgment  in  favor  of  defendant  entered  upon  the 
report  of  a  referee.  The  action  was  brought  by  George  S.  Thomp- 
son against  James  G.  Fargo,  treasurer  of  the  American  Express 
Company,  to  recover  the  value  of  a  package  of  money.  The  money 
in  question  was  the  proceeds  of  back  pay  collected  by  plaintiff  for 
two  persons  as  soldiers  in  the  United  States  service,  and  forwarded 
by  defendant  to  such  persons  at  their  supposed  address.  The  con- 
signees were  never  found,  and  plaintiff  sought  to  obtain  the  money 
again.  The  case  was  tried  before  a  referee,  who  found  in  favor  of 
plaintiff;  the  general  term  affirmed  the  decision  and  judgment,  and 
the  court  of  appeals  reversed  the  same  and  ordered  a  new  trial. 
Vol.  IV,  K  Y.  Rep.  —  84 


666  ADDENDA. 

The  former  decisions  in  the  case  are  reported  in  58  Barb.  575;  44 
How.  176,  and  49  N.  Y.  188.  The  second  trial  resulted  in  favor  of 
the  defendant. 

Edward  Van  Ness,  for  appellant. 

Beardalee  <&  Cohy  for  respondent. 

Dantels,  J. 

The  head-note  states  the  only  points  of  any  importance  passed 
upon  in  the  opinion,  which  held  that  no  material  change  in  the 
facts  from  the  former  trial  was  manifest. 

Judgment  affirmed. 


Heinemank  v.  Heabd,  appellant 

EMd&nee  —  opinion  of  tntneu  —  Damage»  —  fMCUure  of  in  breach  of  contract 

to  purchase  goods  to  be  resold — loss  of  profits  as, 

A  witneiBS  examined  under  a  commission,  in  answer  to  the  general  interrogatoiy 
stated  his  opinion,  inferences  and  conclasions  from  the  facts  testified  to. 
Held  inadmissible. 

In  an  action  for  the  breach  of  a  contract  to  bay  goods  in  China  to  be  sent  to 
plantl£Ps  at  New  York,  it  appearing  that  it  was  within  the  contemplation  of 
the  parties  that  the  purchase  was  to  be  made  for  the  profit  of  plaintlffo,  and 
that  there  were  at  the  time  the  purchase  was  to  be  made  vessels  in  China 
bj  which  the  goods  could  be  sent,  held^  that  the  damages  to  which  plaintiff 
was  entitled  were  the  difference  between  the  cost  of  the  goods  laid  down  in 
Xew  York  and  their  market  value  in  New  York  at  the  time  they  would  have 
arrived  there  in  the  usual  course  of  trade. 

Appeal  from  a  jadgment  in  favor  of  plaintiffs  entered  npon  the 
verdict  of  a  jury.  The  action  was  brought  by  Emil  Heinemann  and 
another  against  John  Heard  and  others  to  recover  damages  for  a 
breach  of  contract  in  not  purchasing  goods. 

The  plaintiffs  were  merchants  in  the  city  of  New  York,  and  their 
business  chiefly  consisted  in  the  purchase  and  sale  of  the  products 
of  China  and  Japan.  The  defendants  were  commission  merchants 
carrying  on  that  business  at  Hong  Kong,  and  elsewhere  in  Ghina» 
and  their  business  chiefly  consisted  in  the  execution  of  orders  for 
the  purchase  of  the  products  of  that  country  and  of  Japan.  In  the 
year  1864  an  arrangement  was  initiated  between  the  plaintiffs  and 
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def  endantSy  by  which  the  latter  were  to  become  the  correBpondents  ol 
the  former  for  the  purchase  of  teas  and  silks  la  Ohina  for  account 
of  the  plaintiffs.  Under  this  arrangement  plaintiffs  gave  directions 
to  defendants  to  purchase  certain  goods  in  Ohina  at  certain  rates 
and  ship  before  a  time  named,  and  funds  were  furnished  for  that 
purpose.    "So  purchases  were  made  and  no  part  of  the  funds  used« 

The  case  was  tried  and  the  complaint  dismissed.  The  general 
term  sustained  the  decision,  and  upon  ^n  appeal  to  the  court  of 
appeals  a  new  trial  was  granted.    The  case  is  reported  50  N,  Y.  27. 

Upon  the  new  trial  a  verdict  was  rendered  for  plaintiffs  for 
$34,661.67. 

E.  W.  iStoughton,  John  K  Ward  and  WiUiam  S.  Dexter,  for  appel- 
lants. 

W.  Wo  McFarland  and  Jos.  Larocqtie,  for  respondents. 

Bbadt,  J. 

« 

The  major  portion  of  the  opinion  is  deyoted  to  a  consideration  of 
questions  arising  on  the  evidence  which  had  already  been  passed 
upon  by  the  court  of  appeals.  The  only  portion  important  for 
publication  is  that  relating  to  damages;  which  is  herewith  given. 

"  The  defendants  further  requested  the  court  to  charge  that,  to 
entitle  the  plai^itiffs  to  any  damages,  the  jury  must  be  satisfied  that 
the  defendants  could  with  reasonable  diligence  and  in  the  ordinary 
course  of  business,  have  contracted  for,  got  into  possession  of,  and 
shipped  by  a  certain  sailing  vessel,  shown  to  have  arrived  in  this  coun- 
try,  the  merchandise  ordered  within  the  plaintiff's  limits  in  accord- 
ance with  the  terms  of  such  one  of  the  letters  of  credit  as  was  in 
force  at  the  time  when  they  should  have  so  acted.  And  again,  if 
the  jury  should  be  satisfied  that  in  respect  to  any  of  the  merchan- 
dise ordered  the  defendants  were  guilty  of  negligence,  they  are  not 
liable  in  any  event  for  more  than  the  difference  between  the  cash 
market  value  at  the  time  of  the  arrival  here  of  such  ship  as  it  is 
shown  could  have  brought  such  merchandise  under  the  terms  of  the 
letter  of  credit,  and  the  cost  of  so  much  only  of  such  merchandise 
as  should  have  come  by  that  particular  ship.  The  proposition 
involved  in  these  requests  is  not  that  the  plaintiffs  are  not  entitled 
to  the  difference  between  the  costs  of  the  silk  and  the  cash  market 
value  here,  but  that  this  rule  of  damages  cannot  be  applied  save  on 
proof  that  a  certain  sailing  vessel  which  could  have  brought  it  under 
the  terms  of  the  letter  of  credit  arrived  in  this  country,  and  then 
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only  to  so  much  of  the  silk  as  might  hare  come  by  that  par- 
ticular ship.  This  is  not  an  effort  to  have  this  case  governed  by 
the  rules  of  law  relating  to  a  inarine  trespass.  It  is  an  attempt 
to  establish  the  necessity  of  a  strict  line  of  proof  for  which  there  is 
no  precedent,  and  which  seems  to  be  altogether  too  exacting.  It 
would  throw  the  burden  upon  the  plaintiffs  of  proving  that  a  cer- 
tain vessel  shown  to  have  arrived  in  this  Country  could  have  been 
obtained  to  carry  the  sUk,  and  could  have  brought  it  under  the 
terms  of  the  letter  of  credit.  They  were  not  under  obligations  to 
do  so.  It  was  enough  for  them  to  show  that  a  vessel  or  vessels  were 
loading  in  Ohina  ports,  bound  for  this  country,  in  which,. or  in  any 
one  of  which,  the  defendants,  with  proper  dib'gence,  could  have 
obtained  freight  for  the  silk.  This  element  of  their  case  was  com- 
plete jt?rma/aae  with  proof  that  a  vessel  or  vessels  were  in  such 
ports,  taken  in  connection  with  the  defendant's  letterof  the  14th  of 
December,  and  indeed  without  it  the  plaintiffs  were  not  bound  to 
show  that  by  inquiry  of  the  owners  or  consignees  of  such  vessel  or 
vessels,  ship  or  ships,  that  the  defendants  could  have '^' got  into 
possession  of  and  shipped  by "  any  one  or  more  of  them  the  silk 
which  they  undertook  to  purchase.  We  were  not  referred  on  the 
argument  to  any  adjudication  requiring  such  strict  Une  of  proof, 
and  it  seems  apparent  that  it  could  not  be  demanded.  There  is, 
nevertheless,  evidence  showing  the  arrival  in  this  country  of  the 
Thorkeld,  Benefactor  and  Nordstem,  which  meets  a  part  of  the 
requests  just  considered. 

"  The  rule  of  damages  adopted  by  the  court,  namely,  the  difference 
between  the  cost  of  the  silk  laid  down  in  New  York,  and  its  market 
value  at  New  York  at  the  time  it  would  have  arrived  in  the  usual 
course  of  trade,  was  correct.  The  courts  of  this  State  have  deci- 
ded that  a  loss  of  profits  within  the  contemplation  of  the  parties 
at  the  time  entering  into  the  contract,  and  a  direct  consequence  of 
the  breach,  and  not  speculative  or  contingent,  may  be  recoverable. 
Griffin  v.  Colver,  16  N.  Y.  494,  495 ;  Matter  son  v.  Mayor  of  New 
York,  7  Hill,  61;  and  in  cases  kindred  to  this  it  has  been  held  else- 
where that  the  principal  is  entitled  to  recover  the  value  of  his 
intended  purchase  at  the  port  of  destination.  Ryder  v.  Thayer.  3 
La.  An.  149;  BeU  v.  Ounningliatn,  3  Pet.  69;  see,  also,  Borries  v. 
Hutchinson,  18  C.  B.  445. 

"  The  correspondence  between  the  parties  to  this  controversy  shows 
conclusively  that  a  loss  of  profits  was  within  their  contemplation. 
The  whole  transaction  was  a  perfectly  legitimate  one  in  a  mercantile 
point  of  view,  in  which  the  plaintiffs  sought  the  purchase  for  profits 
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to  be  made^  and  in  which  the  defendants  perfectly  well  understood 
the  object  of  the  purchase  and  the  nature  of  the  enterprise.  The 
damages  were  not  speculative  or  contingent.  The  price  of  the 
merchandise  abroad^  with  the  expense  of  delivery  here-  and  its 
market  value  here,  easily  ascertainable  after  the  expiration  of  the 
usual  and  ordinary  time  for  transportation,  would  give  the  exact 
profits  to  be  realized.  The  article  to  be  purchased  was  a  well-known 
staple,  though  subject  to  the  vicissitudes  or  exigencies  of  the  market 
when  exposed  for  sale.  The  tabular  statements  made  up  upon 
various  hypotheses  covering  the  periods  properly  considered,  but 
which  were  objected  to,  were  intended  to  supply  the  information  to 
the  jury  of  the  cost'  of  the  silk,  and  were  proper  under  the  rule  of 
damages  adopted  by  the  court. 

*  J  The  principle  of  the  rule  declared  applies  as  well  to  carriers  as  to 
the  parties  contracting  in  relation  to  the  goods.  It  has  been  held 
that  even  in  the  absence  of  any  special  contract  a  common  carrier 
is  bound,  by  implication  of  law,  to  transport  merchandise  within  a 
reasonable  time,  and  if  he  fails  to  do  so  the  measure  of  damages  is 
the  difference  in  its  value  at  the  time  and  place  it  ought  to  have 
been  delivered,  and  at  the  place  of  its  actual  delivery.  Ward  v.  N. 
r.  Cent.  R,  R.  Oo.y  47  N.  Y.  29. 

"  This  may  embrace  a  profit  to  be  made.  The  requests  thus  con- 
sidered are  all  that  were  argued,  although  others  were  refused,  but 
they  are  either  kindred  to  those  considered  or  valueless,  and  so 
regarded.  We  discover  no  cause  for  disturbing  the  judgment 
herein,  and  it  should  be  affirmed.*' 

Judgment  affirmed. 


Clews  v.  Bockfobd,  Book  Islakd  akd  St.  Louis  Bailboad 

Company,  appellant. 

AUachme7it — when  allowed. 

In  an  action  for  damages  for  a  breach  of  contract  to  deliver  bonds,  AM  (fol- 
lowing La/wtan  v.  BeUj  34  How.  465),  that  an  attachment  under  €k)de,  g  229, 
could  issue. 

Appeal  from  an  order  at  the  special  term  denying  a  motion  to 
vacate  an  attachment.  The  action  was  brought  by  Henry  Clews 
and  another  against  the  Bockford,  Bock  Island  and  St.  Louis 
Bailroad  Company  to  recover  the  sum  of  $45,000  and  interest,  as 
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damages  for  the  breach  of  an  alleged  contract  to  deUver  to  plaintiff 
certain  town  bonds.  The  defendant  is  a  foreign  corporation  located 
and  incorporated  in  Illinois. 

Henry  J.  Scudder  and  James  8.  Stearns,  for  appellant. 

Crosby  £  Kent,  for  respondents. 

Lawrbnob,'  J. 

The  opinion  holds  that  the  case  mentioned  in  the  head-note, 
which  states  fally  the  point  decided^  disposes  of  this  case. 

Judgment  affirmed. 


Jay  v.  Db  Qboot. 

Praedee — (me  not  a  pcvriy  appearing  bound  hy  rewU  of  proceeding. 

Where  one  not  a  party  in  an  action  appears  and  is  allowed  to  be  beard  in  a 
motion  therein,  it  renders  sach  one  an  actual  party  to  the  motion,  and 
bound  by  the  result  thereof. 

Appbal  by  the  Equitable  Fire  Insurance  Company  of  London  from. 
an  order^  at  special  term^  refusing  leave  to  enter  judgment  for  a  defi- 
ciency in  an  action  brought  by  John  Jay,  Receiver  of  the  Mechanics' 
Fire  Insurance  Company,  against  William  H.  De  Groot  and  others^ 
to  foreclose  a  mortgage.  The  appellant  was  not  a  party  to  the 
action^  but  claimed  an  interest  in  the  mortgage  in  question. 

Charles  E,  Whitehead^  for  appellant. 

Levi  S.  Chatfield  for  respondent. 

Danibls^  J. 

The  court  held  that  as  the  question  had  been  decided  at  a  hear- 
ing where  the  appellant  appeared  and  was  heard,  they  would  not 
interfere  with  the  decision  then  made.     The  opinion  states  : 

^^  On  that  hearing  all  the  facts  could  have  been  shown  for  any 
thing  now  appearing  to  the  contrary^  just  as  well  as  the  single 
affidavit  made  by  Mr.  Holbrook.  There  must  have  been  an  oppor- 
tunity for  a  f uU  and  complete  hearing  as  long  as  the  insurance 
company  was  allowed  to  be  heard  at  all.  And  it  was  its  own 
fault  if  it  neglected  to  show  any  thing  then  existing  which  would 
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have  constituted  either  a  legal  or  equitable  answer  to  the  motion. 
This  heariDg  was  as  effectual  as  though  the  company  had  receiyed 
notice  of  the  motion,  and  had  been  named  as  a  formal  party  to  it. 
For  the  only,  object  of  those  forms  is  to  secure  to  the  party  an 
opportunity  to  be  heard  in  a  proceeding  taken  to  affect  his  rights. 
And  that  was  fully  secured  by  the  opportunity  which  was  given  to 
the  company,  and  made  use  of  by  it,  not  only  to  produce  affidavits 
and  be  heard  on  the  motion  itself,  but  afterward  also  on  the  argu- 
ment of  the  appeal  taken  from  the  order  made  when  the  motion 
was  decided.  This  made  the  company  an  actual  party  to  the 
motion,  with  all  the  advantages  as  well  as  the  disabilities  resulting 
from  that  relation  to  it.  Among  the  latter  is  the  circumstance, 
that  a  motion  once  decided  is  ordinarily  final  on  the  matters 
involved  in  it,  unless  leave  be  given  or  obtained  to  present  the 
same  matter  afterward  for'  consideration  and  decision.  This  was 
held  to  be  the  effect  of  such  a  proiQeeding  in  Dwight  v.  Si.  John, 
25  N.  T.  203.  And  the  company  having,  and  also  availing  itself  of 
the  opportunity  to  be  heard  as  a  party  to  it,  is  fully  concluded  by 
the  disposition  which  was  then  made  of  the  judgment  now  desired 
to  be  entered  again.     Casth  v.  Noyes,  14  N.  Y.  329.*' 

Order  affirmed. 


Matter  of  Militart  Parade  Ground. 

New  York  cUy — Proceedings  to  acquire  land  for  parade  ground — ducontinu- 

anceof. 

The  commiBsioners  of  public  parks  of  the  city  of  New  York  are  authorized  by 
Laws  1871,  chap.  628,  to  acquire  land  for  a  parade  ground  by  proceedings 
similar  to  those  prescribed  by  Laws  1867,  chap.  697,  §  6,  in  relation  to  public 
squares  and  streets  in  New  York.  The  commissioners  took  proceedings  and 
selected  the  land,  and  commissioners  of  estimate  were  appointed,  but  before 
they  made  their  report,  and  before  the  title  of  the  owners  of  such  land  was 
vested,  discontinued  proceedings,  ffeld,  that  the  commissioners,  in  respect 
to'  such  proceedings,  having  had  conferred  upon  them  all  the  powers  of  the 
mayor,  aldermen,  etc.,  of  New  York  (Laws  1871,  chap.  290,  §  11),  had  power 
to  discontinue  the  proceedings.    Laws  1839,  chap.  209,  g  7. 

Appeal  by  William  H.  Potter  and  others,  property  owners,  whose 
lands  were  embraced  in  the  area  chosen  for  a  military  parade  ground 
under  the  provisions  of  Laws  1871,  chap.  628,  from  an  order  at 
special  term  denying  a  motion  for  an  order  to  direct  the  department 
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of  public  parks  of  the  city  of  New  York  to  complete  proceedings 
to  acquire  title  to  such  lands. 

William  R.  Martin  and  D.  P.  Ingraham,  for  appellants. 

Oeorge  F,  Andrews,  for  respondents. 

Dakibls,  J. 

« 

The  only  point  passed  upon  in  the  opinion  is  sufficiently  stated 
in  the  head-note.  The  point  in  controversy  is  entirely  dependent 
upon  special  and  local  statutes,  and  is  of  no  general  interest. 

Order  affirmed. 


Panama  Railroad  Company  v.  Robinson^  appellant 

Arrest  in  eivU  actum — faets  justifying — canwrsion  of  premium  in  gold. 

An  affidavit  showed  that  defendant,  who  was  agent  for  plaintiff  in  New  Gren- 
ada to  receive  and  pay  out  monej,  received  money  in  gold  coin,  and  paid  it 
out  in  silver ;  that  gold  was  at  a  preminm  over  silver ;  that  defendant,  on 
plaintiff 's  books  kept  by  him,  had  not  accounted  for  the  premium  ;  that  he 
had  written  a  threatening  letter  to  prevent  one  knowing  the  facts  from 
informing  plaintiff,  and  that  he  had  received  upward  of  $5,000  for  premium 
on  gold  sold  to  a  firm  of  brokers.  Held,  sufficient  to  justify  the  conclusion  that 
he  converted  the  premium  to  his  own  use,  and  to  warrant  an  order  of  arrest 
in  an  action  for  the  amount  so  converted. 

Appeal  from  an  order  at  special  term  denying  a  motion  to  vacate 
an  order  of  arrest.  The  action  was  brought  by  The  Panama  Bail- 
road  Company  against  Tracey  Robinson  to  recover  for  the  alleged 
conversion  of  moneys  belonging  to  plaintiff. 

Oeorge  H.  Forster,  for  appellant. 

Henry  S.  Bennett,  for  respondent. 

Daniels,  J. 

The  head-note  contains  the  only  point  passed  upon  in  the  opinion 
of  any  importance  for  publication. 

Order  affirmed. 
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New  York  Attrition  Pulverizing  Company  v;  Van  Tuyl, 

appellant. 

BtfvrtfnM — vihMi  not  eompeUable, 

An  action  to  restrain  the  foredoeare  of  a  chattel  mortgage,  hM  not  referable 

withoat  the  consent  of  the  parties. 

Appeal  from  an  order  at  special  term  continuing  an  injunction 
and  ordering  a  reference.  The  action  was  brought  against  Andrew 
P.  Van  Tuyl  and  another  to  restrain  the  foreclosure  of  a  chattel 
mortgage. 

Dana  <&  C^rkson,  for  appellants. 
Cyrus  Lawton,  for  respondent. 

Davis,  P.  J. 

The  only  point  of  any  materiality  passed  upon  is  given  in  the 
head-note. 

Order  conditionally  affirmed 


Williams  v.  Allen,  appellant. 

Reference  —  when  compelled — loTig  account. 

Where  onlj  two  items  of  an  account  were  disputed,  but  it  appeared  that  one  of 
the  items  was  an  aggregate  of  smaller  bills :  Held  a  long  account,  and  that  a 
reference  could  be  compelled.     Welsh  v.  Da/rragh,  52  N.  Y.  590. 

Appeal  from  an  order  of  the  special  term  directing  a  reference. 
The  action  was  brought  by  Delos  E.  Culver  against  Benjamin  F. 
Allen  and  others  to  recoyer  the  balance  of  aocount  for  moneys  in 
defendants'  hands  arising  from  the  sale  of  securities.  After  the 
commencement  of  the  action  Washington  B.  Williams^  the  assignee 
in  bankruptcy  of  Oulrer^  was  substituted  as  plaintiff. 

Morris  &  Billings  and  Michael  H.  Cardozo,  for  appellants. 
Culver  &  Bertrand,  for  respondent. 

Lawrekob,  J. 

The  head-note  states  the  only  point  passed  upon  in  the  opinion. 

Order  affirmed. 
Vol.  IV.  N.  T.  Rep.  —  85 
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■ 

Hollow  AY  y.  Stepheks^  appellant. 

Agency  —  unoiUhoriMd  aeU  of  agent — Boidence  —  when  admissions  of  agent 

.  not  competent  against  principal. 

An  a^^reement  between  plaintiff 's  agent  and  defendant  that  plaintiff  'a  property 
under  an  execation  upon  a  judgment  in  favor  of  defendant  against  plaintiff 
ahould  be  sold  and  purchased  hj  the  agent  and  the  proceeds  less  sheriff's 
fees  paid  defendant,  and  that  no  restitution  should  be  made  in  case  of  a  re- 
versal of  the  judgment  on  appeal,  the  agreement  not  being  ratified  or  known 
to  the  principal,  held,  not  binding  on  the  principal  and  a  restitution  should  be 
ordered.  Held,  also,  that  the  sworn  statements  of  the  agent  in  a  prosecu- 
tion instituted  against  him  by  the  principal  and  his  unsworn  admissions  thmt 
the  agreement  had  become  known  to  the  principal  would  not  be  evidence  of 
that  fact  against  the  principal. 

MoTiOH  by  appellant  for  a  re-argament  of  appeal  from  order 
directing  restitution  of  moneys  collected  on  execution.  The  action 
was  by  Thomas  HoUoway  against  Benjamin  F.  Stephens.  The 
facts  appear  in  the  reports  of  the  case  in  2  ^.  Y.  Sup.^  at  pp. 
562  and  658. 

Titus  B,  Bldridge,  for  appellant 

Gfray  d  Davenport^  for  respondent. 

Daniels,  J. 

The  only  points  passed  upon  in  the  opinion,  which  are  not 

beUeyed  to  be  important  for  pubUcation  in  full,  appear  fuUy  in 

the  head-note. 

Motion  denied. 


SECOUD  DEPARTMENT. 

GENERAL  TERM,  SEPTEMBER,  1874. 


Glare  v.  Shuman,  appellant 

Appeal  from  a  judgment  in  favor  of  plaintiffs,  entered  upon  the 
yerdict  of  a  jury  and  from  an  order  denying  a  new  trial.  The 
action  was  brought  in  Orange  county,  by  Henry  H.   Clark  an^ 
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another  agamst  Benjamin  Shnman  and  others,  to  reooyer  for  goods 
sold  the  firm  of  M.  Newman  4;  Oo. 

HiUon,  Campbell  <&  Belly  for  appellants. 

Groo  (&  Wiggins,  for  respondents. 

Tappen,  J. 

The  only  question  litigated  was  as  to  whether  Shaman  was  a 
partner  in  the  firm,  which  the  jury  found  in  favor  of  plaintiffs, 
and  the  general  term  refused  to  interfere  with  their  finding.  The 
opinion  also  held  that  certain  evidence  objected  to  did  not  influ- 
ence  the  verdict,  and  that  the  judgment  and  order  should  be 

afi&rmed. 

Judgment  and  order  affirmed. 


Sandebsok,  appellant,  v.  Bowen. 

Trial — cbetUmfoTUbel — jwry  taking  papers  —  Verdict — effect  qfjurjf  improp- 
erly taking  papers. 

In  an  action  for  Wael^  held  that  the  rale  in  this  State  is  that  whether  any,  and 
what  papers  given  in  evidence  may  be  taken  by  the  jury  when  they  retire 
to  deliberate  upon  their  verdict,  is  a  matter  within  the  discretion  of  the  trial 
coort. 

Where  a  jury  improperly  take  papers  to  their  room  when  consulting  on  a  ver- 
dict, the  verdict  will  be  allowed  to  stand,  unless  it  appears  that  it  may  have 
been  produced  or  influenced  by  means  of  such  papers. 

Appeal  from  an  order  of  the  special  term  setting  aside  a  verdict 
and  ordering  a  new  trial.  The  action  waa  brought  in  Kings  county, 
by  Elnathan  L.  Sanderson  against  Henry  0.  Bowen  and  others,  to 
recover  damages  for  an  alleged  libel  published  in  the  Brooklyn 
Daily  Union,  a  newspaper  issued  by  defendants.  The  jury  ren- 
dered a  verdict  in  favor  of  plaintiff  for  13,300. 

JE.  L^  Sandersony  appellant  in  person. 

George  C.  ffoU,  for  respondents. 

Talcott,  J. 

The  opinion  is  chiefly  devoted  to  the  consideration  of  the  facts. 
The  head-note  states  the  only  points  passed  upon.    The  following 
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portions  of  the  opinion  are  believed  to  be  all  that  it  is  important  to 
publish  at  length: 

"  The  verdict  in  this  action  was  set  aside  for  irregularity,  upon 
the  ground  that  the  successful  party  placed  in  the  hands  of  the 
jury,  upon  their  retiring  to  consider  upon  their  verdict,  a  certain 
printed  paper  without  the  consent  of  the  court  or  the  opposite  coun- 
sel. The  action  was  for  a  libel,  and  the  paper  placed  in  the  hands 
of  the  jury  was  a  printed  copy  of  the  libelous  articles  counted 
upon,  and  which  had  been  given  in  evidence.  The  modern  rule,  as 
settled  in  this  State,  is  that  whether  any,  and  what  papers,  which 
have  been  given  in  evidence,  may  be  taken  by  the  jury  when  they 
retire  to  deliberate  upon  their  verdict,  is  a  matter  within  the  discre- 
tion of  the  judge  before  whom  the  action  is  tried.  Porter  v.  Mounty 
45  Barb.  422 ;  Shappner  \i.  Second  Ave.  R.  B.  Co.,  55  id.  497; 
Rowland  v.  Willetts,  9  N.  Y.  170. 

"  It  does  not,  however,  follow  as  a  matter  of  course,  that  a  ver- 
dict is  to  be  set  aside  solely  because  the  jury  had  improperly  taken 
to  their  room,  when  considering  their  verdict,  papers  without  the 
consent  of  the  court.  On  the  contrary,  although  such  taking  on 
the  part  of  the  jurors  is  punishable,  the  verdict  will  nevertheless 
be  allowed  to  stand,  unless  it  appears  that  the  verdict  itself  may 
have  been  produced  or  influenced  or  effected  by  means  of  the  papers 
thus  improperly  examined  and  considered  by  the  jury.  We  think 
it  is  quite  probable  that  the  verdict  in  this  case  was  materially  influ- 
enced by  the  paper  thus  improperly  taken  by  the  jury,  and  for 
aught  that  appears,  read  and  considered  by  them  while  deliberating 

on  their  verdict." 

Order  affirmed. 


Ohbist,  appellant,  v.  Leige. 

Appeal  from  a  decree  of  the  surrogate  of  Queens  county  admii- 
ting  to  probate  the  last  will  of  Peter  Christ,  deceased.  The  appel- 
.laut  was  George  Christ,  one  of  the  next  of  kin  of  deceased,  and  the 
respondents  John  Leice  and  another,  executors  and  legatees  under 
said  will. 

Robert  Johnstone,  for  appellant. 

John  J.  Armstrong,  for  respondents. 
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Tappek,  J. 

The  decree  of  the  snrrogate  was  sustained  upon  the  facts  of  the 
oase. 

Decree  affirmed. 


HUTCHIKS  V.  MbEEILL. 

Stjbmissiok  of  controyersy  between  Waldo  Hutchins  and  another, 
residuary  legatees  under  the  last  will  of  Eli  Merrill,  deceased,  and 
the  executors  of  said  will  concerning  the  proyisions  of  the  will,  the 
plaintiffs  claiming  that  a  certain  accumulation  of  rents  in  the  hands 
of  the  executors  belonged  to  the  residuary  estate. 

Waldo  Hutchins,  for  plaintiffs. 

Edgar  M.  Cullen,  for  defendants. 

Tappek,  J. 

The  opinion  held  that  as  it  did  not  appear  that  any  estate  would 
reach  the  residuary  legatees,  judgment  should  be  given  for  de- 
fendant. 

Judgment  accordingly. 


ToLAK  Y.  GoKOYEB,  appellant. 
Verdict — upon  confflUHng  eoidenee  wiU  not  be  set  aside  upon  appeal. 

When  a  jury  haye  paased  upon  facts  before  them,  courts  are  caatious  of  rever- 
sal on  the  ground  that  the  eyidence  was  not  sufficient  to  sustain  the.yerdictf 
eyen  though  upon  such  facts  the  court  might  have  decided  the  other  way. 
Wefideii  v.  Safford,  12  N.  H.  171 ;  Clark  v.  Whitak&r,  19  Conn.  819. 

Appeal  from  a  judgment  in  fayor  of  plaintiff  entered  upon  the 
yerdict  of  a  jury  and  from  an  order  denying  a  new  trial.  The  ac- 
tion was  brought  by  Simpson  Tolan  against  Frank  Conoyer  and 
another  to  recoyer  the  amount  of  difference  between  the  price  agreed 
to  be  paid  and  that  actually  paid  upon  a  sale  of  goods  by  plaintiff 
to  defendants.     The  difference  was  caused  by  an  error  in  footing 
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=f  1^  heoif  c£  'iht  atocicxi  i£  fwds.  vUdi  footmg  was  made  by 


&  D.  Mj'-ii.  fa 

Tafpks..  J. 

Tbe  o!i]t  ■iifiiiT  poizi  ib  tke  opinioii  is  taStj  stated  in  the 

oiitf  9rder  affirmed.  1 


PATn  r.  BrmxHAJL  appdlaiit 


BeSove  a  sofftga^  gH«B  br  deieBdiBt  to  a  tkiid  puty  was  aangned  to  plain 
tiC  defeadsBt  made  afidaTit  thai  h  va«  a  vafid,  i^Mrthig  mortgage,  belier- 
iBgwluek,p2aiBtifftoaktkeflaMefQrvalaeL  AU.tkat  defendant  was 
wtxdm^  ap  Ae  dfift— r  of 


Appkai.  from  a  judgment  in  favor  of  plaintiff  entered  npon  the 
decision  of  the  court.  The  action  was  bron^t  by  Cornelius  B. 
Payne  against  Amelia  K  Bomham  and  others  to  foreclose  a  mort- 


Gto,  C.  Blanbe,  for  appellants. 
Geo,  H.  Gramnis,  for  reqMmdenL 
Barxabd,  p.  J. 

The  principal  question  in  the  case  was  one  of  fact  which  the 
referee  decided  npon  conflicting  endence.  The  only  point  of 
law  is  foUy  stated  in  the  head-note. 

Judgment  affirmed. 
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Whitbeok  y.  Building  Matebial  Gohpany^  appellant. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  in  Westchester  county 
by  James  A.  Whitbeck  against  The  Building  Material  Company  to 
recover  damages  for  a  breach  of  contract  by  defendant  in  refusing 
to  receive  certain  brick  sold  to  it  by  plaintiff, 

Oeo,  W.  OarpenteTy  for  appellant. 

David  W.  Travis,  for  respondent 

Babi^abd^  p.  J. 

The  decision  of  the  referee  was  sustained  upon  the  ground  that 
the  case  presented  only  a  question  of  fact  which  had  been  decided 
by  the  referee  on  conflicting  evidence. 

Judgment  affirmed. 


Elmobe^  appellant^  y.  Jaques. 

BMdefnce — personal  Pransaetions  mth  deceased  person — Code,  %  890. 

The  testimonj  of  the  manager  of  a  testator's  estate  held  Inadmissihle  under 
Code,  §  399,  to  show  payments  made  by  him  to  testator  in  redaction  of  a 
claim  of  such  estate  against  such  manager.  Neither  the  entry  in  the  books 
nor  the  sworn  evidence  of  a  party  is  admissible  as  against  a  deceased  person 
in  regard  to  a  personal  transaction  had  with  sach  deceased  person. 

Appeal  from  a  decree  of  the  surrogate  of  Kings  county  disal- 
lowing a  claim  Against  the  estate  of  a  deceased  person.  The  claim 
was  made  by  James  H.  Elmore  against  Zipporah  D.  Jaques^  devisee 
and  legatee,  under  the  last  will  of  Lydia  J.  Carles.  The  claimant 
was  the  executor  appointed  by  said  will,  and  as  such  filed  an  inven- 
tory of  the  testator's  estate,  in  which  was  included  a  note  made  by 
him  to  testator  several  years  before  her  death,  for  a  balance  due  ' 
upon  an  accounting  by  him  as  manager  of  testator's  estate.  The 
claimant  alleged,  for  the  purpose  of  reducing  the  amount  due  on 
this  note,  certain  payments  made  to  testator. 

L.  S.  GhcUfieldy  for  appellant. 

John  D.  Pray,  for  respondent. 
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Babkaijd,  p.  J. 

The  only  material  point  passed  upon  in  the  opinion  is  fully  set 
forth  in  the  head-note. 

Decree  affirmed. 


Smith  v.  Pbentiss,  appellant. 

Uaury — tubsequent  gift  by  borrower. 

Where  a  loan  was  made  at  seven  per  cent,  held,  that  a  subciequent  gift  of  a 
certain  earn  per  jear  by  the  borrower  to  the  children  of  the  lender  did  not 
affect  the  legality  of  the  transaction. 

Appeal  from  a  judgment  in  favor  of  plaintiff  in  an  action  tried 
by  the  court  withdut  a  jury.  The  action  was  brought  in  Kings 
county  to  foreclose  a  mortgage  by  Increase  C.  Smith  against  Samuel 
J.  Smithy  Jr.;  and  others,  among  whom  were  Ouy  B.  Prentiss  and 
wife,  who  alone  defended  and  appealed. 

C.  G.  £  8.  F.  Prentiss,  for  appellants. 

Merritt  E,  Satoyer,  for  respondent 

Barnard,  P.  J. 

The  opinion  contains  nothing  of  general  interest.  The  head-note 
states  the  only  point  of  any  importance  passed  upon. 

JudgmerU  affirmed. 


Wenzel  y.  Miller,  appellant. 

EMmm — deelaraiion$  of  mortgagee — when    admiseible  againti  wbeeguewt 

holder  of  mortgage, 

Li  an  action  to  set  aside  a  mortgage  as  asnrious,  TUtd,  that  it  is  not  altogether 
clear  but  that  what  a  mortgagee  declares  in  the  presence  of  the  mortgagor, 
at  the  time  of  the  execution  of  the  instrament,  touching  the  consideration . 
may  be  admissible  in  evidence  even  against  a  subsequent  holder,  as  part  of 
the  ree  gestm. 

Appeal  from  a  judgment  in  favor  of  plaintiffs  entered  upon  the 
report  of  a  referee.     The  action  was  brought  in  Kings  county  by 
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John  Wenzel  and  wife  against  ChriBtopher  Miller  and  another,  to 
Bet  aside  a  bond  and  a  mortgage  on  the  ground  of  usury. 

Hatch  £  BeneviUe,  for  appellants. 

Tracy,  Catlin  d  Brgdhead,  for  respondents. 

Talcott,  J. 

The  finding  of  the  referee  that  the  mortgage  was  usurious  was 
upheld  upon  the  ground  that  there  was  evidence  sufficient  to  sustain 
the  finding.  The  head-note  states  all  that  is  material  for  publica- 
tion in  the  opinion. 

Judgment  affirmed. 


TuQWELLy  appellant,  y.  Bussikg. 

Execution — tale  tn  parcels. 

While  a  sheriff  is  bound  to  sell  personal  property  levied  upon  by  virtue  of  an 
execution  and  capable  of  being  so  sold,  in  parcels,  the  existence  of  chattel 
mortgages  upon  such  property  would  present  a  different  question  as  to  his 
duty  in  selling.    4  Denio,  171 ;  28  How.  13. 

Appeal  from  a  judgment  in  favor  of  defendant  at  the  circuit. 
The  action  was  brought  in  Westchester  county  by  Mary  E.  Tug- 
well^  administratrix  of  Noah  Tugwell^  deceased^  against  John 
Bussing,  late  sheriff  of  said  county,  to  recover  damages  for  selling 
property  levied  upon  under  execution  altogether  instead  of  in  parcels. 

Oeo,  W.  Rathhun  and  Wm.  W,  Mann,  for  appellant. 
(Jlose  <&  Robertson,  for  respondent. 
Talcott,  J. 

There  is  nothing  material  for  publication  in  the  opinion. 

New  trial  ordered. 
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DiSBBOW  y.  M1LL89  appellant 

DepodU  —  tpedal  fundi  in  hands  of  mrrogate — inUrmingUng  tpedal 

A  surrogate  reoelyed  from  h\a  predeoessora  $7jM7.89  as  balance  of  f andtf  in 
BQch  predecessor's  hands  as  surrogate.  Included  in  this  fund  as  a  part 
thereof,  was  $2,658.19  belonging  to  plaintiff.  The  surrogate  made  no  inquiry 
or  attempt  to  ascertain  to  whom  the  several  sums  comprised  In  the  $7,267.- 
89  belonged,  but  paid  therefrom  various  claims  other  than  plaintiff  pre- 
sented, until  the  sum  in  his  hands  was  reduced  to  $1,400.  Held,  that  such 
surrogate  was  liable  to  plaintiff  for  the  whole  of  the  $2,653.19.  The  deposit 
by  the  surrogate's  predecessor  of  the  funds  belon^ng  to  plaintiff  indiscrimi- 
nately with  other  funds,  did  not  impair  the  title  of  the  plaintiff  to  such  fundi 
Van  Alen  v.  Am.  Nat.  Bank,  52  N.  T.  1;  Hilt,  on  Trustees,  164. 

*  Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon«tlie 
report  of  a  referee.  The  action  was  brought  in  Westchester  county 
by  Bethia  E.  Disbrow  against  John  W.  Mills^  surrogate  of  said 
county,  to  recover  moneys  deposited  in  his  hands  and  belonging  to 
plaintiff. 

Marshall  &  Verplanck  and  Robert  Cochran,  for  appellant 

Stanley  &  Brovm,  for  respondent. 

Talcott,  J. 

The  head-note  states  the  only  material  point  in  the  opinion. 

Judgment  affirmed. 


Abkold,  appellant,  y.  Dusbkbuby. 

JBhridence — of  payment — eheekt  upon  hank. 

Defendant  contracted  with  P.  to  move  a  building  at  a  specified  price.  P.  em- 
ployed plaintiff  to  do  the  work  and  made  certain  payments  therefor.  Plain- 
tiff, claiming  that  during  the  progress  of  the  work  defendant  agreed  to 
become  responsible  to  him  for  his  services,  brought  action  for  a  balance 
claimed  to  be  due.  At  the  trial  it  was  shown  that  from  time  to  time  P.  had 
given  plaintiff  orders  upon  defendant  for  certain  sums.  JETeU,  that  checks 
given  by  defendant  to  P.  were  admissible  as  evidence  of  the  payment  of  the 
amounts  specified,  and  in  connection  with  the  orders  were  material  to  explain 
time,  manner  and  circumstances  under  which  defendant  paid  moneys  to 
plaintiff.  • 
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Appeal  from  a  jadgment  in  favor  of  defendant  entered  npon  the 
report  of  a  referee.  The  action  was  brought  in  Westchester  county 
by  Aaron  Arnold  against  Daniel  Dusenbury^  to  recover  for  services 
in  moving  a  building  belonging  to  defendant.  The  defense  was 
that  defendant  made  the  contract  for  removal  with  one  Purdy^  who 
'employed  plaintiff  to  do  the  work^  and  that  Purdy  had  been  paid 
in  full. 

(7.  Frosty  for  appellant. 

Close  &  RobertsoTij  for  respondent. 

Talcott,  J. 

The  only  point  of  any  importance  whatever  in  the  opinion  is  fully 

gi^n  in  the  head-note. 

Jridgment  affirmed. 


Clinch  v#  South  Side  Eailroad  Company,  appellant 

Appeal  — from  chamber  order  not  entered  in  department. 

On  an  appeal  to  the  -general  term  of  the  second  department  from  a  chamber 
order  made  hj  a  justice  in  the  first  district  appointing  a  receiver  of  a  corpo- 
ration, it  did  not  appear  that  the  order  had  ever  been  entered  in  the  second 
department,  ^d/d  (Code,  §§  10,  850),  that  the  record  did  not  show  jurisdic- 
tion in  the  second  department  general  term  to  hear  and  determine  the 
appeal. 

Appeal  from  an  order  made  at  chambers  by  a  justice  of  the 
supreme  court  in  the  first  district  appointing  a  receiver  of  the 
property,  franchise  and  effects  of  the  defendant.  The  action  was 
one  brought  in  Kings  county  by  Edward  S.  Clinch  against  the 
defendant. 

An  appeal  was  taken  to  the  general  term  of  the  first  department 
from  th,e  same  order,  the  decision  of  which  is  reported  ante,  page 
224. 

TVacy,  Oatlin  dt  Brodhead,  for  aj^pellant. 
John  H.  Bergen,  for  respondent. 
Talcott,  J. 

The  head-note  gives  fully  the  only  point  passed  upon  in  the 

opimon. 

Appeal  dismissed^ 
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THIRD  DEPARTMENT. 


GENERAL  TERM,  SEPTEMBER,  1874. 


Skith  y.  SEBGEirr. 

Boidenes — penonal  tranBoMma  vUh  deceased  pereon — wtpporiHon  of  wUnsm 

— admisnons  of  privy. 

In  an  action  bj  an  executor  upon  a  note  given  by  defendant  to  testator,  the 
defense  was  that  .the  note  had  been  given  by  the  testator  before  death  to 
defendant's  wife,  and  a  new  note  had,  at  testator's  request,  been  given  there- 
for by  defendant  to  his  wife.  At  the  trial  defendant  testified  that  he  had 
seen  the  note  in  his  wife's  possession.  Held,  not  a  personal  transaction 
between  defendant  and  testator,  and  not  inadmissible  uiAer  Code,  g  8d9. 

A  witness  for  defendant  who  had  drawn  up  an  assignment  of  the  note  from 
the  testator  to  defendant's  wife,  which  was  not  executed,  was  asked,  '*  Did 
yon  suppose  it  (the  assignment)  was  signed  by  C.  Xthe  testator)  at  the  time  ?  " 
To  which  he  answered  "  Yes."  HM,  inadmissible.  The  supposition  of  the 
ipritness  was  not  a  fact  by  which  the  rights  of  the  testator  or  his  representa- 
tives should  be  affected. 

Admissions  of  defendant's  wife  that  she  did  noi  own  the  note  hdd  competent 
as  against  defendant.  Waring  v.  Warren,  1  Johns.  840 ;  8miih  v.  WM,  1 
Barb.  280  ;  Paige  v.  Cagmn,  7  Hill,  861 ;  Booth  v.  Sweuy,  8  N.  J.  279,  280  ; 
Foiier  v.  Seals,  21  id.  247-249 ;  Johnson  v.  Hieks,  1  Lans.  158. 

Motion  for  a  new  trial  upon  a  case^  and  ezceptions  ordered  to 
be  heard  in  the  first  instance  at  general  term.  The  action  was 
brought  by  Charles  S.  Smith  as  executor  of  the  last  will  and  testa- 
ment of  Henry  J.  Corbin,  deceased,  against  Alvin  B.  Sergent,  upon 
a  note  given  by  defendant  to  plaintiff 's  testator.  The  case  was  tried 
at  the  Chenango  cirouit  and  a  verdict  rendered  for  defendant. 

H.  0.  Prindle,  for  plaintiff. 

Isaac  8.  Newton,  for  defendant. 

BOCKES,  J. 

The  opinion  is  devoted  to  a  review  of  the  evidence.  The  only 
points  of  any  importance  passed  upon  are  fully  noticed  in  the 
head-note. 

N&w  trial  granted. 
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Teller  y.  Sakdees^  appellant 

Verdict — tohen  U  teiU  be  set  aside. 

It  is  only  when  the  preponderance  of  the  evidence  is  bo  clearly  against  the 
.   verdict  as  .to  indicate  bias,  corruption,  prejudice  or  mistake,  that  a  court  will 
set  aside  such  verdict.    Burleu>  v.  HvJbbeU,  1  N.  Y.  Sup.  235. 

Appeal  from  a  judgment  in  fayor  of  plaintifl  entered  upon  the 
verdict  of  a  jury.  The  action  was  brought  in  Schenectady  county 
by  William  M.  Teller  against  Jacqb  G.  Sanders,  to  recoyer  for  ser- 
yices  in  constructing  a  dam. 

8.  W,  Jackson^  for  appellant. 

K  W  Paige,  for  respondent. 

BOABDKAN,  J. 

The  opinion  is  deyoted  to  a  consideration  of  the  facts.  The  head- 
note  contains  the  x)nly  point  of  any  importance  passed  upon. 

Judgment  affirmed. 


Hill  y.   Sybacuse,  BiNGHAifToir  akd  New  Tobk  Railboad 

Company,  appellant. 

Ehidenee — of  market  priee, 

A  witness  testified  to  the  price  of  wool  on  a  certain  day,  hut  said  he  only 
derived  his  information  from  others  who  dealt  in  wool ;  did  not  know  of  or 
attend  a  sale  of  wool  that  day,  and  did  not  name  any  wool  hroker  with  whom 
he  had  conversed.    Held  insufficient  to  establish  the  price. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  referee.  The  action  was  brought  in  Chenango  county  by 
Silas  R  Hill  to  recover  for  abroach  of  contract  to  transport  certain 
wool. 

Sedgwicks,  Kennedy  £  Tracy,  for  appellant. 
L.  B.  Kern,  for  respondent. 

MiLLEB,  P.  J. 

The  opinion  is  deyoted  to  a  consideration  of  the  facts.  »The  head- 
note  states  fully  the  only  point  of  any  importance  therein. 

Juc^meni  reversed  and  new  trial  granted. 
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Sanfobd  y.  Sanfobd^  appellant. 

Action  — -  when  deemed  commenced  ^—  Statute  of  limitation — eUnm  agaimt  eetats  ^ 

of  idiot — lelien  etatute  runs. 

The  filing  of  a  Btipnlation  to  refer  a  claim  against  the  estate  of  a  deceased  per- 
son, and  entry  of  order  of  reference  is  to  be  deemed  tlie  commencement  of 
an  action.  Bucklin  y.  Chapin^  1  Lans.  443,  .449;  Tracy  v.  Suydam,  30  Barb. 
110, 111. 

The  fact  of  an  outstanding  decree  of  idiocy  against  a  person  at  the  time  of  his 
death  ;  held  not  to  prevent  the  statute  of  limitation  running  after  that  time. 

Six  years  after  the  death  of  an  intestate  an  administrator  of  his  estate  was 
appointed.  Two  years  thereafter  plaintiff  brought  action  for  services  to 
testator  in  his  life-time  and  for  funeral  expenses.  Helif  that  the  claim  waa 
barred  by  the  statute. 

Appeal  from  a  judgment  for  plaintiff  entered  npon  the  report 
of  a  referee  appointed  by  the  surrogate  of  Schuyler  county,  pursu- 
ant to  statute,  to  hear  and  determine  a  claim  against  an  estate. 
The  claim  was  made  by  Myra  Sandford  against  Bela  Sandford, 
administrator  of  the  estate  of  Warren  Sandford/ deceased,  for  ser- 
vices in  taking  care  of  intestate,  who  was  an  idiot,  during  his  life- 
time, and  for  his  funeral  expenses. 

8.  C.  Keeler,  for  appellant. 

B.  W.  dk  C.  M.  Woodward,  for  respondent. 

tiAMES,  w» 

The  head-note  states  sufficiently  the  only  points  passed  upon  in 
the  opinion,  which  is  not  believed  of  sufficient  general  import- 
ance to  publish  at  length. 

Judgment  reversed  and  new  trial  ordered. 


Starbird  y.  Barrons,  appellant 

Iktmages — under  contract  of  indemnity — eewring  caueee  cf  damage — apprcm- 

imate  compeneation. 

Defendants  engaged  plaintiff's  canal  boat  to  take  a  load  of  potatoes  to  New 
York.  By  reason  of  defendants'  delay  the  boat  only  reached  Schenectady 
before  winter  set  in.  To  protect  the  cargo  from  the  cold  defendants  placed 
a  quantity  of  manure  over  the  boat.  This  plaintiff  object^  to,  but  consented 
npon  defendants'  agreement  to  indemnify  him  for  any  damage  done  to  the 
boat,    ffeld,  that  if  the  contract  indemnified  plaintiff  from  all  damage  at 
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Schenectady,  datnage  resnlting  from  the  use  of  the  boat  as  a  storehouse  and 
from  a  strain  by  reason  of  lying  on  the  uneyen  bottom  of  the  canal  might  be 
recovered,  but  if  only  the  damage  resulting  from  the  use  of  the  manure 
was  intended,  the  fact  that  it  might  be  impossible  to  define  the  exact  limits 
of  each  source  of  damage  would  not  prevent  the  jury,  under  the  rules  laid 
down  by  the  court,  from  giving  an  approximate  compensation  upon  such 
evidence  as  the  nature  of  the  injury  and  the  subject  involved  permitted. 

« 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  new  trial. 

The  ^action  was  brought  in  Monroe  county  by  Charles  Starbird 
against  Samuel  Barrens  and  others. 

Plaintiff  contracted  with  defendants  to  carry  a  canal  boat  load  of 
potatoes  from  Eochester  to  New  York.  Such  load  was  to  be  put 
on  board  within  three  days  from  the  making  of  the  contract.  By 
reason  of  defendants'  failure  to  do  so  the  boat  was  so  delayed  that 
it  was  stopped  by  the  ice  at  Schenectady^  and  by  reason  thereof, 
and  of  the  means  employed  to  secure  the  cargo,  was  damaged. 
By  the  original  contract  the  defendants  were  entitled  to  the  use  of 
the  boat  in  New  York  through  the  winter  for  the  storage  of  the  pota- 
toes. When  the  boat  was  stopped  by  ice  at  Schenectady  a  further 
agreement  was  made  by  which  the  defendants  had  leave  to  protect 
the  cargo  by  covering  and  inclosing  the  boat  with  manure  and 
straw.  This  was  at  first  objected  to  by  plaintiff  through  fear  of  its 
injurious  effect  upon  the  boat,  but  he  finally  consented  upon  the 
defendants  agreeing  to  indemnify  him  for  any  damage  done  to  the 
boat.  The  cargo  was  then  protected  by  a  covering  of  manure. 
During  the  winter  the  water  was  drawn  off  or  leaked  from  the  canal 
so  that  the  boat  settled  upon  an  uneven  bottom  and  was  injured 
thereby.  The  boat  was  also  injured  by  the  heating  of  the  potatoes 
and  by  the  action  of  the  manure  so  as  to  deaden  the  timber  and  rot 
its  substance.  For  the  injuries  so  done  and  damages  by  delay,  etc., 
this  action  was  brought.  •  The  appeal  was  first  heard  in  the  fourth 
department,  but  by  reason  of  a  disagreement  was  sent  to  the  third 
department. 

George  F,  Danforthy  for  appellants. 

H.  R.  Selden,  for  respondent. 

BOABDMAX,  J. 

The  following  portion  of  the  opinion  is  believed  to  be  all  that  is 
important  for  publication : 
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''  But  if  the  element  of  damage  arising  from  the  nse  of  the  boat 
as  a  storehouso  is  withdrawn  by  reason  of  not  being  within  the  con- 
tract of  indemnity,  or  by  reason  of  the  judge  having  so  held,  the 
defendants  then  contend  that  there  was  no  method  by  which  the 
jury  could  separate  the  two  sources  of  damage,  and  that  the  court 
erred  in  not  so  charging  the  jury. 

'^  The  authorities  cited  by  appellant  do  not  sustain  this  extreme 
position.  Marble  v.  City  of  Worcester j  4  Gray,  395,  is  not  applicable. 
That  was  an  action  against  the  city  for  damages  caused  by  a  defect- 
ive highway.  A  person  passing  over  the  defective  road  was 
thrown  from  his  carriage,  his  horse  ran  away,  and  at  a  distance  of 
fifty  rods  from  the  defect  ran  against  and  injured  the  plaintiff. 
The  court  held  that  a  recovery  could  not  be  sustained  because  the 
defect  was  not  the  proximate  cause  of  the  injury.  And  this  illus- 
trates a  class  of  cases  holding  the  same  general  doctrine,  vix.  : 
Where  two  causes  occur  and  produce  one  and  the  same  injury y  and 
different  persons  are  responsible  for  the  respective  causes,  that 
person  is  only  liable  who  is  responsible  for  the  proximate  cause. 
Such  cases  frequently  occur  in  marine  insurance  where  the  policy 
indemnifies  only  against  a  specific  risk  and  wherp  other  causes  con- 
cur in  the  ultimate  loss. 

**  In  this  case  the  damages  arising  from  the  use  of  the  manure  are 
separate  and  distinct  from  such  as  are  caused  solely  by  the  potatoes. 
It  may  be  and  in  fact  is  impossible  to  define  exactly  the  limits  of 
each  source  of  damage.  Such  is  very  often  the  case  in  breaches  of 
contract  and  almost  always  in  torts.  Yet  the  lack  of  certainty  has 
never  been  recognized  as  a  reason  why  a  jury,  guided  by  the  rules 
laid  down  by  the  court,  should  not  give  an  approximate  compensa- 
tion ^founded  upon  such  evidence  as  the  nature  of  the  injury  and 
the  subject  involved  permits.  The  honesty,  the  discretion  and  the 
judgment  of  the  jury  must  be  the  reliance  of  the  parties.  Errors 
will  occur.  But  it  is  better  to  suffer  by  such  mistakes  occasionally 
than  that  acknowledged  wrong  should  be  remediless.  Mr.  Justice 
SxOBY  says:  'Absolute  certainty  in  cases  of  this  sort  is  unattain- 
able. All  that  we  can  arrive  at  is  an  approximation  thereto.' 
Rogers  v.  Mech.  Insurance  Co.,  1  Story's  C.  C.  603.  To  the  same 
effect,  Nelson,  C.  J.,  in  Lincoln  v.  8.  &  S.  R.  R.  Co.,  23  Wend. 
433:  'Loss  does  not  follow  with  any  thing  like  the  exactness  that 
exists  in  matters  of  science  and  skill,  more  especially  to  any  given 
amount.  Even  with  the  jury  the  damage  can  at  best  rise  but  little 
above  conjecture.  ♦  *  ♦  The  result  will  usually  be  an  approxi- 
mation to  reasonable  indemnity,  as  near  as  the  imperfections  of. 
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human  tribunals  will  admit'  So  the  plaintiff  in  this  action  was 
entitled  to  recover  the  proximate  damages  caused  by  the  breach  of 
contract  made  at  Schenectady  in  December,  1858.  It  was  for  the 
jury  to  determine  what  that  contract  was,  and  in  what  respect  it  was 
broken.  Then  the  amount  of  damages  for  such  breach  must  be 
determined  by  the  jury  under  the  instructions  of  the  court  upon 
the  evidence  produced.  The  separation  of  that  which  is  legal  from 
that  which  is  illegal  must  be  made.  Judgment  and  discretion 
must  be  exercised  that  truth  and  justice  may  prevail  between  the 
parties.     So  far  as  can  be  seen  this  has  been  done." 

Jvdginent  affirmed. 


FOURTH  DEPARTMENT. 


GENERAL    TERM.   JUNE,  1874. 


Febgusok  y.  Mobbis^  appellant. 

Mortgage — eonsideroHon  of, 

M.,  B.  and  F.  had  dealingB,  and  F.  owed  B.  $3,400.  F.  offered  to  give  B.  a 
mortgage  on  land  for  that  amount  if  M.,  at  the  same  time,  would  give  F.  a 
mortgage  on  land  for  the  same  amount.  This  was  accordingly  done.  Held, 
that  the  mortgage  from  M.  to  F.  was  void  for  want  of  consideration,  unless 
it  appeared  that  the  deht  due  B.  was  one  which  M.  was  bound  to  pay  as 
between  F.  and  M. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  by  Betsey  A.  Ferguson 
and  another,  administratrices  of  the  estate  of  Hai-riet  Ferguson^ 
deceased,  against  Mary  Morris  and  another,  to  foreclose  a  mortgage. 

Risky  &  Stoddardy  for  appellants. 

Richardson  dk  Adams,  for  respondents. 

MULLIK,  P.  J. 

The  opinion  is  devoted  to  a  consideration  of  the  facts.  The  head- 
note  states  all  the  points  of  any  moment  passed  upon. 

Judgment  reverse  and  new  trial  granted. 
Vol.  IV,  N.  Y.  Rep.  —  87 
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Db  Bob  v.  Smtth^  appellant 

Uiury  —  cannot  be  tet  up  bj/  joint-stock  company  —  nor  by  accommodation 

indorsen  of  sucJi  company* $  notes. 

In  an  action  on  a  promissory  note  against  S.  as  president  of  the  Rochester 
Towing  Company  and  others  as  indorsers  thereof,  the  defendants  set  up  the 
defense  of  usury,  alleging  that  the  company  was  a  partnership  and  not  a 
joint-stock  company,  and  that  the  indorsers  were  accommodation  indorsers. 
Held,  (1)  that  the  company  was  a  joint-stock  company,  possessing,  under  the 
statutes,  certain  powers  of  corporations  {Robbins  y.  WelU,  18  Abb.  191; 
Waterbury  v.  Merch.  U,  Exp.  Co.,  8  Abb.  N.  S.  163) ;  and  (2)  could  not,  there- 
fore, interpose  the  defense  of  usury  ;  and  (3)  as  that  defense  was  unavailing 
to  the  company,  it  could  not  avail  the  indorsers.  Bosa  v.  BuUerfield,dS  N.  Y. 

665 ;  Belmont  Br.  Bank  v.  Hodge,  35  id.  65. 

« 

Appeal  from  a  judgment  for  plaintiff  entered  apon  the  report  of 
a  referee.  The  action  was  brought  by  George  T.  De  Roe  against 
Roswell  B.  Smith,  as  president  of  the  Rochester  Towing  Company, 
and  others,  upon  a  promissory  note  made  by  said  company,  and 
indorsed  by  the  other  defendants. 

W,  (&  J.  D.  Keman,  for  appellants. 

C.  D,  Adams,  for  respondent. 

Gilbert,  J. 

The  head-note  fuUy  states  the  only  points  passed  npon  in  the 

opinion. 

Judgment  affirmed. 


Pettis,  appellant,  v.  Pier. 

Trial — charge   on  matters  not  in  issue  —  uhen  exceptions  to  charge  not 

necessa/ry. 

The  judge  at  trial  charged  that  if  plaintiff's  agent  was  negligent  plaintiff  oould 

not  recover,  and  stated  that  there  was  hardly  any  evidence  of  negligence. 

There  was  no  evidence  whatever  of  negligence.    Held,  that  the  charge  waa 

error. 
The  court  will  grant  a  new  trial  because  of  errors  in  the  charge,  although 

1 1  t    xcepted  to,  when  it  can  see  that  such  errors  were  calculated  to,  and 

probably  did,  mislead  the  jury. 

Appeal  from  a  judgment  entered  in  favor  of  defendant  upon  the 
verdict  of  a  jury  and  from  an  order  denying  a  new  triaL     The 
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action  was  brought  by  William  H.  Pettis  against  Delos  D.  Pier  and 
Edwin  R  Murray^  to  recover  the  yalne  of  thirty  bales  of  hops 
alleged  to  have  been  converted  by  defendants. 

Ball  £  Searle  and  Cliarles  Mason,  for  appellants. 

Bagg  &  CoUins,  for  respondents. 

MULLIN,  P.  J. 

The  head-note  states  all  the  points  of  any  importance  passed  upon 

in  the  opinion. 

Judgment  reversed  and  new  trial  ordered. 


Matter  of  Lamobee. 


In  this  matter  of  the  application  against  John  J.  Lamoree,  the 
court  held  that  the  motion  should  be  denied.  ^^The  allegations  on 
which  the  motion  was  made  seem  to  rest  more  upon  the  suspicions 
of  the  parties  making  them  than  upon  satisfactory  evidence,  and 
they  have,  we  think,  been  completely  refuted  by  the  evidence  sub- 
mitted by  Mr.  Lamoree.^' 

. 

OiLBEBT,  J.  Motion  denied. 


PiSHBB  V.  Banta. 

Reference — to  compute  amount  due — order  directing  rtferee  to  carry  out  Me 

decinon  erroneous. 

In  an  action  brought  by  legatees  for  the  oonstruction  of  a  will  and  for  the  pay- 
ment of  their  legacies,  the  coart,  in  the  order  for  judgment,  appointed  a 
referee  to  inquire  into  and  compute  the  amount  of  the  estate,  the  moneys 
paid  on  the  legacies  and  the  amount  due  to  the  legatees  on  account  thereof. 
The  order  further  directed  certain  of  the  parties  to  pay  over  such  assets  of 
the  estate  as  might  be  in  their  hands,  and  the  referee  to  pay  out  the  moneys 
received,  to  satisfy  the  legacies.  Meld,  that  so  much  of  the  order  as  made 
the  referee  receiver,  with  authority  to  carry  out  his  decision,  was  not 
proper. 

Motion  for  a  new  trial  upon  exceptions  taken  to  the  findings 
of  fact  and  conclusions  of  law  of  the  court  in  an  action  tried  at 
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special  term.  The  action  waa  brought  in  Erie  oonnty  by  Philen% 
B.  Fisher  and  others,  against  George  Hubbell  and  others,  aiaong 
whom  were  the  defendant  Stanley  A.  Banta,  to  obtain  the  con- 
struction of  two  wills.  The  case,  on  a  former  hearing  before  the 
general  term,  is  reported  stcb  nom,  Fisher  r.  HubMl,  in  1  N.  Y. 
Sup.  at  page  97. 

W.  W.  Rowley  and  De  L.  Crittenden,  for  plaintiffs. 

Morse  £  Welh,  for  defendants. 

E.  Dabwin  Smith,  J. 

The  head-note  states  fully  the  only  point  passed  upon  in  the 
opinion. 

Order  for  judgment  modified* 


Watson,  appellant,  y.  Pabkbb. 

CarUraet — eongtmciion  of. 

In  an  action  for  goods  sold,  defendant  alleged,  in  his  answer,  that  he  had 
delivered  a  qafcntitj  of  grapes  to  H.  at  the  plaintiff's  request,  which  the  lat- 
ter agreed  to  apply  upon  his  account  against  the  defendant.  The  defendant 
proved  that  after  having  had  a  negotiation  with  H.  about  selling  grapes  to 
him,  he  told  the  plaintiff  that  H.  wanted  some  grapes ;  that  he  asked  the 
plaintiff  if  he  could  pay  his  account  with  the  grapes  he  was  about  selling  to 
H.,  trade  out,  or  turn  his  grapes  on  his  account,  and  allow  his  men  to  trade 
out  part,  or  all  of  it,  as  he  saw  fit.  To  which  the  plaintiff  replied  in  the 
affirmative;  whereupon  the  defendant  delivered  grapes  to  H.  amounting  to 
over  $380.  It  was  proved  that  H.  did  not  assume  any  liability  for  the  de- 
fendant to  the  plaintiff,  and  that  he  was  still  liable  to  the  defendant  for  the 
g^pes  sold  to  him,  except  a  small  portion  which  had  bedn  paid  for.  Held, 
that  the  plaintiff  did  nothing  more  than  consent  to  take  H.'s  liability  instead 
of  the  defendant's  for  the  indebtedness  of  the  latter ;  that  the  fair  inference 
from  the  conversation  was  that  if  H.  would  assume  the  pa3rment  of  the 
defendant's  present  and  future  indebtedness,  the  plaintiff  would  take  that 
and  give  the  defendant  credit  for  that  amount.  MaUory  v.  OiUett,  21  N.  T. 
415.  HM,  also,  that  the  plaintiff  was  entitled  to  recover  the  amount  of  his 
account. 

Appbal  from  a  judgment  in  favor  of  defendant  entered  upon  the 
report  of  a  referee.     The  action  was  brought  in  Tates  county  by 
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William  H.  Watson  against  Erastns  W.  Parker^  to  reooTer  for 
grapes  sold  and  deliyered. 

D,  B,  Prosser,  for  appellant. 

Brown  £  Woody  for  respondent. 

Gilbert,  J. 

The  head-note  folly  states  the  only  points  passed  npon  in  the 
opinion.         » 

Judgment  reversed  and  new  tried  granted. 


YoBKS  y.  MosHEB,  appellant. 

Appeal  from  a  judgment  in  favor  of  plaintiiS  entered  npon  the 
report  of  a  referee.  The  action  was  brought  by  William  A.  Yorks 
against  Howell  Mosher,  to  reooyer  for  barley  sold. 

H,  L,  Comstochy  for  appellant. 

E,  A,  Nash,  for  respondent.  - 

E.  Dabwin  Smith,  J. 

Only  a  question  of  fact  was  inyolyed. 

Judgment  affirmed. 


Whitb  y.  TuBKEB,  appellant. 
Ueurjf—iole  of  tdUd  mortgage  at  a  dieeount, 

A  valid  mortgage  for  $1,000  was  sold  by  the  mortgagee  at  $50  less  thta  iti 
•  face.    HM,  not  to  make  mortgage  uaarioas. 

Appeal  from  a  judgment  in  favor  of  plaintiff,  entered  upon  the 
report  of  a  referee.  The  action  was  brought  in  Chautauqua  county 
by  Allen  White  against  Charles  S.  Turner  and  others,  to  foreclose 

a  mortgage. 

« 

Julius  A.  Parsons,  for  appellants. 
D.  Sherman,  for  respondent. 
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E.  Dabwik  Smith,  J. 

The  question  was  principally  one  of  fact  which  was  fonnd  in 
favor  of  plaintiff  on  sufficient  evidence,  and  the  court  refused  to 
interfere  with  the  finding. 

Judgment  affirmed. 


ScHOOKKAKEB  v.  RousE,  appellant 

Agency — when  principal  hound  by  acts  of  agent  —  Damages  —  measure  of,  in 

contract  of  sale. 

Defendants,  who  had  parcHased  some  ice  of  plaintiflb,  and  were  not  satisfied 
with  the  quality,  sent  their  agent  to  plaintiffs  to  complain,  and  see  that  bet- 
ter ice  was  sent.  The  agent  accepted  certain  ice,  which  plaintiffs  loaded 
and  sent  to  defendants.  Held,  that  the  acceptance  was  in  the  line  of  the 
agent's  duty,  and  binding  on  defendants. 

Defendants  refused  to  receive  the  ice  sent.  Held,  that  plaintifib  had  a  right  to 
keep  the  ice  at  defendants'  risk,  and  recover  the  contract  price.  Dustan  ▼. 
MoAndrew,U  N.  T.  72;  Sedj^w.  on  Dam.  282;  Letris  ▼.  Greider,  49  Barb 
606 :  Pollen  v.  Le  Roy,  80  N.  Y.  340. 

Appeal  from  a  judgment  in  favor  of  plaintiffs  entered  upon  the 
report  of  a  referee.  The  action  was  brought  in  Cayuga  county  by 
David  H.  Schoonmaker  and  another  against  Simeon  Rouse  to  recover 
damages  for  a  breach  of  contract  for  the  sale  and  purchase  of  ice 
sold  by  plaintiffs  to  defendant 

SedgwicJcSy  Kennedy  £  Tracy y  for  appellant 

Wood  <6  JRathbuny  for  respondents. 

E.  Darv^k  Smith,  J. 

The  head-note  fully  states  the  only  points  of  any  importance  for 
publication  contained  in  the  opinion. 

Judgment  affirmed. 
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MooBB  T.  PiCKABD,  appellant. 

Oantract — purchase  of  mower  on  trial —  whan  vendee  becomes  liable. 

Defendant,  in  the  spring  of  1868,  pnrcliased  ft  mowing  macbine  npon  the  agree- 
ment that,  if  it  did  not  wcrk  well,  he  need  not  keep  it  or  paj  for  it.  He  kept 
it  through  the  years  1868  and  1809,  doing  his  own  mowing  and  that  of  his 
neighbors,  held,  that  he  coald  not  then  refuse  to  pay  for  the  machine,  on 
the  ground  that  it  did  not  work  well,  but  was  liable  for  the  purchase  price. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  in  Orleans  -county  by 
Charles  H.  Moore,  administrator  of  the  estate  of  Hiram  Curtis, 
deceased,  against  Albert  H.  Fickard,  to  recoyer  the  price  of  a 
mower  and  reaper  sold  to  defendaut  by  plaihtiff's  intestate. 

Thomas  M.  Webster,  for  appellant 
B,  Porter,  for  respondent 
E.  Darwin  Smith,  J. 

The  head-note  contains  a  full  statement  of  the  only  point  passed 

upon  in  the  opinion. 

Judgment  affirmed. 


Peteib  v.  Dobwin",  appellant. 

Statute  of  frauds  —  sale  of  personal  property  —  subsequent  deliverjf. 

Where  personal  property  was  sold  for  more  than  $50  and  subsequently  de> 
livered,  held,  that  such  subsequent  delivery  perfected  the  sale  and  rendered 
it  valid  under  the  statute  of  frauds.  Sprague  v.  Blake,  20  Wend.  61; 
McKnigM  v.  Dunlop,  5  N.  Y.  537. 

Appeal  from  a  judgment  in  fayor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  in  Jefferson  county 
by  William  D.  Pctrie  against  Frederick  H.  Dorwin  to  recover  for 
the  conversion  of  a  horse,  harness  and  plow. 

X.  J,  Dorvrin,  for  appellant 

Wynn  £  Porter,  for  respondent 

MuLLiisr,  P.  J. 

The  only  point  of  any  importance  for  publication  passed  upon  in 
the  opinion  is  fully  given  in  the  head-note. 

Judgment  affirmed. 
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BsaasoTOS  y.  Palmes. 

Affeneif — ratifleaUan —  Vendor  and  purehatdr. 

An  aathoritj,  given  by  a  yendor  to  his  agent,  to  pay  a  tax  against  tlie  propertj, 
if  he  shall  decide  that  it  is  a  lien  like  a  judgment,  hM  not  an  an^ozitj  to 
bind  the  principal  by  a  promise  of  f atnre  payment. 

And  the  receipt  of  the  pnrchase-money  by  the  vendor  hdd  no  ratification,  in 
the  absence  of  any  evidence  that  he  knew  of  the  miaking  of  such  promise  by 
his  agent.  The  natural  inference,  from  the  mere  fact  that  a  purchaser  pays 
the  purchase-money,  on  taking  a  deed,  is  that  he  accepts  the  title  as  it  then 
stands. 

MonoK  for  a  new  trial  after  a  nonsuit  upon  exceptions  ordered 
to  be  heard  in  the  first,  instance  at  general  term.  The  action  was 
brought  in  Monroe  county  by  Stephen  Bemington  and  another 
against  Oliver  H.  Palmer  to  recover  the  amount  of  a  tax  which 
existed  upon  land  purchased  by  plaintiffs  from  defendant  and  which 
it  was  alleged  the  latter  promised  to  pay. 

J.  G.  Cochrane,  for  plaintiffs. 

W.  F.  Cogswell,  for  defendant. 

Gilbert,  J. 

The  head-note  states  fully  all  that  was  passed  upon  in  the 

opinion. 

Motion  denied. 

DuFoBT  V.  CoNBOY,  appellant 

Adverse  po98emon-—dMitiaion  fence. 

The  owners  of  adjoining  lots  occupied  up  to  a  division  fence  for  more  than 
thirty  years.  Eddy  sufficient  to  give  each  title  by  adverse  possession  op  to 
the  fence.    RMneon  v.  Ph^iUps,  1  N.  Y.  Sup.  151. 

Appeal  from  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  The  action  was  brought  in  Jefferson  county  by 
Auguste  Du  Fort  against  Bridget  Conroy,  to  recover  possession  of  a 
strip  of  land  about  two  feet  wide,  claimed  by  both  parties,  who 
owned  adjoining  lands. 

S.  BagUy,  for  appellant. 

i>.  (ySrien,  for  respondent 
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E.  Daawin  Skith,  J. 

The  only  material  point  passed  upon  in  the  opinion  is  sufficiently 
sfcated  in  the  head-note. 

Judgment  reversed  and  new  trial  ordered. 


Wabd  v.  Spencer,  appellant. 

« 

Usfwry — uihm  pram%S9ory  note  unmouB — agreemefU  to  take  usury, 

S.  made  two  notes  of  $850  each,  payable  at  six  and  seven  months  with  interest, 
and  delivered  them  to  R.,  who  exchanged  them  with  W.  for  W/s  notes  for 
$640,  payable  at  earlier  dates.  W.  sold  one  of  the  $350  notes  to  plaintifP 
for  $840.  In  an  action  on  the  latter  by  plaintiff,  S.  set  np  usury,  and  the 
judge  charged  the  jury,  that  if  the  note  was  made  and  delivered  to  R.  to  be 
discounted,  it  had  no  validity  in  his  hands,  and  was  not  an  operative  obliga- 
tion until  he  transferred  it  to  W.,  and  the  transaction  was  then  usurious ; 
but  if  the  note  was  delivered  to  R.  in  payment  of  a  debt  due  him  from  S., 
then  he  had  the  right  to  sell  it  to  W.  for  what  he  saw  fit,  and  the  transaction 
was  not  usurious.  Eeld,  correct.  An  agreement  to  give  or  take  usury  may 
be  Implied. 

Appeal  from  a  judgment  in  favor  of  the  plaintifP  entered  upon 
the  verdict  of  a  jury.  The  action  was  brought  by  James  Ward 
against  Philander  A.  Spencer  and  another,  as  maker  and  indorser 
upon  a  promissory  note. 

A.  E.  Kilbyy  for  appellants. 

Francis  &  Pratt  and  F,  W.  ffubbard,  for  respondent. 

MULLIN,  P.  J. 

The  head-note  sufficiently  states  the  point  passed  upon  in  the 
opinion. 

Judgment  affirmed^ 
Vol.  IV,  K  T.  Eep.  —  88 
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BoYEB,  appellant,  y.  B&own. 

Practice  —  appeal  from  order  setting  aside  'oerdict  —  Case  not  containing  dU  the 

evidence — Costs. 

Where  a  verdict  was  set  aside  in  the  coanty  court  on  the  ground  that  it  iras 
against  the  evidence,  and  the  case  on  appeal  did  not  profess  to  contain  the 
whole  evidence ;  Jield,  that  the  court  could  not  say  that  it  was  not  properly 
granted. 

The  costs  on  granting  a  new  trial  in  such  case  were  in  the  discretion  of  the 
county  judge. 

Appeal  from  an  order  at  the  Herkimer  county  court  setting 
'   aside  a  verdict  as  against  the  evidence.     The  action  was  brought 
in  a  justice's  court  by  Hiram  Boyer  against  Boswell  D.  Brown,  to 
recover  for  work,  labor  and  services  of  plaintiff's  team  and  work- 
men. 

Li7ik  <B  Dennison,  for  appellant. 

Burrows  &  Palmer ^  for  respondent 

E.  Darwin  Smith,  J. 

Order  affirmed. 
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Abscondiko  Debtob  :  See  Attachicbnt,  188.  '^^ 

Accommodation  Pafbb:  See  Promissoby  Notbs,  65, 98. 

AccTTMTTLATiONB — ichot  unlawfuZ — tuipension  of  power  of  alienattan,]  A 
testator  by  the  ninth  clause  of  his  will  airected  thus:  "I  further 
bequeath  to  my  children,  after  paying  all  the  above  legacies  and  my 
lust  debts,  all  interest  that  may  accrue  on  the  balance  of  my  estate  to 
be  divided  between  them  at  the  a^e  of  forty  years,  to  hold  for  their 
natural  lives  and  then  to  be  di video  between  their  heirs.".  The  testa- 
tor left  three  children,  which  at  his  decease  were  under  age.  Held, 
(1)  that  the  provision  to  accumulate  was  void  beyond  the  minority  of 
the  children,  respectively  under  1  R.  S.  726,  §§  87,  88,  and  (2)  that  the 
provision  was  wiiolly  void  under  1  B.  S.  728,  §§  18, 14, 15,  as. suspend- 
ing alienation  of  estate  more  than  two  lives,  and  under  1  R.  S.  773,  • 
§  I,  as  suspending  for  the  same  period  absolute  ownership  of  such 
estate  if  personal. 

Simpson  V.  English 80 

2. ,  FoidproviHan  of  teQl — Ugacies  net  chargeable  on  real  eetate 

thereby.]  HM,  also,  that  this  provision  being  void,  the  legacies 
therein  mentioned  could  not  thereunder  be  made  a  charge  upon  the 
real  estate.  lb. 

Action  —  when  maintaijutble  to  reetrain  coUeeHon  of  aeeesement.]  In  an 
application  for  an  injunction  to  restrain  the  sale  of  real  estate  for  the 
non-payment  of  an  assessment  for  a  dty  sewer,  held  (following  Ueywood 
v.  CUy  of  Buffalo,  14  N.  Y.  584),  that  an  action  in  equity  will  lie  "  where 
the  assessment  on  the  face  of  the  pfoceedinni  to  impose  it  is  a  valid 
lien  on  land,  and  extrinsic  evidence  is  required  to  show  its  invalidity." 

LONGIiBT  0.  GiTT  OF  HUDSON 853 

3.  —I ,  to  set  adde  invalid  assessment  as  cloud  to  title.]    Plaintiff  brought 

action  against  the  city  of  Brooklyn  to  set  aside  an  invalid  assessment 
as  a<cloud  upon  her  title  to  real  estate.  The  invalidity  could  be  estab- 
lished only  by  proof  aliunde.  Held,  that  the  action  could  be  maintained. 

Mabsh  «.  CiTT  OF  Bbooklyn 413 

8. fform  of — for  moneys  collected  under  invalid  assessment.]   Moneys 

wrongfully  collected  by  a  municipal  corporation  are  recoverable  by 
action  for  money  had  and  received. 

Dewet  v.  Scpebvisobs  of  Niaqaba 606 

4 ,  Taxes — tohat  is  involuntary  payment  of — payment  under  protest.] 

Under  an  illegal  and  void  assessment  for  the  drainage  of  lands  in  * 
Niagara  county,  plaintiff  paid  the  tax  collector,  having  a  warrant  for 
their  collection,  certain  taxes  under  protest,  which  were  paid  into  the 
county  treasury.  Held,  an  involuntary  payment  which  would  authorize 
the  plaintiff  to  recover  back  the  same  by  action  against  the  board  of 
supervisors  of  the  county.  lb. 

6. ,  Um  paid  on  invalid  assessment  —  how  far  recoverable.]    The  tax 

was  upon  an  assessment  for  the  drainage  of  lands  in  a  town,  and  it 
was  the  duty  (Laws  1867,  chap.  774,  §  8)  of  the  board  of  supervisors 
of  the  oounty  to  assess  the  amount  required  upon  the  property  bene- 
fited, and  when  collected,  the  taxes  ^ere  to  oe  paid  to  the  county 
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treasurer,  who  wu  directed  to  pay  the  same  to  certain  oommiBsionerB 
apon  their  order.  Held,  that  defendants  were  liable  only  for  the 
amount  in  the  county  treaaurer'a  hands  at  and  after  the  time  he 
received  notice  of  the  commencement  of  proceedings  to  test  the  valid- 
ity of  the  assessment,  and  not  *for  sums  paid  by  him  in  good  faith 
upon  the  orders  of  the  commissioners  before  that  time.  ib. 

6. ,  Uoive  to  9U6  receiver,]    Although  the  general  rule  is  that  a  party 

must  apply  to  the  court  for  leave  before  he  sues  a  receiver,  an  action 
brougm  without  leave  is  regular  until  the  court  interferes,  and  a 
judgment  thereon  will  be  valid. 

Hacklby  «.  Draper 614 

7. ,  w?ien  deemed  eommeneed.]    The  filing  of  a  stipulation  to  refer  a 

claim  against  the  estate  of  a  deceased  person,  and  entry  of  order  of 
reference  is  to  be  deemed  the  commencement  of  an  action. 

Sanford  v.  Sanford 686 

See  Assignment  for  Benefit  of  Creditors,  642 ;  Costs,  848 ;  Eject- 
ment, 143;  Parties,  598 ;  Pleading,  168;  Practice,  230;  Receiver, 
224,  614 ;  Stat  of  Proceedings,  565 ;  Town  Bonds,  116 ;  Undertak- 
ing, 668. 

Adjournment:  Bee  Arbitration,  686. 

Aixtustmbnt  of  Costs  :  See  Costs,  348. 

Administrator — sale  of  real  estate  for  payment  of  debts  of  intestate — 
when  void.]  Q.  died  intestate  in  1846,  seized  of  certain  real  estate, 
and  in  the  same  year  administrators  were  appointed.  Afterward  these 
administrators  were  removed  and  others  appointed.  In  April,  1852, 
a  creditor  of  the  estate,  upon  application  to  the  surrogate,  obtained  an 
order  to  show  cause  why  the  administrators  should  not  be  required  to 
mortgage,  lease  or  sell  the  real  estate  for  the  payment  of  debts.  This 
order  was  served  and  a  farther  order  obtained  for  all  persons  to  ap- 
pear, etc.,  on  May  81,  1852.  No  proof  of  service  was  made,  and  no 
farther  proceedings  were  had  under  this  order.  On  September  2, 
the  surrogate  revoked  the  letters  to  one  of  the  administrators,  which 
left  his  associate  sole  administrator,  who,  in  March,  1853,  applied  to 
sell  the  real  estate,  obtained  the  necessarv  order,  and  conveved  to  the 
person  under  whom  defendants  obtained  title.  No  recital  of  previous 
proceedings  were  made  in  the  administrator's  application  or  in  the 
order.  No  inventory  was  filed  previous  to  the  application.  In  a!n 
action  of  ejectment  brought  by  an  heir  of  the  intestate,  held,  that  the 
administrator's  sale  was  void  and  defendants  had  no  valid  title.  The 
administrator's  proceeding  could  not  be  considered  a  continuation  of 
the  creditor's  proceeding.  The  statute  (2  R.  S.  100,  §  1)  requires  that 
the  sale,  if  applied  for  by  an  administrator,  shall  be  applied  for  within 
three  years  after  letters  are  first  taken  out  by  himself  or  his  prede- 
cessor. 

Slocumo.  English 266 

0%,  ,  No  inventory  filed.]  The  fact  that  no  inventory  had  been  filed 

prior  to  the  administrator's  petition  was  also  a  jurisdictional  defect. 
Ib. 

See  Action,  686 ;  Evidence,  684 ;  Statute  of  Limitation,  686. 

Admissions  :  See  Agency,  674 ;  Evidence,  508,  684 ;  Pleading,  57. 

Adverse  Possession — division  fence.]  The  owners  of  adjoining  lot  occu- 
pied up  to  a  division  fence  for  more  than  thirty  vears.  Held  suflldent 
to  give  each  title,  by  adverse  possession,  up  to  the  fence. 

DXJ  FORST  V,  CONROY 696 

See  Former  Adjudication,  148 ;  Title,  270. 
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Adyicb  of  Coxtnsel  :  See  Evidbnob,  441.  '^"b* 

Affidavit  —  to  }>e  used  on  motion — when  per  eons  mU  not  be  required  to 
make.]  An  order  will  not  be  granted  under  section  401,  aubdiyision 
7  of  the  Code,  requiring  a  person  to  appear  before  a  referee  and 
make  an  affidavit  to  be  used  in  an  ab  parte  motion ;  e.  g.,  a  motion  for 
an  order  to  hold  to  bail. 

Db  Habt  «.  Hatch 11 

3.  ,  county  from  toMeh  property  is  removed  by  d^tor^    Where 

an  affidavit  for  an  attachment  issued  by  a  justice  of  the  peace  was    . 
such  that  the  justice  might  so  construe  it  as  to  ^ve  him  jurisdiction ; 
hMt  that  the  attachment  could  not  be  held  void  in  a  collateral  pro- 
ceeding. 

^BTCHXTM  «.  ViDVABD , 188 

8.  ,  StatemenU  on  information  and  beluf.]  In  the  affidavit  for  an 

attachment  against  an  absconding  debtor's  property,  the  intent  with 
which  defendant  removed  his  property,  and  the  &ct  that  defendant 
had  gone  west  to  reside,  were  stated  upon  information  and  belief. 
Held,  that  these  facts  could  be  properly  so  stated.  lb. 

See  Attachment,  138 ;  Forbclosurb,  685 ;  Nbw  Tbial,  658 ;  Pbac- 

TICB,  551. 

Affidavit  of  Merits  :  See  Judgment,  518. 

Agency — liabiliiy  of  principal  to  third  persons — tohen  contract  termi- 
nates— materials  furnished  to  one  person  on  credit  of  another.}  In 
April,  defendants  employed  B.  to  repair  their  dock,  they  agreeing  to 
furnish  the  materials.  I>efendants  told  plaintiffs,  lumber  dealers  in 
a  neighboring  village,  if  they  would  furnish  the  lumber  for  the  dock 
defendants  would  pay  them  for  it.  B.  was  to  get  the  lumber  from 
plaintiffs,  and  he  accordingly  ordered  quantities  from  time  to  time  until 
May  25.  It  appeared,  however,  that  B.  had  completed  the  repairs  on 
the  dock  before  May  1,  on  which  date  defendants  had  made  a  new  con- 
tract with  B.  to  build  a  new  dock,  B.  agreeing  to  furnish  the  materials, 
and  a  large  part  of  the  lumber  which  B.  obtained  of  plaintiffs  was  used 
on  the  new  dock.  Defendants  did  not  know  that  B.  was  getting  lum- 
ber for  the  new  dock  on  their  account,  and  plaintiffs  did  not  know 
,  the  use  which  B.  was  making  of  the  lumber.  Defendants  ha  vine  paid 
B.  in  full  for  building  the  new  dock  refused  to  pay  plaintiffs  lor  the 
lumber  ordered  after  the  old  dock  was  repaired.  Meld,  that  defend- 
ants were  liable  for  the  whole  value  of  the  lumber.  B.  was  defend- 
ants' agent  to  buy  on  credit,  without  a  fixed  limit  as  to  quantity,  and 
he  acted  within  the  scope  of  his  apparent  authority.  And  the  lumber 
having  been  used  in  building  defendants'  docks,  and  B.  having  died 
insolvent,  pending  suit,  defendants  ought  to  be  responsible,  both 
parties  being  innocent. 

Marsh  V.  Qilbert 259 

2. ,  tdTien  principal  liable  for  unauthorized  acts  of  agent.']  Defend- 
ants, a  firm  of  bankers,  authorized  S.,  who  did  business  In  another 
place,  to  draw  upon  their  correspondents  in  Europe,  upon  their  account, 
agreeing  to  protect  such  drafts  upon  receiving  from  o.  sufficient  funds 
for  that  purpose.  B.  sold  several  drafts  drawn  in  that  way  to  plaintiff, 
which  were  paid  by  defendants'  directions.  Held,  that  defendants  were 
liable  for  subsequent  drafts  of  the  same  kind  made  by  S.  and  sold  to 
plaintiff,  although  S.  did  not  furnish  defendants  funds  to  cover  them. 

Engh  «.  Greenbaum 426 

8. ,  unauthorized  acts  of  agent  —  Evidenee  —  when  admissions   of 

agent  not  competent  against  principal.']  An  agreement  between  plain- 
tux 's  SLgeni  and  defendant  that  plaintiff's  property  under  an  execution 
upon  a  judgment  in  favor  of  defendant  against  plaintiff  should  be 
sold  and  purchased  by  the  agent  and  the  proceeds  less  sheriff's  fees 
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paid  defendant,  and  that  no  restitution  ehould  be  made  in  case  of  a 
reTersal  of  the  judgment  on  appeal,  the  agreement  not  being  ratified 
or  known  to  the  principal,  Jield,  not  binding  on  the  principal  and  a  res- 
titution should  be  ordered.  Held,  also,  that  the  sworn  statements  of 
the  agent  in  a  prosecution  instituted  against  him  hy  the  principal  and 
his  unsworn  amnissions  that  the  agreement  had  become  known  to  the 
principal  would  not  be  evidence  of  that  fact  against  the  principaL 

«  HOLLOWAT  V.  8TEFHBN8 674 

•,  tohen  principal  bound  hy  acts  of  agent]  Defendants,  who  had  pur- 


chased some  ice  of  plaintiffs,  and  were  not  satisfied  with  the  quality, 
sent  their  agent  to  plaintiffs  to  complain,  and  see  that  better  ice  was 
sent.  The  agent  accepted  certain  ice,  which  plaintiffs  loaded  and  sent 
to  defendants.  Meld,  tuat  the  acceptance  was  in  the  line  of  the  agent's 
duty,  and  binding  on  defendant. 

SCHOONMAKER  «.  B0U8B 094 

5. ,  damages — measure  of,  in  contra^  of  sale.]    Defendants  refused 

to  receive  the  ice  sent.  ^Id,  that  plaintiff  had  a  right  to  keep  the  ice 
at  defendant's  risk,  and  recover  the  contract  price,  lb. 

6.  ,  autTiority  —  vendor  and  purchaser.]  An  authority,  given  by  a 
vendor  to  his  agent,  to  pay  a  tax  against  the  property,  if  he  shall  de- 
cide that  it  is  a  lien  like  a  judgment,  held  not  an  authority  to  bind 
the  principal  by  a  promise  of  future  payment. 

Remingtoit  v.  Palmsb •••.. 686 

7.  ,  ratiiieation.]     And  the  receipt  of  the  purchase-money  by  the 

vendor  held  no  ratification,  in  the  absence  of  any  evidence  that  he 
knew  of  the  making  of  such  promise  by  his  agent.  The  natural  in- 
ference, from  the  mere  fact  that  a  purchaser  pays  the  purchase-money, 
on  taking  a  deed,  is  that  he  accepts  the  title  as  it  then  stands.  lb. 

See  Bailment,  96 ;  Corporation,  13,  71 ;  Evidence,  497,  649 ;  Insur- 
ance, 497 ;  Municipal  Corporation,  177 ;  Payment,  59 ;  Title,  270. 

Agreement  :  See  Contract. 

Alimony  :  See  Divorce,  574. 

Alteration  of  Instrument  :  See  Pleading,  57. 

Amendment  —  when  mil  not  be  allowed  to  complaint.]  In  an  action  com- 
menced in  1871  upon  a  transaction  occurring  in  1865,  the  complaint 
alleged  that  defendant,  as  a  commission  merchant  and  agent  of  plain- 
tiff, had  sold  certain  merchandise,  the  property  of  plaintiff,  for  which 
he  refused  to  account.  In  1874,  after  the  cause  had  been  reached 
for  trial,  plaintiff  moved  to  amend  the  complaint  by  setting  up  that 
defendant,  while  in  possession  of  the  merchandise  as  warehouseman, 
sold  the  same  without  plaintiff's  consent  and  retained  the  proceeds. 
Held,  that  an  allowance  of  such  amendment  would  not  be  in  further- 
ance of  justice. 

GOWDY  «.  POULLAIN 545 

2.  ^  Of  pleadings  to  conform  to  proof — Statute  of  limitation.]    In  an 

action  brought  by  the  holder  of  a  check  upon  a  bank  against  the  bank 
upon  the  ground  that  at  the  time  of  presentation  the  bank  had  funds 
of  the  drawer  to  meet  the  check,  it  appeared  by  the  evidence  that  the 
defendant's  officers  promised  to  pay  the  check,  but  such  fact  was  not 
stated  in  the  complaint.  Held,  that  the  court  had  power  to  aUow  an 
amendment  to  the  complaint  alleging  that  fact,  and  that  such  an  amend- 
ment was  proper  although  the  check  was  drawn  and  presented  and 
the  promise  made  more  than  six  years  before  the  trial  of  the  action. 

RiBLBY  9.  Ph(eniz  Banx  OF  N.  Y 663 
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AiOMALB  —  dog8  kiUing  sheep,  Jqinder  —  aimers  of  dogs  join&y  kiUing 
sheep.]  Where  eeyeral  aogs  kill  sheep,  or  do  other  diunage  jointlj, 
the  owner  of  each  is  liable  only  for  the  damage  done  bj  his  dog,  and 
a  joint  action  will  not  lie  against  the  owners. 

Gabboll  «.  Weileb. 131 

# 

2.  ,  Bsidenee —  eross-examination.]    At  the  second  trial  of  an  action 

against  the  owner  of  a  dog  for  the  value  of  sheep  killed  hj  such  dog, 
defendant  was  asked  as  to  whether  he  had  killed  his  dog  since  the 
preTious  trial.    Held  competent  on  cross^xamination.  lb. 

8. ,  Presumption  of  fact.]    Evidence  that  the  dog  had  been  seen  at 

another  time,  in  company  with  a  do^  known  to  have  taken  part  in  kill- 
ing the  sheep,  held,  admissible  to  show  that  the  dogs  were  known  to 
each  other,  as  a  basis  for  the  presumption  that  they  were  together 
engaged  in  the  killing.  lb. 

Answer  —  when  frivolous.']  The  complaint  in  an  action  to  foreclose  a  mort- 
gage for  the  non-payment  of  interest,  alleged  that  defendants  failed 
to  comply  with  the  condition  of  the  mortgage  by  omitting  to  pay  the 
interest.  The  answer  denied  that  defendants  "  were  in  default "  in  the 
payment  of  the  interest.  Held,  that  the  answer  stated  a  conclusion  of 
law  and  was  frivolous. 

ExcELBiOB  SAYTNas  BANK  V.  Cahfbell 549 

2. ,  Supplemental  of  discharge  in  bankruptcy — Laches — v)hate(yrh 

sUtutes.]  Flaintiff  obtained*  judgment  by  default.  Defendant  obtained 
leave  to  answer,  but  the  judgment  was  permitted  to  stand  as  security. 
Defendant  after  this  was  discharged  as  a  bankrupt  under  the  provis- 
ions of  the  United  States  bankrupt  law.  Subsequently  a  trial  was 
had,  and  a  verdict  rendered  for  defendant,  which  was  set  aside  by  the 
court.  Defendant  then,  more  than  five  years  after  the  discharge  in 
bankruptcy  had  been  granted,  obtained  an  order  allowing  him  to  set 
up  such  discharge  by  way  of  supplemental  answer  without  prejudice 
to  any  lien  the  plaintiffs  had  upon  any  real  estate  under  or  by  virtue 
of  their  judgment.  Held,  (1)  that  the  provision  in  the  order  that  the 
same  should  be  without  prejudice  to  the  lien  of  plaintiffs'  judgment 
was  inconsistent  with,  and  defeated  by,  the  permission  therein  to  set  up 
the  discharge  as  a  defense ;  and  (2)  that  defendant  had  been  guilty  of 
such  laches  as  to  deprive  him  of  the  right  to  set  up  the  discharge,  and 
the  order  was  improper. 

Babstow  «.  Hansen ^ 5(S9 

See  Pleading,  578. 

AFPEAii — from  chamber  order  not  entered  in  department]  On  an  appeal 
to  the  general  term  of  the  second  department  from  a  chamber  order 
made  by  a  justice  in  the  first  district  appointing  a  receiver  of  a  corpo- 
ration, it  did  not  appear  that  the  order  had  ever  been  entered  in  the 
second  department.  Held  (Code,  g§  10,  350),  that  the  record  did  not 
show  jurisdiction  in  the  second  department  general  term  to  hear  and 
determine  the  appeal. 

Clinch  1).  South  SidbR.  R.  Co 683 

See  Affealable  Obdeb,  518,  658 ;  Cbbtiobabi,  438 ;  Costs,  253 ;  Eyi- 
DENCB,  650 ;  Justice's  Coubt,  36, 78;  Pbactice,  390;  Vebdict, 
677,  698. 

Affealable  Obdeb  —  discretionary    order    <^ecting  substantial  right 
*  appealable.]    A  discretionary  order  which  airects  a  substantial  right  is 
appealable  to  the  general  term.  An  order  denying  a  motion  to  set  aside 
a  judgment  affects  a  substantial  right. 

Secubity  Bank  of  N.  Y.  v.  Nat.  Bane  of  Commonwealth.  .  518 
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Affealablb  Order-— OiUinued. 

2. .  Motion  to  amend  complaint.]    An  order  denying  a  motion  to 

amend  a  complaint  held  appealable. 

GOWDT*.  POULLAIN 545 

8.  ,  order  granting  new  trial  appealabU.']  Ordere  granting  or  deny- 
ing new  trials  are  appealable  witnoat  qoallfication,  and  the  fact  that 
they  are  in  some  sense  discretionary,  does  not  affect  llie  right  of  review 
in  the  general  term,  although  it  would  be  otherwise  in  the  court  of 
appeals. 

Pboflb  ex  rtfj.  Stsmhlbb  «.  McOuibe 058 

See  Plsadino,  678. 

Affbasakcb  :  See  Practicb,  196. 

Application  of  Patmbkts:  See  AssioKMEirr  for  Benefit  of  Cred- 
itors, 642. 

Arbitration  —  under  law  incorporating  New  Tork  Produce  Mochanae — 
Oath  ofarbitraton.}  By  Laws  1862,  ch.  859,  incorporating  the  New 
York  Produce  Excliange,  it  is  provided  f§  5)  that  misunderstandings 
between  members  of  the  Exchange  may  be  submitted  to  the  arbitra- 
tion committee  for  determination.  The  by-laws  of  the  Exchange  pro- 
vide that  the  committee  shall  take  an  oath  to  hear  and  determine  the 
controversy  and  make  a  just  award.  Heldy  that  the  requirement  of  an 
oath  might,  be  waived  by  the  appearance  of  parties  before  the  com- 
mittee, and  proceeding  without  objection. 

SONNEBORN  V,  liAYARBLLO 586 

3. ,Waiverofa4^mment — dieeretionofixrbUrators.]  In  an  arbitra- 
tion submitted  to  such  committee  of  a  claim  by  defendants  agiunst 
plaintiffs,  the  plaintifiis  asked  for  an  adjournment  for  the  purpose  of 
sending  abroad  for  evidence.  It  appeared  that  some  days  previously 
defencmnte  had  offered  to  allow  plaintiffs,  who  were  considered  of 
doubtful  responsibility,  such  time  as  they  wished  if  they  would  give 
security  for  the  amount  of  the  claim.  This  plaintiffs  agreed  to,  but 
did  not  furnish  security,  and  thereafter  appeared  once  before  the 
committee  without  asking  an  adjournment.  Hdd,  that  the  refusal  to 
give  the  adjournment  was  a  proper  exercise  of  the  discretion  of  the 
committee,  and  an  award  made  by  them  between  the  parties  woold  ■ 
be  sustained.  lb. 

Arrest  —  in  civil  action  when/not  aRowdbU!\  Plaintiff  deposited  with  de- 
fendants, as  its  bankers,  certain  sums  of  money.  The  deposits,  after 
deducting  all  credits  due  defendants,  amounted  to  $29,500.  Defend- 
ants refused  to  pay  this  amount  on  demand  and  plaintiff  brought 
action  to  recover  it.  HM,  that  a  complaint  setting  forth  such  facts 
did  not  show  any  thinff  more  than  a  cause  of  action  arising  upon  a 
contract  for  money  haa  and  .received,  and  that  an  order  of  arrest  in 
the  action  was  improperly  granted,  although  supported  by  affidavits 
alleging  a  fraudulent  conspiracy  on  the  part  of  defendants  in  getting 
possession  of  plaintiff's  money. 

Buchanan  Farm  Oil  go.  a.  Woodman 193 

2. ,  Perion  extradited  not  eit^ect  to  arrest  in  cif>il  action — waieer.] 

Defendant  was  brought  from  France  to  the  United  States  as  a  fugitive 
from  justice,  under  the  extradition  treaty  existing  between  Fmnce 
and  the  United  States.  He  was  arrested  in  a  private  civil  action  before 
he  could  return  to  France,  and  while  he  was  still  in  custodv.  After 
his  arrest  he  gave  bail.  Held,  that  the  order  of  arrest  snould  be 
vacated.  A  person  extradited  is  entitled  to  full  liberty  to  return  to 
his  former  habitation  after  the  purposes  of  justice  are  satisfied  as  to 
the  particular  offense,  and  an  arrest  in  a  private  action  is  inconsistent 
with  that  right.  By  giving  bail  the  party  does  not  waive  his  right 
to  have  the  order  of  arrest  vacated. 

Bacharach  v.  Lagrayb 215 
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3. ,  in  citil  action — joinder  of  daim  authorizing  toUh  one  not  author 

izing  arrest!]  Plaintls  obtained  a  judgment  in  Kew  Jersej  npon  two, 
claims,  one  lor  moneys  due  upon  a  sale  of  a  drug  store,  the  other  for 
a  loan.  In  an  action  upon  the  judgment,  upon  an  affidavit  averring 
fraud  in  the  purchase  of  the  drug  store  but  showing  no  fraud  in  rela- 
tion to  the  loan,  an  order  of  arrest  was  obtained.  Held,  that  the  order 
could  not  be  sustained.  • 

QooDALE  V.  Finn 433 

4. ,  ir^  cvoil  action — lea/oe  to  renew  motion  to  ^oacate  does  not  extend 

time.]  An  order  denying  a  motion  to  vacate  an  order  of  arrest,  and 
giving  defendant  leave  to  renew  the  motion,  but  not  in  terms  extending 
the  time  to  do  so ;  held^  not  to  extend  the  time  for  making  such  motion 
beyond  that  prescribed  in  the  Code,  §  183. 

Wheelbr  0.  Bradt 547 

5.  ,  in  civil  action  —  what  facte  eufficient  to  sustain  order.]  Plaintiffs, 

in  an  affidavit  for  an  order  of  arrest,  set  forth  that  they  paid,  upon  the 
request  of  defendant,  who  represented  the  holder  to  be  a  responsible 
party,  certain  drafts  which  were  forged ;  held,  that  a  prima  facie  case 
for  the  order  was  made. 

Clews  t).  Raphael 664 

6. ,  in  eivU  action  — facts  justifying — conversion  of  premium  in  gM.\ 

An  affidavit  showed  that  defendant,  who  was  agent  for  plaintiff  in 
New  Grenada  to  receive  and  pay  out  money,  received  money  in  gold 
coin,  and  paid  it  out  in  silver ;  that  gold  was  at  a  premium  over  sil- 
ver; that  defendant,  on  plaintiff's  books  kept  by  nim,  had  not  ac- 
counted for  the  premium ;  that  he  had  written  a  threatening  letter  to 
prevent  one  knowing  the  facts  from  informing  plaintiff,  and  that  he 
had  received  upward  of  $5,000  for  premium  on  gold  sold  to  a  firm  of 
brokers.  Hdd,  sufficient  to  justify  the  conclusion  that  he  converted  the 
premium  to  his  own  use,  and  to  warrant  an  order  of  arrest  in  an  action 
for  the  amount  so  converted. 

Panama  R.  R.  Co.  v.  Robinson 672 

See  Falbe  Ihfrisonment,  251 ;  Malicious  Prosecution,  441 ;  Provis- 
ional Remedies,  82. 

A88B86MENT  -^for  Street  improvements  — duty  of  commissioners  of  appraisal.'] 
Under  the  "Act  to  provide  for  laying  out  and  improving  roads  and  ave- 
nues in  the  village  and  town  of  Saratoga,"  Laws  1870,  chap.  628,  and 
the  acts  amending  the  same.  Laws  1872,  chap.  500,  it  seems  that  the 
report  of  the  commissioners  of  appraisal  and  assessment  must  con- 
tain a  description  of  all  lands  assessed,  otherwise  the  assessment  will 
be  void. 

People  ex  rd.  Kilmer  «.  Cheritree 289 

2.  ,  for  city  sevter — when  invalid.']     Plaintiff's  lot  was  in  a  block 

not  touched  by  a  new  sewer,  or  any  sewer  which  such  first-named  sewer 
connected  with.  Plaintiff's  lot  could  not  be  drained  Into  it  without 
crossing  the  lands  of  others,  and  such  lot  was  already  drained  by 
another  sewer.  Lands  belonging  to  a  corporation  lyin^  on  the  same 
street  opposite  plaintiff's  lot  and  equally  benefited  by  tne  new  sewer 
were  not  assessed  for  it.  Hddt  that  there  was  nothing  to  justify  the 
assessment. 

LoNOLBT  V.  City  of  Hudson 858 

< 

8.  ,  2To  one  hut  owner  of  lands  assessed  can  attack  invalid — Ifew 

York  city.]  The  relator,  five  vears  after  an  assessment  upon  a  certain 
lot  in  New  York  city  for  flagging  a  street  was  confirmed,  petitioned  to 
have  the  same  vacated  as  irregular  and  void.  In  the  affidavit  of  the 
petitioner  he  stated  "  that  at  the  time  of  the  confirmation  of  the  as- 
sessment he  was  the  owner  and  still  is  held  liable  for  the  payment  of 

Vol.  IV,  N.  Y.  Rep.  —  89 
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the  assesBment  imposed  on  loin  mentioned/'  etc.  Heidt  that  it  was 
the  dutj  of  the  petitioner  attacking  the  assessment  to  show  that  he 
had  such  an  interest  in  the  lots  assessed  as  owner  as  would  entitle 
him  to  institute  a  proceeding  to  free  the  title  from  cloud,  and  that  the 
affidavit  did  not  show  such  an  interest. 

Petition  OP  PHiUiiPB : 484 

PublicaUon  of  notices— ^evidence  of.]    The  relator  alleged  the 


assessment  to  be  invalid  by  reason  of  want  of  publication  of  the  pre> 
liminaiy  proceedings  in  all  the  newspapers  employed  by  the  corpo- 
ration as  required  by  law.  Held,  that  evidence  that  they  were  nok 
published  in  a  newspaper  which  four  years  before  they  occurred  was 
designated  as  one  of  the  papers  to  publish  corporation  notices,  it  not 
appearing  that  the  newspaper  in  question  had  consented  to  receive  such 
notices,  or  that  it  was  one  of  those  employed  at  the  time  to  publish 
them,  was  ^sufficient  to  establish  want  of  proper  publication.  lb. 

5. ,  When  void — paid  bj/migi(ike  may  be  recovered  back  —  Demurrer.1 

Plaintiff,  who  was  the  owner  of  a  lot  in  New  York  city,  assessed  for 
a  street  improvement  intending  to  pay  the  assessment  thereon,  bv 
mistake  paid  an  assessment  for  the  same  Improvement  upon  an  ad- 
joining lot  not  owned  by  him.  The  assessment  upon  the  adjoining  lot 
was  afterward  declared  invalid  and  vacated  by  an  order  of  the  court. 
Held,  that  plaintiff  could  recover  back  the  amount  paid,  and  a  demur- 
rer would  not  lie  to  a  complaint  stating  these  t&cts  as  a  cause  of  action 
against  the  city.  •  AUen  v.  Mayor  of  N.  Y.,  4  E.  D.  Smith,  404,  followed. 

Maybr  v.  Mayor  of  New  York 488 

6. ,  Proceedings  to  vacate  —  evidence  of  otonership.]    The  affidavit  in 

behalf  of  B.,  who  petitioned  to  vacate  an  assessment  on  certain  lots 
alleged  to  be  void,  stated  **  that  at  the  time  of  the  confirmation  of  the 
assessment  the  petitioner  was  the  lessee  of  and  as  such  liable  for  the 
payment  of  the  assessment  imposed  on  the  lots  mentioned,'*  etc.  Held, 
not  to  show  an  interest  in  the  petitioner  in  the  lands  affected  by  the 
assessment  such  as  entitle  him  to  institute  proceedings  to  vacate  the 
same. 

Petition  OP  Burke 657 

See  Action,  353,  413,  606;  Municipal  Corporation,  188;  Statu- 
tory Construction,  353 ;  Taxation,  336 ;  Title,  270. 

Ajbsionment  :  See  Bill  op  Exchange,  211 ;  Corporations,  13 ;  Fraud, 

148 ;  Judgment,  98. 

Assignment  for  Benefit  of  Creditors — trust  in  surplus  after  pay- 
ment of  debts.]  A  deed  created  an  express  trust  for  the  sale  of  the 
grantor's  property,  and  the  co11ecti6a  of  the  debts  due  to  him,  and  . 
provided  that  the  net  proceeds  of  such  sales  and  collections  should 
constitute  a  fund  out  of  which  his  just  debts  should  be  first  paid,  and 
that  the  residue,  if  any,  should  be  invested  for  his  use  during  his 
life,  or,  in  case  of  his  death  before  the  completion  of  such  trust,  that 
is,  before  the  payment  of  such  debts,  such  residue  should  be  paid 
over  and  distributed  to  his  heirs  at  law,  as  provided  by  statute  in 
cases  of  persons  dying  intestate.  Held,  (1)  that  the  trust  was  one 
which  was  governed  by  the  provisions  of  the  Revised  Statutes  rela- 
tive to  express  trusts ;  1  R.  S.  728,  §  55 ;  (2)  that  no  trust  was  raised 
for  the  benefit  of  the  grantor's  heirs,  and  they  could  be  entitled  to 
any  portion  of  the  trust  estate,  only  In  the  event  of  the  grantor's 
dying  beforei  the  object  of  the  trust  had  been  accomplished,  and  of  a 
surplus  remaining ;  (8)  that  the  sole  purpose  of  the  trust  being  the 
payment  of  the  grantor's  debts,  when  they  were  paid  the  trust  ceased, 
and  what  remained  of  the  trust  property  at  once  vested  in  the  grantor ; 
and  the  only  duty  remaining  to  be  performed  by  the  trustees,  was 
to  pay  over  the  surplus  to  him,  or  to  invest  it  in  conformity  to  his 
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directions ;  and  either  of  these  acts  would  operate  as  an  effectual  dis- 
charge to  them. 

KiTTSLL  V.  Obborn 45 

2. ,  Settlement  wUh  asngnar.l  The  referee  found  that  all  the  debts 

were  paid,  that  the  sole  acting  trustee  had  had  a  settlement  in  full 
with  the  grantor,  of  all  matters  pertaining  to  the  trust,  and  that  the 
grantor  entered  into  full  possession  of  all  the  trust  property  undis- 
posed of.  Heldt  that  these  findings  were  a  bar  to  an  action  by  the  heirs 
at  law  of  the  grantor  against  the  truBtees,  for  an  account.  lb. 

8. ,  Bond  of  awignee  —  liability  of  su/rety.]  H.  &  N.  made  an  assign- 
ment of  their  property  to  D.  for  the  benefit  of  creditors.  D.  gave  a  bond 
under  Laws  of  1860,  chap.  848,  §  8,  with  defendants  as  sureties,  for 
the  faithful  discharge  of  his  duties  as  assignee.  Subsequently  the 
assiffnment  was  declared  void  as  to  certain  judgment  creditors  of  H. 
&  N.,  and  the  amoufit  of  their  demands  excSdded  the  value  of  the 
property  assigned.  The  assignee  was  ordered  to  pay  over  certain 
sums  out  of  the  assigned  property  to  such  judgment  creditors,  and  he 
having  refused  so  to  do,  an  action  was  brought  on  the  bond.  Held, 
that  tne  sureties  were  not  liable.  The  duties  and  functions  of  the 
assignee  as  such  terminated  when  the  assignment  was  declared  void, 
and  the  sureties  were  not  liable  for  his  acts  in  the  new  capacity  aris- 
ing out  of  the  subversion  of  the  assignment. 

People  v.  Chalmers 185 

4. ,  Application  of  moneys  upon  notes  falling  due  at  different  dates.] 

Plaintiff  held  three  notes  made  by  C,  and  indorsed  by  B.,  and  falling 
due  at  various  times.  Before  either  came  due  G.  made  a  general  as- 
signment, for  the  benefit  of  his  creditors,  to  plaintiff,  in  which  assign- 
ment these  notes  were  preferred.  Plaintiff  collected,  as  assignee,  enough 
money  to  pay  the  notes  in  part.  Held,  that  the  application  of  the  sum 
received  in  payment  of  the  notes  first  falling  due  was  proper ;  the 
assignee  was  not  obliged  to  apply  it  upon  each  note  pro  rata, 

Batlet  v.  Berqen 642 

5. ,  D&fense — ^equitable  to  legal  action — Pleading.']    In  an  action 

against  the  indorser  of  the  notes,  Tield,  that  the  indorser  might  compel 
plaintiff  to  account,  as  assignee,  for  the  assets  of  the  debtor  received 
oy  him,  and  the  recovery  on  the  note  would  be  limited  to  the  amount  $ 
due  after  taking  the  account.  But  such  relief  should  be  asked  for 
by  the  answer,  and  an  allegation  that  plaintiff,  as  assignee,  had  re- 
ceived a  sum  sufficient  to  pay  the  preferred  creditors,  and  that  the 
note  had  been  fully  paid,  was  not  sufficient.  lb. 

8ee  Evidence,  542. 

Attachment — under  non-imprisonment  act.]  In  an  application  for  an 
attachment  under  the  provisions  of  the  non-imprisonment  act  against 
property  of  an  absconaing  debtor,  it  is  not  necessary  to  prove  that  the 
removal  of  property  was  from  the  county  where  the  debtor  last  re- 
sided. Proof  of  removal  from  the  county  in  which  the  process  is 
applied  for  is  sufficient. 

KeTCHTTM  «.  ViDVARD 188 

2. ,  IVhen  to  be  vctcated.]  An  attachment  was  issued  under  sec- 
tion 281  of  the  Code  of  Procedure,  but  no  order  of  publication  of  the 
summons  was  obtained  or  personal  service  thereof  made  within  thirty 
days.    Held,  that  the  attachment  should  be  vacated. 

Taddieen  o.  Cantrell 222 

8.  ,  Zien  of —foreign  bankruptcy  proceedings.]  Plaintiff  and  de- 
fendant were  both  residents  of  England.  Plaintiff  commenced  an  action 
in  this  State  and  attached  property  of  defendant  here.  Defendant 
obtained  a  return  of  the  property  by  giving  the  proper  undertaking^ 
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and  afterward  as  a  defense  set  up  a  composition  deed  in  favor  of  his 
creditors  executed  under  the  English  bankrupt  law  a  month  after  the 
attachment  was  levied.  The  deed  contained  a  provision  that  nothing 
therein  contained  should  discharge  or  prejudice  any  mortgage,  lien  or 
other  security  held  by  any  of  the  creditors.  Meld,  that  by  the  attach 
ment  proceedings  plaintiff  obtained  a  lien  upon  the  property  as  a 
security  for  the  judgment  he  might  obtain,  which  was  not  affected 
by  tlie  deed ;  that  the  undertaking  was  a  substitute  for  such  lien,  but 
that  to  render  such  lien  effective,  a  judgment  must  be  obtained,  and  the 
bankruptcy  proceedings  and  deed  were  not  a  defense  to  the  action. 

AuLMANN  V,  Bbunner 556 

4.  ,  uhen  allowed.]  In  an  action  for  damages  for  a  breach  of  con- 
tract to  deliver  bonds,  Jield  (following  Lawton  v.  Bid,  34  How.  465), 
that  an  attachment  under  Code,  §  229,  could  issue. 

Clews  v.  Rockford,  R.  I.  and  St.  Louib  R.  R.  Co 669 

Attorney  and  C^jIBNT —  WTien  the  rekUian  is  not  euch — attorneys  com- 
pensation  token  acting  as  broker.]  One  H.  applied  to  an  attorney  to 
assist  him  in  raising  money.  The  attorney  obtained  a  loan  for  H.  by 
pledging  his  own  personal  credit.  Held,  that  the  transaction  was  not 
one  between  attorney  and  client,  and  the  attorney  had  a  right  to  stipu- 
late for  a  fair  compensation  for  the  responsibility  incurred,  and  the 
services  rendered  tne  same  as  any  other  person. 

Helms  v.  Goodwill 645 

Attorney's  Lien  :  See  Judgment,  98. 

Award  :  See  Arbitration,  536. 

Bail  :  See  Arrest,  215. 

Bailment — deposits  for  safe-keeping.]  In  an  action  to  recover  the  valae 
of  bonds  stolen  from  defendant's  bank,  where  they  had  been  deposited 
by  plaintiff  for  safe-keeping,  the  evidence  was  conflicting  upon  the 
question  whether  the  teller  who  received  the  deposit  told  plaintiff 
it  must  be  at  his  own  risk,  and  whether  the  deposit  was  made  with  the 
teller  in  his  official  capacity  or  personally.  Held,  that  the  question 
was  for  the  jury. 

Pattison  «.  Syracuse  Nat.  Bank •. 96 


2. 


— ,  Bvidenee — province  of  jury.]  It  also  appeared  that  nothing  was 
lid  about  compensation  at  the  time  of  the  deposit.    Jffeld,  that  if  the 


said 

defendant  had  the  right  to  demand  compensation  by  its  course  of  deai< 
ing  with  depositors,  the  bailment  was  not  a  gratuitous  one ;  and  as  the 
degree  of  intelligence  the  defendant  was  required  to  exercise  in  keep- 
ing the  bonds  depended  on  the  question  whether  the  bailment  was  or 
was  not  gratuitous,  the  case  should  be  submitted  to  the  jury.  lb. 

See  Statute  of  Limitation,  408. 

Banking  —  banker  receiving  deposits  on  call,  debtor  not  tnutee.]  Where 
moneys  are  deposited  from  time  to  time  in  the  course  of  banldng  busi* 
ness,  subject  to  checks  at  sight,  the  relation  is  not  that  of  trustee  and 
cestui  que  trust,  but  of  debtor  and  creditor. 

BUCHANAN  Farm  Oil  Co.  v.  Woodman 198 

See  Arrest,  193 ;  Practice,  196. 

Bankruptcy  — foreign  proceedings  —  title  to  bankrupts  estate —  conflict  of 
laws.]  It  seems  that  the  courts  of  this  State  will*  not  recognize  or 
enforce  a  right  or  title  acquired  under  a  foreign  bankrupt  law  or 
foreign  bankrupt  proceedings,  so  far  as  affects  property  within  the 
jurisdiction  of  the  courts  of  this  State,  or  demands  against  residents 
of  this  State. 

Mobsblman  V,  Caen 171 

See  Answer,  569 ;  Attaohmsnt,  556. 
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Banks  :  See  Bailment,  96 ;  Judoment,  518.  p^«. 

Bab  to  Action:  See  Absionmbnt  fob  Benefit  of   Cbeditobs,  45; 
FoBMEB  Adjttdication,  148 ;  Pbomissobt  Notes,  78. 

Bequest  :'  See  Will,  108. 

Bigamy — tenue  —  eanvietion  in  vyrong  eountp.]  In  a  trial  for  bigamy  the 
proof  showed  that  the  eecond  marriage  took  place  in  Yates  county, 
and  that  the  prisoner  was  apprehended  in  that  county.  Held,  that  a 
conviction  in  Oswego  county  was  erroneous  (2  R  S.  688,  §  10). 

Collins  «.  People 77 

Bill  of  Exceptions  :  See  Criminal  Pbactice,  1 

Bill  of  Exchanoe  —  liability  of  indoreer.'j  A  bill  drawn  by  C.  upon  R. 
was  accepted  by  R.  Defendant  received  it  and  indorsed  it  to  B.  & 
Co.,  who,  after  its  maturity,  recovered  judgment  upon  it  for  the 
amount  unpaid  against  R.,  the  acceptor.  B.  &  (^.  instructed  their  attor- 
ney to  receive  from  R.  an  amount  less  than  the  judgment.  Accord- 
ingly the  attorney  received  a  certain  sum  which  was  .advanced  by 
plaintiff's  testator,  the  officer  who  held  the  execution  against  R.,  and 
the  attorney  assigned  the  judgment  and  bill  to  plaintiff's  testator  "  in 
trust  for  his  own  use  to  collect  of  said  R.  the  above  sum,  and  then  to 
re-assign  the  same  to  us."  In  an  action  against  defendant  on  the 
bill,  Mid,  (1)  that  the  right  of  recovery,  if  any,  was  restricted  to 
the  amount  actually  paid  on  the  bill  by  plaintiff's  testator;  and (2) 
that  defendant,  under  the  allegation  that  R.,  the  acceptor,  had  paid 
the  bill,  was  entitled  to  have  read  in  evidence  a  letter  written  by 
plaintiff's  testator  to  him,  stating  that  he  had  paid  the  acceptance  at 
the  request  of  R.,  and  this  letter  was  admissible  although  plaintiff's 
testator  had  been  examined  as  a  witness  in  the  case,  without  his  atten- 
tion being  called  to  it. 

English  1^.  Steele 311 

3.  ,  Preeentment  and  noHee.]    A  bill  which  was  not  payable  at  any 

particular  place  was  not  presented  personally  to  the  acceptor,  but  the 
certificate  of  tin*  notary  stated  that  he  went  to  the  acceptor's  office, 
"  And  speaking  with  a  person  there  presented  said  bill  and  requested 
payment.  *  »  »  ♦  Whereto  he  replied  that  no  one  there  had 
funds  to  pay  the  same."  It  did  not  appear  that  the  acceptor  was 
then  absent  from  the  office,  or  that  the  person  to  whom  the  bill  was  pre- 
sented had  any  authority  to  act  for  tne  acceptor,  or  had  any  charge 
of  the  office.  Quere,  whether  this  constituted  a  legal  presentment  of 
the  bill.  lb. 

8.  ,  Proof  to  charge  indorser.  ]    It  seems  that  proof  to  charge  the 

indorser  of  a  bill  is  defective  where  the  form  or  contents  of  the  notice 
sent  to  him  is  not  shown  on  the  trial.  lb. 

See  Pleading,  57. 

Bills  and  Notes  :  See  Pbomissoby  Notes. 

Bona  Fide  Holdeb  :  See  Chattel  Mobtgagb,  138. 

Bona  Fide  Pubchaseb:  See  Title,  54. 

Bond  —  Of  indemnity  —  againet  claim  and  eotte — eonetnietion  of]  Upon 
the  payment  of  an  execution  against  a  non-resident  debtor,  by  plaintiff, 
of  moneys  due  from  plaintiff  to  such  debtor,  a  bond  was  given,  wherein 
the  obligors  promised  to  "  indemnify,  save,  defend  and  keep  harmless  " 
plaintiff  "of,  from  and  against  the  claims  of"  the  debtor,  "and  from 
all  costs,  damages  and  expenses  that  shall  or  may  happen  or  arise  there- 
from." Held,  that  the  indemnity  was  only  against  the  lawful  claims 
of  the  debtor,  and  the  plaintiff  was  not  entitled  to  recover  the  le^l 
costs  and  expenses  incurred  in  defending  an  unsuccessful  suit  by  tne 
debtor,  to  recover  the  amount  paid  on  the  execution. 

Home  Ins.  Co.  v.  Watson 336 

Su  Assignment  fob  Benefit  of  Cbeditobs,  185 ;  Title,  158. 


710  INDEX. 

BorNTT  BOKDS :  See  Town  Bondb,  116.  '^«- 

BRiDass :  See  Highwat  Commissiohebs,  ld2. 

Bbokeb:  See  Attobnbt  Aim  Client,  645. 

BuBDEN  OF  Proof  :  See  Considbbation,  120. 

BuBGLABT — In  third  degree  —  whai  eontiitutee  —  Trial — charge  to  jurv  — 
reasonMe  doitbt.]  On  the  trial  of  an  indictment  for  burgLBiiy 
in  the  third  decree  it  appeared  that  an  entrance  had  been  made  to  a 
room  above  a  bank  vault,  and  an  attempt  had' been  made  to  dig  down 
through  the  floor  into  the  vault.  The  court  charged  the  jury  that  it 
was  not  necessary  that  "  if  the  intent  be  to  steal,  the  prosecution  must 
show  an  intent  to  steal  enough  to  amount  to  grand  larceny.  It  is  stif- 
ficient  for  all  purposes  of  this  case,  if  the  intention  was  to  steal  anj 
amount  whatever  or  property  of  any  value  whatever."  Held,  correct. 
The  court  also  charged  *'  if  you  find  that  the  defendant  broke  and 
entered  into  the  (upper)  rooms  with  the  intention  of  there  digging 
down,  breaking  into  and  entering  the  vault  of  the  bank  below,  with 
intent  to  steal  from  the  bank,  even  though  he  failed  in  breaking 
through  or  effecting  an  entrance  into  the  vault  or  bank,  he  is  guilty  of 
burglary  in  the  third  degree."  Heldf  correct.  The  court  also  charged 
that  "the  prosecution  must  prove  their  case;  must  convince  and 
satisfy  you  beyond  a  reasonable  doubt  by  leg^l  evidence,  of  the  guUt 
of  the  defendant,  or  he  is  entitled  to  an  acquittal."  But  the  defend- 
ant's counsel  requested  the  court  to  charge  "  that  the  evidence  must  be 
of  such  a  character  as  to  exclude  to  a  moral  certainty  every  other 
hypothesis  than  that  of  guilt,  before  they  can  render  a  verdict  of 
guilty."  The  court  in  reply  said :  "  I  decline  to  charge  on  that  sub- 
ject, except  as  I  have  already  charged.    Held,  correct 

Mybbb  v.  Pboplb 293 

Case  :  See  Pbacticb,  698. 

Cabes  Disaffboyed,  Dibtinouishbd,  Doubted,  Exflained,  Followed,  * 

Limited  and  Ovebbuled. 

Allen  v.  Mayob  of  New  Yobk,4  E.  D.  Smith,  404,  followed 490 

Bennett  v.  Judson,  31  N.  T.  338,  explained 581 

Bbidoe  «.  Mason,  45  Barb.  88,  followed 76 

Bbewsteb  v.  City  of  Sybacusb,  10  N.  Y.  116,  followed 378 

Bbook  v.  Bbook,  7  Jur.  N.  S.  423 ;  S.  C,  9  H.  L.  Cas.  193,  followed. . .  455 

Cabpenteb  f>.  LooAN,  16  Wall.  371,  followed 131 

Chamberlain  «.  Belleb,  18  N.  Y.  115,  distinguished 330 

COCKEY  V.  HuBD,  4  Jones  &  Sp.  43 ;  S.  C,  13  Abb.  N.  S.  308,  overruled,  553 

CuTLEB  f>.  Weight,  33  N.  Y.  473,  disapproved. ; 344 

Delono  v.  Bbainabd,  1  N.  Y.  Sup.  1,  followed 79 

FiLB»  «.  New  YoBK  Central  R.  R.  Co.,49  N.  Y.  43,  followed 186 

FoBD  V.  Habbington,  16  N.  Y.  385,  followed 153 

Fbbcking  «.  Holland,  53  N.  Y.  433,  followed 448 

Gbay  v.  Fisk,  53  N.  Y.  630,  followed 546,  580 

Gbiffin  «.  COLVEB,  16  N.  Y.  489,  followed 397 

Heywood  f>.  City  of  Buffalo,  14  N.  Y.  534,  followed 354 

HoDGKiN  9.  Atlantic  &  Pacific  R.  R.  Co.,  5  Abb.  N.  S.  73,  followed,  555 
Hodgeins  v.  Montgomeby  Co.  Mut.  Ins.  Co.,  34  Barb.  313,  doubted. .  503 

HowABDu.  Hatch,  39  Barb.  398,  followed 687 

Howell  v.  Chicago,  &  N.  W.  Railway  Co.,  51  Barb.  378,  doubted. . .  333 

Hunt  v.  Johnson,  44  N.  Y.  37,  followed — 344 

Janben  0.  Ball,  6  Cow.  638,  followed 76 

« 
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Cabbs  Dibafpboyed,  btc.  —  Continued,  p^w* 

jBWSixv.WBiaHT,  SON.  Y.  259,  doubted 184 

JUDD  V.  O'Bribn,  31  N.  Y.  186,  followed 146 

Lawton  «.  RsiL,  84  How.  465,  followed 669 

LiTERMOlLB  f).  Baikbbidob,  47  How.  454,  followed 546,  580 

MattkbofMaykb,  50  N.Y.  504,  followed 878 

Mayor  of  Hudson  v,  Thobne,  7  Paige,  261,  distiagaiBhed 257 

McKnjiiP  «.  McEiLLiF,  8  Barb.  555,  followed : 599 

MooBE  V.  LriTEL,  41  N.  Y.  76,  followed 127 

NoLAK«.  Page,  1  N.  Y.  Sup.  Ad.  2,  followed 79 

PB0FLE9.  BACHSiiLEB,53N.Y.  128,  difitinguished ; 882 

Pboflb  «.  Kelly,  24  N.  Y.  74,  followed » 470 

People  d.  Mayob  of  Brooklyn,  4  N.  Y.  881,  followed 881 

People  ex  rel.  Aiken  v.  Mobgan,  55  N.  Y.  587,  followed 639 

People  ex  rd,  Hogan  «.  Mobgan,  5  Daly,  followed 85 

Petbie  f>.  FrrzGEBALD,  1  Daly,  405,  distinguished 217 

Rowley  9.  Empjrs  Ins.  Co.,  86  N.  Y.  550,  distinguiflhed 584 

St.  Joseph  Township  d.  Rogers,  16  Wall.  644,  followed 118 

Tiebnan  V,  Wilson,  6  Johns.  Ch.  411,  followed 624 

Van  Alstine  v.  National  Com.  Bank  of  Albany,  7  Trans.  App.  241, 

followed 80 

Waffle  «.  Goble,  53  Barb.  517,  followed 222 

WEBEBtJ.  Bailey,  9  Alb.  L.  J.  276,  followed 84 

WiLLLUCS  «.  Bacon,  10  Wend.  636,  doubted 221 

Cebtificatb  :  See  Evidence,  600. 

Cbbtiobabi — to  vihom  to  he  directed — w?uU  errors  may  he  corrected  upon.] 

"   Where  the  acts  of  the  trustees  of  an  incorporated  vUlage  are  sought 

to  be  reviewed  by  certiorari  the  writ  should  be  directed  to  the  board 

of  trustees,  and  not  to  the  corporation ;  and  the  returns  should  be 

made  by  such  trustees  or  by  the  clerk* 

People  ex  rel,  Faulkneb  v,  Tbustees  of  Danbville 87 

2.  ,  to  renew  proceedings  to  lay  out  highway —  ZiOehes.]  Commis- 
sioners of  highways  of  the  town  of  N.  laid  out  a  road  ^ifarch  25, 1872. 
Upon  March  10, 1873,  upon  their  application,  commissioners  of  esti- 
mate were  appointed  to  assess  the  damaees  of  the  owners  of  lands 
taken  for  the  road,  and  Uie  last-named  commissioners  filed  their 
report  and  award  August  12, 1873.  In  the  fall  of  1873  the  county 
board  of  supervisors  assessed  the  damages  for  the  road  upon  the 
town  of  N.  and  the  assessment  was  collected.  On  the  2d  of  January, 
1874,  the  commissioners  of  assessment  filed  an  '*  amended  appraisal,''  • 
believed  by  them  to  be  necessary.  Held,  that  a  writ  of  certiorari  to 
review  the  proceedings  of  the  commissioners  in  laying  out  the  high- 
way should  be  quashed,  because  of  laches. 

People  ex  rel.  Tompkins  v.  Landbbth 188 

8. ,  Highway  commissioner — may  own  land  over  wTUch  highway  is 

laid  out.]  One  of  the  commissioners  of  highways  owned  land  taken 
for  the  highway.  Held,  that  this  would  not  invalidate  the  proceed- 
ings to  lay  out  or  those  to  assess  damages.  lb. 

4. ,To  review  proceedings  for  assessment — ohfection.]  A  common- 
law  writ  of  certiorari  was  granted  to  review  the  proceedings  of 
colnmissioners  of  appraisal  and  assessment  for  street  improvements. 
Held,  that  the  writ  was  the  proper  remedy,  but  that  it  was  improperly 
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Cektiorabi  —  Continued. 

granted  by  a  judge  out  of  court.  An  objection  that  a  writ  of  certiorari 
-was  improperly  granted,  is  available  even  after  an  amended  return. 

People  ex  rel,  Eilmeb  «.  Chebitbeb 289 

6. ,  To  review  proceedings  of  cammiesumers  of -highways —  not  aUow- 

aMe  whUe  appeal  is  pending.]  Where  an  appeal  was  taken  to 
the  county  j^dge  from  the  decision  of  commissioners  laying  out  a 
highway  and  referees  appointed.  Held,  that  while  the  proceedings 
on  that  appeal  were  undetermined  a  certiorari  to  reverse  the  proceed- 
ings of  the  commissioners,  would  not  be  entertained. 

People  ex  rel.  Ludluk  v.  Wallace 438 

6.  ,  Limitation  of  time  to  issue  tDrit."]  There  is  no  statute  which  pre- 
scribes the  time  within  which  a  common-law  certiorari  must  issue 
after  the  occurrence  of  the  proceedings  sought  to  be  reviewed.  It  is 
in  the  discretion  of  the  court,  but  two  years  nas  been  the  time  usually 
adopted  in  the  absence  of  special  circumstances. 

,  People  ex  rel.  Corwin  «.  Walter 638 

7. ,  Issue  of  town  bonds  before  writ  groTited.]    Upon  a  certiorari  to 

review  proc  eedings  to  issue  railroad  aid  bonds,  held  that  the  fact  that 
the  bonds  had  been  issued  by  the  town  officers  to  boJid  to  the  railroad 
company,  such  bonds  not  having  passed  into  the  hands  of  bona  flde 
holders,  did  not  render  the  application  for  the  writ  too  late.  lb. 

Challenge  to  Jury  :  See  Criscinal  Practice,  1. 

Chai^gb  of  Venue  :  Bee  Practice,  559. 

Charge  to  Jury  :  See  Burglary,  292 ;  Trial,  690. 

Charter  :  See  Usury,  179. 

Chattel  Mortgage— prim^^  between  mortgages  to  secure  negotiable 
paper — Holder  in  good  faith.]  C,  to  secure  the  defendant,  gave  a 
chattel  mortgage  upon  certain  property.  This  mortgage  defendant 
gave  to  M.  to  file,  M.  promising  to  file  it.  M.  did  not  file  it,  and  after- 
ward, upon  an  indebtedness  from  C.  to  himself,  received  from  C.  three 
promissory  notes  and  a  chattel  mortgage  upon  the  same  property  for 
their  amount.  One  of  these  -notes  before  maturity  M.  transferred 
to  plaintiff,  who  took  it  in  good  faith  and  for  value,  knowing  that 
it  was  secured  by  the  mortgage  to  M.,  and  not  knowing  of  the  mort- 
gage to  plaintiff,  ffed,  that  while  the  mortgage  to  defendant  was 
valid  and  a  prior  lien  as  to  the  mortgage  to  M.  while  in  the  hands  of 
M.,  it  was  not  so  as  to  such  mortgage  after  the  transfer  of  the  note 
to  plaintiff  to  the  amount  of  the  note. 

Gould  v.  Marsh 128 

2. ,  Refiling  original  mortgage!]    The  holder  of  a  chattel  mortgage 

to  secure  a  continuance  of  its  validity,  after  the  expiration  of  a 
year,  refiled  the  original  with  the  statement  required  by  statute 
indorsed  thereon.  Held,  a  compliance  with  the  requirement  of  the 
statute  (Laws  of  1833,  chap.  239,  §3)  that  ''a  true  copy"  be  again 
filed. 

Stockham  0.  Allard 279 

See  Reference,  678. 

Cities  and  Villages  :  See  Action.  353 :  Assessment,  289.  353 ;  Consti- 
tutional Law,  365 ;  Mandamus,  865 ;  Municipal  Corporations,  87, 
138. 177,  256, 491, 512 ;  Statutory  Construction,  358,  357. 

CmzENSHiP:  5!g«  Practice,  196. 

Claim  and  Delivery — Property  seized  for  non-paament  of  taxes  —  tax-eU' 
lector  entitled  to  return  of  replevied  property^  Defendant,  a  tax- 
collector,  seized  some  malt  oelonging  to  plaintiffs,  for  non-payment  of 
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Claim,  Ajsn>  Dbliyiebt—  CanHnu&d. 

taxes.  PlAintiffs  replevied  the  same,  and  the  court  of  appeals  decided 
that  repleyin  woald  not  lie  in  the  case.  Held,  that  defendant  had 
acquired  a  special  property  in  the  malt,  and  was  entitled  to  a  return 
of  such  malt,  with  damages  for  its  detention,  or  to  recover  as  its 
value  the  amount  of  tax  and  interest. 

Niagara.  Eubyatiko  Go.  e.  MoNamara 004 

See  Bbfleyin,  41. 

Ck)DB  OF  CiTiL  Pbocbdurb,  Conbtbubd,  Exflainkd,  Passbd  Upon  ahd 
Cited: 

Code,  §2.  226;  §8,  226;  §  4,  226;  §6,226;  §6,226;  §  10, 688 ;  §  88,  659 ; 
§54,852;  §111,699;  §118,599;  §119,  814;  §185,  71;  §1&.178;  § 
158,164;  §159,66;  §160.171;  §162,209;  §168,164;  §178,802,547; 
§  174, 521 ;  §  179, 18, 194,  484 ;  §  180, 18,  84 ;  §  181, 18 ;  §  182, 18 ;  §  188, 
217,848;  §190,544;  §204,217;  §  218,  84 ;  §  220,  84 ;  §228,84;  §225, 
84;  §227,222;  §§227-287,558;  §245,255;  §258,567;  §264,  162;  § 

265,818;  §270,567;  §  804,  851 ;  §  805,852;  §  807,  254;  §  849,  254,  I 

520;  §850,688;  §889,558,554;  S  899,  679,  684 ;  §400,255;  §401,18, 
88, 558, 554;  §  4S%,  288;  §469, 521 ;  §  471, 225, 226. 

COHOBS  CiTT :  See  Stattjtoby  CJonbtructiow,  857. 

COMMKNGBXBKT  OF  ACnON :  iSM  ACTION,  686. 

OoMHissionsRS  OF  HiGHWATB :  See  Cebtiobabi,  488 ;  Hiohwatb,  898. 

Common  Carriieb  —  CandUiona  in  receipt  giten  by — wJien  not  a  eoniract.] 

Plaintiff  delivered  to  an  express  company  a  package  of  monej,  to  be  ! 

transported,  and  received  a  receipt  containing  a  pzuited  condition  that  I 

the  company  would  not  be  liable  for  loss  "  occasioned  by  the  dangers 
of  railroad  transportation,  or  ocean  or  river  navigation,  or  by  fire  or  ' 

steam."    The  package  was  lost  by  the  accidental  burning  and  sinking  j 

of  a  vessel  at  sea.    Plaintiff  when  he  took  the  receipt  supposed  it  was  i 

a  naked  receipt,  he  did  not  know  it  was  a  contract,  did  not  read  the  i 

conditions  or  assent  to  them.    Held,  that  the  receipt  did  not  exempt  | 

the  company  from  liability. 

E!iREXAND  V,  DiNSMORB 804 

Complaint  :  See  Amendment,  545 ;  Durbss,  429 ;  Eyidbncb,  245 ;  Mab-  '  j 

BiBD  Women,  168 ;  Pleading,  168,  208, 417. 

Compounding  Fblony  :  See  Considbbation,  120 ;  Contract,  106. 

Condition  Prbcbdbnt  :  See  Bailboad  Aid  Bonds,  688. 

Conflict  of  Laws — marrioffe  6y  drfendant  in  judgment  for  di/wree  out 
of  State,  when  void  here.]  A  judgment  of  divorce  was  rendered  in  this 
State  affainst  M.  for  his  adultery,  the  decree  containing  the  usual 
clause  forbidding  him  to  marry  auring  the  life  of  the  complainant. 
While  she  was  Sving  he  and  another  woman  went  to  Pennsylvania 
for  the  purpose  of  being  married,  and  were,  while  there,  married, 
and  immediatelv  afterwara  returned  and  resided  in  this  State.  Held 
(Daniels,  J.,  dissenting),  (1)  that  the  lex  loci  domicilii  and  not  the 
lex  loci  contracttu  governed  tne  contract ;  and  ( 2 )  that  the  same  was 
void  here  under  the  statutes  of  this  State  (2  B.  S.  189,  §  5 ;  146,  §  49). 

Marshall  «.  BIarshall 449 

See  Attachment,  556 ;  Banxruptct,  171 ;  Pleading,  171 ;  IJbxtbt,  182. 

Consideration — promieeory  note  giten  to  compound  f deny  wUid  in  hande 
of  bona  fide  holder  —  efoidence — burden  ofproofA  Defendants,  to  com- 
pound a  felony,  gave  their  promissory  note.  Meld,  (1)  that  the  illegal 
consideration  would  avoid  the  note  in  the  hands  of  the  original  par- 
ties, but  not  in  the  hands  of  a  bona  fide  holder  for  value ;  and,  (2) 
that  upon  such  a  defense  it  was  for  defendants  to  show  that  it  was  not 
held  by  plaintiff  in  good  faith. 

Hill  «.  Nobthbuf 120 

Vol,  IV,  N.  T.  Ebp.  —  90 
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CONBIDERATION  —  CojUinued.  PAflB. 

2. ,  Promise  to  marry  iufflcient.]     An  agreement  to  marry,  which 

was  afterward  performed,  held  to  be  a  good  consideration  for  a 

gromissory  note  made  by  the  intended  husband  and  transferred  to  the 
itended  wife,  there  being  no'  disability  in  either  party  to  marrv. 
Seldy  also,  that  the  presumption  was  that  the  parties  were  capable 
of  making  the  contract  of  marriage. 

BaNFIELD  v.  BlTMBET 323 

See  Contract,  105 ;  Evidence,  420 ;  GuARAirrT,  75 ;  Mobtoage,  689 ; 

Prohibsobt  Notes,  65, 800. 

Constitutiok  of  the  State  Applied,  Explained  and  Cited  : 

Art.  1,8  6 381 

Art.1,§9 880 

Art.  3,  §16 377 

Art.6,819 393 

Art.  7, 1 18 378 

Art.10,§2 380 

Constitutional  Law— ft^^  ^o^oco^  act]  A  statute  was,  in  substance, 
one  to  amend  the  charter  of  the  village  of  D.  (Laws  1873,  chap.  285) ; 
the  conferring  of  power  to  create  a  debt  for  the  purpose  of  supplying 
the  village  with  water,  being  only  one  of  the  elements  of  the  general 
subject.  The  title  stated  that  it  was  an  act  to  amend  the  charter  ; 
and  all  the  provisions  of  the  act  were  appropriate  to  an  amendment  of 
the  charter.  Held,  that  no  matter  how  many  particulars  were  em- 
braced in  the  statute,  they,  together,  embraced  but  one  subject,  and  it 
was  not  material  that  the  title  of  the  act  mentioned  one  of  those  par- 
ticulars and  omitted  the  others. 

People  ea^  rel.  Faui^kner  v.  Trustees  of  Dansvillb 87 

3.  ,  Laws  1872,  eJiap.  702,  not  in  contravention  of  U.  8.  Con- 
stitution, art.  1,  I  10,  subd,  1.]  In  1832  The  N.  Y.  &  H.  R.  R.  Co. 
and  the  city  of  New  York  entered  into  a  contract  by  which  the 
said  railroad  company  were  authorized  to  lay  their  tracks  in  the  city 
streets,  and  the  common  council  of  the  city  was  authorized  to  deter- 
mine when  such  tracks  became  an  obstruction  to  the  street  and  order 
their  removal,  if  necessary.  By  Laws  1859,  chap.  887,  the  railroad 
company  were  authorized  to  run  their  cars  by  steam  on  the  Fourth 
avenue  in  said  city  for  thirty  years.  Under  tnis  act  and  the  previous 
contract  the  company  constructed  a  double  track  railroad  through  said 
avenue.  By  Laws  1872,  chap.  702,  provision  was  made  for  sinking  the 
roadway  and  tracks  of  the  company,  and  arching  over  or  bridging  the 
same  so  as  to  enable  the  public  to  use  the  avenue.  The  act  provides 
(g  2)  that  two  temporary  tracks  and  two  additional  permanent  ones 
shall  be  laid ;  that  (§  6)  a  board  of  engineers,  who  are  designated, 
shall  superintend  the  work ;  that  (g  7)  one-half  of  the  cost  of  the 
work  shall  be  borne  by  The  N.  Y.  &  H.  B.  R.  Co.,  and  one-half  by  the 
city,  and  that  (§.8)  the  half  borne  by  the  city  shall  be  raised  by  taxa- 
tion. The  city  is  (§  9)  forbidden  to  obstruct  the  improvement,  or  the 
use  of  the  avenue  for  the  purposes  named,  and  (§  10)  the  exclusive 
right  to  use  and  control  the  tracks  when  completed  is  given  to  The 
N.  Y.  &  H.  R.  R.  Co.  Provision  is  made  for  payment  of  the  share  of 
the  city  as  the  work  progresses,  and  the  comptroller  of  the  city,  upon 
a  compliance  with  certain  prerequisites,  is  directed  to  draw  his  warrant 
in  favor  of  the  railroad  company  for  the  sums  to  grow  due.  Under 
the  law,  one-quarter  of  the  estimated  cost  of  the  work  was  raised  by 
tax  in  1872,  and  paid  into  the  cky  treasury  to  meet  the  city's  share  of 
the  expense.  Held,  that  the  act  of  1873  was  not  in  violation  of  art.  1, 
§  10,  subd.  1,  of  the  U.  S.  Constitution,  forbidding  State  laws  impair- 
uxf  the  obligation  of  a  contract,  as  (1)  the  law  of  1859  absolved  the 
railroad  company  from  the  contract  of  1832,  or  if  not,  (2)  the  city,  by 
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not  objecting  to  the  law  of  1872  until  the  machinerj  to  carry  it  out 
was  put  in  operation  and  relator  acted  upon  it  and  incurred  expense, 
must  be  deemed  to  have  acquiesced,  and  (8)  the  legislature  had  power 
to  withdraw  from  the  city  the  control  of  the  street  and  exercise  it 
itself,  and  in  so  doin^  took  from  the  city  no  vested  right. 

P&OFLE  ex  rd,  N.  Y.  &  H.  B.  B.  Co.  t>.  Havbmetbb 806 

8. ,  N<yr  in  violation  of  art.  8,  §  16,  or  art.  7,  §  18,  or  art.  10,  §  2,  or 

art.  1,%9,  of  t?ie  State  Constitution,  nor  unconstitutional  as  taxing  for 
private  purposes.]  The  title  of  the  act  of  1872  is  "  An  act  to  improVe 
•and  regulate  the  use  of  the  Fourth  avenue  in  the  city  of  New  York." 
Held,  (1)  not  in  violation  of  art.  8,  §  16,  of  the  State  constitution,  relat- 
ing to  private  and  local  billa  Heed,  also,  (2)  that  the  act  is  not  in  vio- 
lation of  art.  7,  §  18,  of  the  constitution,  which  declares  "  Every  law 
which  imposes,  etc.,  a  tax  shall  distinctly  state  the  tax  and  the  object 
to  which  it  shall  be  applied,"  etc.,  nor  (8)  in  violation  of  art.  10,  §  2, 
by  reason  of  the  creation  of  the  board  of  engineers,  nor  (4)  in  viola- 
tion of  art.  1,  §  9,  which  provides  that  the  assent  of  two-thirds  of  the 
members  elected  to  each  branch  of  the  legislature  shall  be  required 
to  6 very  bill  appropriating  the  public  moneys  or  property  for  local 
or  private  purposes,  nor  (5)  in  violation  of  the  constitution  as  being 
beyond  the  scope  of  legislative  power  in  imposing  the  payment  of  the 
cost  of  ;the  improvement  upon  the  city  for  the  benefit  of  The  N.  Y. 
&  H.  B.  B.  Co.    There  is  no  such  limitation  on  legislative  power.  lb.     ' 

4.  ,  Municipal  corporation  —  u>aiver  hy  —  Estoppel.]    SeW,  further, 

«  that  the  city  naving  accepted  the  law,  through  its  officers  by  certain 
acts,  and  through  its  citizens  by  the  pavment  of  the  tax  levied  for 
the  city's  share,  should  be  deemed  to  have  waived  any  statutory  or 
constitutional  rights  in  objection  thereto.  lb. 

5. ,  Constitution,  art.  6,  §  19  —  inferior  and  local  courts  —  Statutory 

construction— ' Laws  1873,  chapter  870.]  By  Laws  1878,  chapter  370,  it 
is  provided,  that  there  shall  be  a  police  justice  of  the  village  of  Port 
Jervis,  who  shall  be  appointed  by  the  board  of  trustees  of  said  village, 
and  "  shall,  in  said  village,  possess  all  the  jurisdiction,  powers  and 
authoritv  ♦  •  •  vested  in  *  *  *  justices  of  the  peace  of  the  town  of 
Deerpark,  *  *  *  and  he  shall  have  jurisdiction  to  hear  and  determine 
all  cases  arising  under  the  charter,  by-laws,  or  ordinances  of  said  vil- 
lage." Held  (following  Brandon  v.  Avery,  22  N.  Y.  469),  (1)  that  the 
office  Vas  inferior  and  local  within  article  6,  section  19,  of  the  State  » 
constitution,  and  the  legislature  had  the  power  to  create  the  same  and 
make  it  either  elective  or  appointive,  and  (2)  that  the  jurisdiction  of 
.    the  officer  was  sufficiently  defined  in  the  act  named. 

People  ex  rel.  Creegan  v.  Dutcher 801 

6. ,  Validity  of  chapter  579,  LavMof  1871.]  The  constitutionality  of 

chapter  579,  Laws  of  1871,  entitled  "  An  act  to  lay  out,"  etc..  Ocean 
avenue,  in  the  county  of  Einfs,  doubted  on  the  grounds  (1)  that  no 
compensation  is  provided  for  the  owner  of  an  estate  less  than  a  free- 
hold in  lands  taken,  and  (2)  that  the  assessments  for  compensation  for 
lands  taken  for  an  avenue  one  hundred  feet  wide  through  agricultural 
lands,  expenses  of  commissioners,  etc.,  and  for  the  cost  of  construction 
are  limited  are  lands  lying  within  one  hundred  feet  on  each  side  of 
Buch  avenue. 

Bider  v.  Strtker 800 

See  EMI17ENT  Domain,  899 ;  Judicial  Office,  84 ;  Prac^ticb,  559. 

CoNBTRifcTiON  OF  CONTRACT :  Se6  BoND,  226 ;  Contract,  478,  692 ;  CORr 
PORATiON,  280 ;  Damages,  685 ;  Deed,  880 ;  Demurage,  264 ;  Lease, 
691 ;   Municipal   Corporation,  512 ;   Subbttrhip,  652  ;   Water 

PBrVTLEGB,  825. 
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COFBTBUCnON  OF  STATUTES :  /SSm  STATlTrOBT  CONBTRUOTIOH. 
CONBTBUCTION   OF   WlLL:  8^6   AOCUXULATIONB,   80;    ESTATB,  818,  410; 

Will.  108, 885. 

CoKTEMFT  —  cornmUment  of  toUness  hrfore  grand  jury  /br  rtfuting  to 
OMw&r  qusttianr-potoer  of  court  to  commit  — Libel — proper  mteition  on 
eo^lairU  for.]  a.,  a  witness  before  the  grand  Jury  at  the  Kings  oyer 
•  and  terminer  upon  a  complaint  for  a  libel  published  in  a  newspaper, 
was  asked  to  disclose  the  name  of  the  writer  which  he  admitted  he 
knew,  and  npon  ref  osing  to  do  so  the  court  committed  him  to  the 
county  jail  "  until  he  may  answer  the  question  propounded  to  him." 
Held,  (1)  that  the  question  was  proper ;  (2)  that  tne  court  of  oyer  and 
terminer  had,  both  by  common  law  and  statute,  authority  to  commit 
him  for  refusing  to  answer  the  same,  and  (3)  that  the  commitment 
"  until  he  may  answer  "  was  lawf uL 

Pboflb  ex  rel,  Phelps  v.  Fancher 467 

See  Habrab  Cobfus,  467 :  Practice,  440,  561 ;  Sufplemeneby  Pbo- 

CEEDIKGS,  572. 

Contract —  when  'void  a$  against  pvbUc  poUey  —  conMeration — pro- 
curing diaeontinuanes  of  criminal  proceedinge.]  N.  sold  a  patent  to 
8.  and  W.,  but  W.  afterward  claimed  that  N.  and  8.  had  conspired 
together  to  defraud  him  by  misrepresenting  the  value  of  the  patent, 
and  he  accordingly  procured  them  to  be  indicted  for  the  iraud,  and 
brought  an  action  against  them  for  $6,000  damages.  The  counsel 
for  W.,  in  order  to  procure  the  testimony  of  K.,  entered  into  an  agree- 
ment with  the  counsel  for  N.,  to  the  Effect  that  N.  should  testify  in 
the  civil  and  criminal  cases,  and  that  in  case  judgment  was  recovered  ** 
in  the  dvil  case  it  should  not  be  enforced  i^inst  N.  for  more  than 
$1,000 ;  that  N.  should  be  given  the  control  for  his  benefit  of  the 
jud^ent  for  whatever  sum  he  should  have  to  account  for  to  W., 
and  that "  N.  testifying  fully  as  above,  the  counsel  will  recommend  a 
not  pros."  Ba  to  him  in  the  criminal  case.  N.  testified  acooMingly, 
and  W.  recovered  in  the  civil  case  for  $6,000.  N.  paid  W.  $1^ 
on  the  judgment,  and  W.  subsequently  denied  that  the  agreement 
was  binding,  and  threatened  to  enforce  the  judgment  in  full  agaiuBk 
N.  In  an  action  by  N.  against  W.  to  enforce  the  agreement  and 
to  procure  an  assigfnment  of  the  judgment  for  his  benefit  to  the 
amount  of  $1,000,  and  for  a  release  from  liability  on  the  judgment : 
Held,  that  it  being  the  manifest  intention  of  the  agreement  to  pn>- 

,  cure  a  discontinuance  of  the  criminal  proceedings  against  N.,  tiie 
agreement  was  void  as  against  public  policy,  and  the  action  could  not 
be  maintained. 

Nickelson «.  Wilbok .*...  Id 

2.  ,for  public  work  — awarding  of —  what  ii  not  variation  ofpropoeaL 

Waste  ofJnMio  property  by  offietal — action  for,  under  Lowe  1872,  chap, 
161.]  The  authorities  of  a  city  advertised  for  bids  for  lighting  the  city 
by  gas.  The  bids  were  to  be  examined  and  the  contract  awarded 
December  81,  and  the  lighting  was  to  commence  that  night.  A  com- 
pany, whose  pipes  were  laid  through  certain  streets  of  a  diBtrict,bnt 
not  connected  with  the  street  lamps,  accompanied  their  bid  with  this 
condition,  "provided  sufficient  time  is  given  this  company  to  make  the 
necessary  connection."  Another  companv,  with  whose  pipes  the  lamps 
were  connected,  bid  $87  and  $39  per  lamp.  By  an  understanding 
between  this  company  and  other  companies,  those  companies  did  not 
bid.  The  first-named  company  bid  $85  per  lamp,  and  its  bid  waa 
accepted.  Afterward,  new  proposals  were  issued  for  lighting  streets, 
not  reached  by  the  pipes  of  this  company,  and  bids  were  received  and 
a  contract  made  for  lighting  those  streets  at  $88  per  lamp  with  the 
other  competing  company.  Held,  (1)  that  the  proposal  of  the  company 
whose  bid  was  accepted  was  not  irregular  because  of.  the  proviso ;  and 
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(2)  that  the  fact  of  the  Bubeequent  bid  and  contract,  at  a  lower  rate, 
was  not  a  demonstration  that  the  whole  district  could  be  lighted  at 
that  rate,  so  as  to  render  the  public  officers  awarding  the  contract  upon 
the  first  proposals  at  a  higher  rate,  liable  to  action,  for  waste  of  the 
municipal  property,  under  Laws  1872,  chap.  161/ 

ZOLLIKOFFSB  «.  flAYBMBTBB /. .   47$ 

8. ,  perfarmanoe  — when  time  Unot  of  the  essenee  of.]    When  time 

is  not  of  the  essence  of  the  contract  a  party  cannot  be  barred  of  his 
rights  without  notice  to  perform  in  a  specified  reasonable  time. 

HuBBBLL  «.  Van  Shobnino 648 

Conetruetion  of.]    In  an  action  for  goods  sold,  defendant  alleged. 


in  his  answer,  that  he  had  delivered  a  quantity  of  grapes  to  H.  at  the 
plaintiff's  request,  which  the  latter  agreed  to  apply  upon  his  account 
against  the  defendant.  The  defendfuit  proved  tnat  after  having  had 
a  negotiation  with  H.  about  selling  grapes  to  him,  he  told  the  plain- 
tiff that  H.  wanted  some  grapes ;  tl^t  he  asked  the  plaintiff  if  he 
could  pay  his  account  with  the  grapes  he  was  about  selling  to  H.,  trade 
out,  or  turn  his  grapes  on  his  account,  and  allow  his  men  to  trade  out 
part,  or  all  of  it,  as  he  saw  fit.  To  which  the  plaintiff  replied  in  the 
affirmative;  whereupon  the  defendant  delivered  grapes  to  H.  amount- 
ing to  over  $380.  It  was  proved  that  H.  did  not  assume  any  liability 
for  the  defendant  to  the  plaintiff,  and  that  he  was  still  liable  to  the 
defendant  for  the  grapes  sold  to  him,  except  a  small  portion  which 
had  been  paid  for.  Held,  that  the  plaintiff  did  nothing  more  than 
consent  to  take  H.'s  liabilitv  instead  of  the  defendant's  for  the  indebt- 
edness of  the  latter ;  that  the  fair  inference  from  the  conversation  waa 
that  if  H.  would  assume  the  payment  of  the  defendant's  present  and 
future  indebtedness,  the  plaintiff  would  take  that  and  give  the  de- 
fendant credit  for  that  amount.  Meld,  also,  that  the  plaintiff  was  en- 
titled to  recover  the  amount  of  his  account. 

Watson  «.  Pabxsr 692 

6. ,  Purchase  of  mower  on  trial  —  tohen  vendee  becomes  Hdble.]    De.  • 

fendant,  in  the  spring  of  1808,  purchased  a  mowing  machine  upon  the 
agreement  that,  if  it  did  not  work  well,  he  need  not  keep  it  or  pay  for 
it.  He  kept  it  through  the  years  of  1868  and  1869,  doing  his  own 
mowing  and  that  of  his  neighbors.  BM,  that  he  could  not  then  re- 
fuse to  pay  for  the  machine,  on  the  ground  that  it  did  not  work  well, 
but  was  liable  for  the  purchase  price. 

MOORB  V.  PiCKABD 

See  Agbncy,  259,  696 ;  Common  Carribr,  804 ;  (Conflict  of  Laws, 
449 ;  Consideration,  822;  Corporation,  18,  71, 280 ;  Covenant, 
650;  Damaoes,  666,  685;  Deed,  880;  Demurrage,  264;  In- 
fancy, 87 ;  Insurance,  497,  582 ;  Lease,  591 ;  Mortgage,  109, 
689 ;  Municipal  Corporation,  177,  512 ;  Seryicbs,  898 ;  Stat* 
utb  of  Frauds,  29,  695 ;  Specific  Performance,  49 ;  Surety- 
ship, 652 ;  Usury,  424, 680, 698, 697 ;  Water  Privilege,  825. 

Contributory  Negligence  :  See  Negligencb,  406. 

Conversion  :  See  Arrest,  672. 

CoNYicnoN :  See  Criminal  Eyidbncb,  61. 

Corporation — not  liable  upon  una/utTwriud  contracts  of  officers.]  The 
president  of  a  railroad  company  entered  into  a  contract  with  the  plain- 
tiff Uiat  the  company  woula  pay  him  a  certain  sum  for  procuring  con- 
tractors  to  enter  into  a  contract  to  construct  and  equip  its  road.  He 
procured  such  contractors.  The  charter  of  the  company  gave  the 
sontTol  of  its  afiairs  to  a  board  of  directors,  but  did  not,  nor  did  the 
by-laws,  authorise  the  president  to  bind  the  company  by  his  contracts. 
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The  president  was  not  authorized  bj  the  directors  to  make  the  contract, 
nor  had  the7  any  knowledge  of  it.  Seld^  that  the  company  was  not 
liable  on  the  contract. 

RiBLEY  V.  IND.,  B.  &  W.  R.  R.  Co • 13 

S.  ,  CotUracts  of  officers  for  their  oion  benefit  —  agency. 1    The  presi- 

dent of  a  railroad  company  made  a  contract  with  contractors  for  the 
constmction  of  the  road  for  the  sum  of  $5,000  per  mile,  to  be  paid  in 
bonds,  but  afterward  agreed  to  increase  the  amount  to  $6,500  per  mile 
in  consideration  that  the  additional  $1,500  be  divided  between  the  con- 
tractors, the  president  and  the  plaintiff.  The  $1,500  per  mile  was  to 
be  paid  the  contractors  by  the  company  when  they  had  laid  the  iron. 
The  directors  of  the  company  ratified  the  contract,  but  without  any 
knowledge  of  the  agreement  as  to  the  division  of  the  $1,500.  The 
contractors  gave  an  order  on  the  company  in  favor  of  the  plaintiff  for 
his  share  of  the  bonds  under  the  agreement  as  to  the  division,  in  terms 
payable  out  of  the  $1,500  per  mile ;  which  order  the  company  accepted. 
Afterward,  and  before  the  iron  was  laid,  the  contractors  assigned  their 
contract  .to  the  president  of  the  road,  who  completed  it.  In  an  action 
by  the  plaintiff  to  recover  the  bonds  under  the  order,  Jield,  (1)  that  the 
company  was  not  liable,  since  the  $1,500  per  mile,  against  which  the 
order  was  drawn,  was  not  payable  until  the  contractors  had  laid 
the  iron,  which  they  had  not  done ;  and,  (2)  that  the  assignment  to 
the  president  inured  to  the  benefit  of  the  company,  and  that  in  com- 
pleting the  contract  the  president  acted  as  trustee  for  the  company.  lb. 

3.  ,  WJien  officers  of  n4>t  personally  liable  on  contract  for^  An  agree- 
ment was  as  follows :  "Agreement  between  E.  H.  and  B.,  trustees  of 
the  L.  U.  Cheese  Manufacturing  Co.,  the  parties  of  the  first  part,  and 
J.  and  M.,  the  parties  of  the  second  part,  witnesseth,  the  parties  of  the 
first  part  agree  with  the  parties  of  the  second  part  to  manufacture  and 
make  cheese,  etc.,  ....  the  parties  of  the  second  part  to  do  all  the 
work,  etc.,  ....  the  parties  of  the  first  part  are  to  pay  the  parties  of 
the  second  part,"  etc.,  etc.  The  work  was  agreed  to  be  done  in  a 
cheese  factory  belonging  to  the  L.  U.  Cheese  Manufacturing  Co.,  a 
duly  incorporated  company,  of  which  £.  H.  and  B.  were  trustees,  and 
authorized  to  make  a  contract  of  this  kind  for  the  company,  and  J. 
and  M.  had  full  knowledge  of  these  facts.  Heldt  that  E.  H.  and  B.  were 
not  personally  liable  upon  the  agreement. 

Bbllingkr  «.  Bkntley 71 

4. ,  Preferred  stock  — construction  of  contract  —  riglU  to  divi- 
dends.'] Defendant,  a  railroad,  corporation,  in  1857,  issued  certain  pre- 
ferred stock.  By  the  terms  of  the  certificates  issued,  it  was  stated  that 
the  stock  was  "  entitled  to  dividends  at  the  rate  of  ten  per  cent  per 
annum,  payable  semi-annually,  in  New  York,  on  the  first  days  of  June 
and  I>ecember,  in  each  year,  out  of  the  net  earnings  of  said  company, 
*  *  *  and  the  payment  of  dividends  as  aforesaid  is  hereby  guar- . 
anteed."  Hdd^  (1)  that  the  issue  of  stock  of  this  cbaracter  was 
authorized  by  the  laws  of  Ohio,  Michigan,  Indiana,  and  Illinois  under 
which  said  corporation  was  created  and  the  stock  was  issued ;  and  (2) 
that  the  holders  of  the  stock  were  entitled  to  the  guaranteed  amount 
of  dividends  out  of  the  net  earnings  whenever  made,  and  were  not  re-  . 
stricted  to  the  earnings  of  any  year  for  the  payment  of  dividends  fall- 
ipg  due  that  year. 

Prouty  «.  Mich.  So.  aito  No.  Ind.  R.  R  Co 230 

6. ,  Continuance  of  legal  existence.]  A  machine  company  was  organ- 
ized as  a  corporation  with  power  to  sue  and  be  sued  and  the  business 
of  the  company  was  conducted  in  the  corporate  name  for  the  period 
of  two  years,  at  the  end  of  which  period  the  company  voluntarily 
ceased  to  do  business,  and  a  new  company  was  organizea  with  large; 
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capital  and  additional  members  for  the  same  parpose  and  under  the 
same  name.  Held,  that  the  old  company  did  not  cease  to  have  a  legal 
existence  and  a  stockholder  could  maintain  an  action  a^inst  it  in  its 
corporate  name  to  recover  for  an  error  made  in  the  settlement  of  the 
accounts  of  the  company  and  for  the  amount  paid  after  the  settlement 
hj  such  stockholder  on  a  note  ffiven  by  the  members  of  the  company 
for  money  previously  borrowed  for  the  company  and  used  in  its  busi- 
ness. 

Cabt  v.  Schohabib  Val.  Mach.  CJo 385 

See  JuBiSDiCTiON,  230 ;  Municipal  Corporations,  177,  256 ;  Prac- 
tice, 18, 280;  Receiver,  224;  Usury,  179, 182,  690. 

Costs —  On  appeal.]  Defendant  appealed  to  the]  general  term  from  an 
order  at  special  term  overruling  a  demurrer  to  the  complaint,  with 
leave  to  defendant  to  answer  on  payment  of  costs.  The  general 
term  reversed  this  order  with  $10  costs,  and  the  demurrer  was  sus- 
tiuned,  with  leave  to  plaintiff  to  amend  upon  payment  of  costs  of 
demurrer  and  $10  costs  of  the  appeal.  Seldr  that  a  motion  to  allow 
defendant  full  costs  on  appeal  should  be  denied. 

Hoffman  «.  Barrt 258 

2. ,  Mules  governing  costs."]    1:  Full  costs  are  given  upon  an  appeal 

from  an  order  or  judgment  sustaining  or  overruling  a  demurrer  to  an 
entire  pleading  when  no  leave  is  granted  to  plead  anew.  2.  Ten  dol- 
lars costs  of  appeal  are  given  when  the  order  sustains  or  overrules  a 
demurrer  to  a  part  only  of  a  pleading.  8.  The  latter  sum  is  also  given 
on  appeal  where  the  order  sustains  or  overrules  a  demurrer  to  an  entire 
pleading,  but  gives>  leave  to  plead  anew,  so  long  as  the  leave  to  plead 
is  in  force ;  but  if  the  time  to  plead  anew  expires  and  judgment  is 
entered  for  want  of  a  plea,  on  appeal  from  such  judgment  full  costs 
are  allowed.  4.  When  the  order  is  or  becomes  final,  so  as  to  determine 
the  rights  of  the  parties  in  that  action,  full  costs  of  appeal  will  be 
given  to  the  prevailing  party  upon  such  appeal.  5.  While  the  order 
IS  interlocutory  and  does  not  determine  the  final  rights  of  the  parties 
it  is  an  order  and  not  a  judgment,  and  upon  appeal  $10  costs  only 
will  be  allowed.  lb. 

8. ,  Court  may  fix.]    When,  by  the  order,  liberty  is  given  a  party 

to  amend  or  to  demur  over,  the  court  is  at  liberty  to  fix  and  deter- 
mine what  costs,  or  the  amount  which  must  be  paid  as  a  condition ; 
and  this  is  so  whether  such  conditions  be  imposed  by  the  special 
term  or  by  the  general  term  on  appeal.    Per  Bockbs,  J.  lb. 

4. ,  in  action  involving  daim  to  real  property  —  in  a>otion  against  execu- 
tor.] Plaintiff  brought  action  against  an  executor  for  a  breach  of  a 
covenant  of  quiet  enjoyment  in  a  lease  executed  by  defendant's  testa- 
trix ;  the  complaint  stating  that  plaintiff  had  been  evicted  by  H.  B. 
and  another, "  who  were  then  the  lawful  owners  and  lawfully  entitled 
to  possession."  The  answer  nut  this  alle^tion  at  issue.  Upon  trial  a 
report  was  made  in  favor  of  plaintiff  for  six  cents  damages.  Held,  that 
defendants  were  not  entitled  to  costs,  upon  the  grounds  (1)  that  there 
was  "  a  claim  of  title  to  real  property  "  arising  upon  the  pleadings 
(Code,  §  804,  subd.  1) ;  and  (2)  that  the  action  could  not  be  brought 
before  a  justice  of  the  peace  (Code,  §  804,  subd.  8),  the  claim  being 
against  an  executor  (Code,  §  54,  subd.  5). 

DeQbaff  v.  Hott 848 

5. ,  Practice  in  regard  to  adjustment  —  LacJies  —  delay  caused  by 

action  of  court,  not.]  After  the  report  in  favor  of  plaintiff  defendant 
entered  Judgment  for  costs,  giving  plaintiff  notice  of  re-adjustment. 
Plaintiff,  within  two  days,  noticed  a  motion  to  set  aside  the  judgment 
for  costs.  The  motion  was  heard  at  special  term.  The  judge  took  the 
papers  and  after  retaining  them  nearly  two  years  died  without  dedd- 
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Ing  such  motion.  More  than  a  year  after  the  death  of  the  indge,  and 
as  eoon  as  the  papers  could  be  obtained,  plaintiff  renewed  the  motion. 
Held,  (1)  that  plaintiff  was  not  giiilty  of  laches ;  (2)  that  he  was  not 
bound  to  appear  upon  the  re-adjustment  of  costs  oefore  the  clerk, 
and  was  not  oonclu<^  by  sudh  re-adjustment ;  and  (3)  that  a  motion 
to  set  aside  the  judgment  instead  of  to  correct  the  items  of  costs  was 
proper.  lb. 

See  Eyidbncs,  598;   Exaionatiok,  542;  Judgment,  577;  Pbac- 

TICE,  808. 

Con!rnBB-CLAiH :  6eeVi^KAi>ma,9il;  Set-off,  167. 

GouimBs:  iS(M  Action,  606. 

Ck)UNTT  Clebk  :  ^  Eyidengb,  600. 

County  Judge  :  See  Pbotisional  Behbdibs,  83. 

CorvsASTr- for  quiet  enjoyment^ does  not  protect  again$t  fruitlese  «tfito.] 
Under  a  covenant  for  quiet  enjoyment  contained  in  a  lease ;  held,  that 
it  was  no  part  of  the  landlord's  obligation  to  protect  the  tenant  agiunst 
the  consequences  of  fruitless  suits  Drought  against  him  for  his  inter- 
est in  the  lease-hold  estate. 

BuTTEBWOBTH  «.  VOJiKENING 650 

See  Lease,  501. 

COYERTURE :  See  Married  Women,  683. 

"  Grim.  CJon.  : "  See  Evidence,  85. 

Cbimihal  Eyidencb  —  other  traneactione  to  prove  guQty  knotoiedge.']  On 
the  trial  of  an  indictment  for  receiying  from  two  persons  named,  ^re 
bars  of  pig-iron  stolen  by  them  from  B.  ft  Co.,  knowing  that  they  had 
been  stolen,  evidence  of  other  transactions  with  persons  other  than 
those  named,  amounting  to  distinct  offenses,  was  admitted  for  the 
purpose  of  proving  guilty  knowledge  on' the  part  of  the  prisoner,  and 
was  confined  to  purdiases  of  pig-iron  by  him  from  confederates  of  the 
persons  named.    Held,  no  error. 

Coleman  «.  Pbofle 61 

2. ,  Dedarations  ofprieoner.]    On  the  trial  of  an  indictment,  the  * 

prosecution  was  permitted  to  give  evidence  of  declarations  of  the 
prisoner  respecting  collateral  facts  bearing  more  or  less  directly  upon 
the  question  in  controversy,  and  then  to  prove  such  declarations  untrue. 
Held,  no  error.  lb. 

8. ,  Contr<tdietions.]    The  rule  against  allowing  a  contradiction  of 

evidence  upon  collateral  matters,  by  the  party  giving  it,  is  confined  to 
the  testimony  of  witnesses,  and  does  not  embrace  the  declarations  of 
parties.  lb. 

Error  not  affecting  result.]    Where  the  result  would  have  been 


the  same,  had  certain  evidence  been  excluded,  the  admission  of  it, 
even  if  erroneous,  will  not  justify  the  reversal  of  a  conviction.  lb. 

See  Contempt,  467 ;  Larceny,  308. 

CbimInal  Law  —  Trial  — Juriadiction  of  court  of  oyer  and  terminer — eaeee 
trantferred  from  court  of  teeeions.]  A  prisoner  was  arraigned  ih  the 
court  of  sessions  on  an  indictment  for  burglary  in  the  third  degree, 
and  pleaded  not  guilty,  and  thereupon  the  court  ordered  the  indict- 
ment to  be  sent  to  the  court  of  oyer  and  terminer  for  triaL  An  entry 
was  made  in  the  indictment  in  the  words:  " Trial  of  indictment  to  go 
over  to  next  court  of  over  and  terminer."  In  the  clerk's  minutes 
was  the  entry :  "  The  defendant  was  arraigned  before  the  court,  and 
by  his  attorney,  E.  P.  H.,  plead  not  guilty.    Bemanded."   At  the  open- 
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log  of  the  trial  in  the  court  of  ojer  and  terminer,  the  clerk  oomploted 
the  entry  in  his  minute  book  by  adding  the  words :  "  Ordered  that  the 
trial  of  this  indictment  go  over  to  the  next  court  of  oyer  and  ter- 
miner." Udd,  that  the  mdictment  was  duly  sent  from  the  court  of 
sessions,  and  the  court  of  oyer  and  terminer  had  jurisdiction  to  try  the 
case. 

Mtebb  «.  Pboflb 202 

2. ',  Caption  to  an  indietm&nt.]    The  caption  to  an  indictment  sent  to 

the  court  of  oyer  and  jterminer  from  the  court  of  sessions  may  be 
affixed  by  the  clerk  before  trial  in  the  former  court.  lb. 

See  BiOAMT,  77 ;  Bubolaby,  202 ;  Contempt,  467 ;  CriminaIi  Byi- 
DENOB,  61 ;  CRiHiKAii  Practicb,  1 ;  Habeab  Cobfus,  467. 

CbdIikal  Pbacticb — BiU  of  exceptions — settlement  of,  when  not  compelled 
by  mandamus,]  A  mandamus  will  not  be  ordered  to  compel  a  justice 
to  settle  a  bill  of  exceptions,  in  a  particular  manner,  where  there  is  a 
dispute  as  to  the  incidents  of  the  trial.  His  determination  as  to  what 
occurred  upon  the  trial  is  conclusive  on  such  an  application. 

Matter  of  Tweed  v.  Davis 1 

2. ,  Charge  to  jury — exceptions.^     On  the  trial  of  an  indictment, 

the  court  was  asked  by  the  defendant,  at  the  .conclusion  of  the  evi- 
dence, to  charge  a  number  of  propositions  presented.  The  instruc- 
tions given  to  the  jury  were  different,  in  several  particulars,  from 
the  propositions  presented  by  the  defendant.  As  the  jury  was  about 
to  retire,  the  defendant  excepted  "to  each  refusal, modificatioivor 
departure,  which  had  been  maae  in  the  charge  from  the  propositions 
submitted."  Held^  that  the  defendant  was  not  entitled  to  have 
inserted  in  a  bill  of  exceptions  specific  exceptions  to  what  he  deemed 
refusals,  modifications  or  departures  from  the  requested  instruc- 
tions, lb. 

8. ,  BiU  of  exceptions.']    The  justice  who  presided  on  the  trial  of  an 

indictment,  excluded  from  the  bill  of  exceptions,  at  the  time  of  set- 
tlement, the  reasons  assi^^ed  by  him  at  the  trial  for  some  of  the 
decisions  made  thereon.    Held,  no  error.  lb. 

4. ,  Jwrors — ehaUenge  of.]    A  juror  was  challenged  for  principal 

cause  by  the  defendant,  which  challenge  was  overruled.  A  cnallenge 
to  the  fkvor  was  then  made  and  withdrawn.  Afterward  the  prose- 
cution challenged  the  juror  to  the  favor,  which  was  sustained,  and 
the  juror  was  excluded.  HM,  that  the  proceedings  prior  to  the 
last  challenge  were  properly  rejected  from  the  bill  of  exceptions.  lb. 

Bee  BiOAMT,  77 ;  Contemft,  467 ;  Cbiminal  Eyidencb,  61 ;  Csna- 

NAL  Law,  202 ;  Habeas  Cobfus,  467. 

Cubtom:  Bee  Byidence,  660. 

Damages  —  Measwre  of^  upon  contract  to  delifoer  articles  not  purchasable  in 
market.]  Defendant,  a  contractor  for  the  removal  of  dead  animals 
from  the  city  of  Brooklyn,  agreed  to  deliver,  at  a  specified  price,  to 
plaintiff,  who  had  facilities  for  manufacturing  marketable  articles 
therefrom,  all  the  carcasses  plaintiff  should  collect  in  Brooklyn  for  a 
year.  Upon  an  action  for  a  breach  by  defend{^t  of  this  agreement, 
ndd,  that  the  amount  of  profits  plaintiff  would  have  made,  with  his 
facilities,  upon  the  animals  defendant  had  gathered  durinff  the  time 
he  failed  to  deliver  to  plaintiff,  was  a  proper  measure  of  damages  in 
such  a  case. 

Bternfelb  0.  Clabk 806 

ft. ,  Measure  of  in  "breach  of  contract  to  purchase  goods  to  be  resold  — 

lass  of  profits.]     In  an  action  for  the  breach  of  a  contract  to  buy 
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Damages  —  CorUinued. 

goods  in  Chinft  to  be  Bent  to  plaintiffs  at  New  York,  it  appearing  that 
it  was  within  the  contemplation  of  the  parties  that  the  purchase  was 
to  be  made  for  the  profit  of  plaintiffs,  and  that  there  were  at  the  time 
the  purchase  was  to  be  made  yessels  in  China  by  which  the  goods 
could  be  sent,  held,  that  the  damages  to  which  plaintiff  was  entitled 
were  the  difference  between  the  cost  of  the  goods  laid  down  in  New 
York  and  their  market  value  in  New  York  at  the  time  they  would 
have  arrived  there  in  the  usual  course  of  trade. 

Heinehann  v.  Heabd 666 

8. ,  Under  contract  of  indemnity — severing  causes  of  damage  — 

approximate  compensation.]  Defendants  engaged  plaintiff's  canal 
boat  to  take  a  load  of  potatoes  to  New  York.  By  reason  of  defend- 
ants' delay  the  boat  only  reached  Schenectady  before  winter  set  in. 
To  protect  the  cargo  from  the  cold  defendants  placed  a  quantity  of 
manure  over  the  boat.  This  plaintiff  objected  to,  but  consented  upon 
defendants'  agreement  to  inaemnify  him  for  any  damage  done  to  the 
boat.  Held,  that  if  the  contract  indemnified  plaintiff  from  all  damage 
at  Schenectady,  damage  resulting  from  the  use  of  the  boat  as  a  store- 
house and  from  a  strain  by  reason  of  lying  on  the  uneven  bottom  of 
the  canal  might  be  recovered,  but  if  only  the  damage  resulting  from 
the  use  of  the  manure  was  intended,  the  fact  that  it  might  be  impos- 
sible to  define  the  exact  limits  of  each  source  of  damage  would  not 
prevent  the  jury,  under  the  rules  laid  down  by  the  court,  from  giving^ 
an  approximate  compensation  upon  such  evidence  aa  the  nature  of  the 
inj^tfy  and  the  subject  involved  permitted. 

Starbird  v.  Babrons 686 

See  Agency,  694 ;  Evidence,  893 ;  HusBAjn>  and  Wive,  185 ;  Mis- 
representation, 415 ;  Undertaking,  668. 

"Day:"  8ee  Demurrage, 264. 

Debtor  and  Creditor:  See  Banking,  198 ;  Payment,  59. 

Declarations  :  See  Criminal  Evidence,  61 ;  Evidence,  447, 649, 680. 

Deed — Constnietion  of — exceptions  and  reservations  in — title — injunc- 
tion.] S.,  the  owner  of  lands,  conveyed  to  J.  the  exclusive  right  and 
privilege  in  all  the  cement  stone  in  or  on  such  lands,  and  covenanted 
that  "J  ,  his  heirs,"  etc.,  "  may  at  all  times  quariy  and  remove  .said 
stone,"  etc., "  for  the  term  of  twenty-tour  years."  S.  further  cove- 
nanted to,  if  J.  or  his  heirs,  etc.,  should  not,  within  the  time  named, 
remove  all  the  stone,  that  he  or  his  heirs,  etc.,  would  execute  a  further 
lease  of  twelve  years  at  a  price  to  be  determined  "  for  the  purposes 
mentioned."  Before  the  expiration  of  the  twenty-four  years,  he  con- 
veyed to  A.  a  part  of  the  lands,  "  excepting  ana  reserving  for  "  the 
grantees  of  J.  "the  privilege  of  quarrying  and  conveying  off  the 
cement  stone,  which  they  hold  by  virtue  of  a  certain  lease  for  the 
same."  Subsequently  S'.,  by  instrument,  granted  to  L.,  who  had  acquired 
J.'s  interest,  the  same  rights,  previously  gn.nied  for  twenty-four  years 
for  a  further  period  of  twelve  years.  Beldf  that,  in  his  conveyance 
to  A. J  S.  granted  all  the  title  he  then  had  in  the  lands  conveyed ;  that 
the  right  to  quarry  cement  stone  upon  those  lands  for  the  additional 
term  could  be  granted  only  by  A.,  or  those  deriving  title  from  him, 
and  that  plaintiff,  who  so  derived  title,  was  entitled  to  an  iniunction 
restraining  L.  from  taking  stone  from  such  lands  under  the  last- 
named  grant  of  S.  Held,  also,  that  such  taking  of  stone  by  S.,  without 
license  from  plaintiff,  was  a  trespass  in  the  nature  of  waste. 

Norton  v.  Snyder 890 

See  Evidencb,  420 ;  Mortgage,  420 ;  Municipal  Corporation,  512 ; 

Trusts,  842. 
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Default  :  See  Jxtdgmbnt,  518.  »^««- 

Defense  :  See  Answer  ;  569 ;  Assignment  for  Benefit  of  Creditors, 
642;  Attachment,  556;  Infancy,  87;  Married  Women,  682; 
Pleading,  118 ;  Promissory  Notes,  65 ;  Undertaking,  663 ;  Usxtry, 


DBFmmoNS :  See  Words. 

Delivery  :  See  Statute  of  Frauds,  695. 

Demurrage  —  Constrtietian  of  contract  —  dday  in  unloading  canal  boat  — 
w?iat  constitutes  a  "day."]  Plaintiff  contracted  to  transport  coal  by 
canal  from  W.  to  S.,  consigned  to  defendant,  tlie  consignee,  '*•  to  have 
three  full  working  or  week  days  after  boat  arrives  at  their  dock,  in 
which  to  discharge  cargo,  and  to  pay  master  for  any  time  (exclusive  of 
Sundays)  boat  is  detained  for  disqfiarging  after  the  expiration  of  said 
three  days,  $10  per  day,  and  at  the  same  rate  for  portions  of  days." 
Plaintiff  arrived  at  S.,  near  defendant's  dock,  and  informed  defend- 
ant that  he  was  ready  to  unload.  He  was  told  to  lie  still  until  they 
called  him,  and  was  detained  eight  days  and  eight  hours  on  account 
of  other  boats  ahead  of  his  discharging  at  the  same  dock.  In  an 
action  for  the  excess  of  five  days  and  eight  hours  beyond  the  three 
working  days  the  defense  was  that  plaintiff's  boat  did  not  "arrive  at 
defendant's  dock/'  within  the  meaning  of  the  contract,  until  the  day 
it  was  unloaded.  Held,  that  plaintiff  having  arrived  in  the  imme- 
diate vicinity  of  the  dock  and  offered  to  deliver  the  cargo,  his  con- 
tract  was  performed,  and  defendant  was  liable  for  any  detention  after 
the  lapse  of  three  days.  In  estimating  the  damages  for  the  deten- 
tion, twenty-four  hours  should  be  reckoned  a  "  &j  "  instead  of  fen 
hours. 

Wiles  v.  N.  Y.  Cent,  and  H.  R.  R.  R.  Co 264 

Demurrer —  mil  not  lie  to  part  of  vleading.]  A  complaint  set  forth  that 
a  sale  by  a  receiver  was  fraudulent  as  to  plaintiff.  An  amendment 
was  allowed  setting  up  as  additional  grounds  upon  which  the  sale 
was  illegal,  that  the  order  of  court  allowing  the  sale  had  been  improp- 
erly obtained  and  that  the  sale  was  in  violation  of  the  statute,  ileld, 
that  a  demurrer  would  not  lie  to  the  amendment  only.  A  demur- 
rer cannot  be  made  to  specific  portions  of  a  complaint,  but  only  to  the 
whole. 

Hackley  v.  Draper 614 

See  Assessment,  488 ;  Duress,  429 ;  Pleading,  113, 417. 

Tnsposn  —  special  funds  in  hands  of  su/rrogate — intermingling  special  de- 
posits.] A  surrogate  received  from  his  predecessors  $7,267.89  as  bal- 
ance of  funds  in  such  predecessor's  hands  as  surrogate.  Included 
in  this  fund  ae  a  part  thereof,  was  (2,658.19  belonging  to  plaintiff. 
The  surrogate  made  no  inquiry  or  attempt  to  ascertain  to  whom  the  sev- 
eral sums  comprised  in  the  $7,267.89  belonged,  but  paid  therefrom 
various  claims  other  than  plaintiff  presented,  until  tne  sum  in  his 
hands  was  reduced  to  $1,4mX).  Held,  that  such  surrogate  was  liable 
to  plaintiff  for  the  whole  of  the  $2,653.19.  The  deposit  by  the  surro- 
gate's predecessor  of  the  funds  belonging  to  plaintiff  indiscriminatelv 
with  other  funds,  did  not  impair  the  title  of  tne  plaintiff  to  such  fund. 

DisBROW  «.  Mills 682 

See  Arrest,  198 ;  Bailment,  96 ;  Banking,  198. 

Devise:  See 'Esttatk, AlO. 

Diligence  :  See  Judgment,  518 ;  Practice,  559. 

Discharge  in  Bankrxtptcy  :  See  Answer,  569. 

Discontinuance  :  See  New  York  City,  671 ;  Subrogate,  602. 

Discount:  See  (Jsuby, 698. 
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DncoTERT:  iS^  Practicb,  540. 

Discretion  :  See  Statutort  CoKSTBTTcnoir,  858. 

DlSCRBTIONABT  ORDER :    BeS  APFEALABLB  ORDER,  518,  545,  658 ;  JUDCh 

MENT,  518;  Pleading,  578. 

Discretion  OF  GoTTRT:  iS^  Eyidenge,  655. 

"  Disinterested  "  Person  :  8ee  Statdtort  Gonbtructioh,  858. 

Dividends  :  See  Ck)RFORATiON,  280 ;  Practice,  280. 

Divorce —  attotoance  to  vf\fe  pendente  Ute.]  Where  the  facta  set  forth 
in  a  complaint  by  the  wife  for  divorce  are  safficient  to  entitle  the 
plaintiff  to  a  judgment  although  denied,  and  the  wife  appean  to  be 
in  destitute  circumstances,  an  allowance  will  usually  be  made  suffi- 
cient to  enable  her  to  maintain  the  litigation  and  support  herself 
re8i>ectabl7  in  the  meantime. 

Llakosas  «.  Llahosas 574 

2. 1  tohcU  not  uwreoMmMe  aUowanoe,]    An  allowance  of  $85  per 

week  and  $500  to  plaintiff's  attorneys,  Keld,  not  unreaeonable  where 
it  was  alleged  that  defendant  was  a  person  of  ample  means,  which 
averment  was  not  denied,  but  simply  an  allegation  made  that  defend- 
ant relied  for  subsistence  on  the  successful  prosecution  of  his  business, 
and  it  was  shown  that  he  had  $18,000  in  one  investment,  and  had 
received  $5,000  through  his  wife.  lb. 

See  Conflict  of  Laws,  440 ;  Practice,  449 ;  Reference,  565 ;  Stat 

OF  Proceedings,  565. 

Dogs  :  See  Anzicalb,  181. 

Domestic  Relations  :  See  Services,  898. 

Domicile:  5a* Practice,  196. 

Dower  :  See  Foreclosure,  148. 

Draft  :  See  Pleading,  57. 

Duress  —  Preesing  need  of  money  not  —^Pleading  —  complaint  —  tofuU  doe$ 
not  constitute  cause  ofactiorL]  A  complaint  in  an  action  against  C.  & 
M.  set  forth  that  C.  sent  plaintiff  to  New  York  to  establish  the  sale  of 
an  article  manufactured  by  G. ;  that  it  was  agreed  that  plaintiff  was  to 
be  identified  with  the  business,  to  share  in  the  profits,  and  be  paid 
such  remuneration  as  the  success  of  the  business  warranted ;  that  the 
plaintiff  established  the  business ;  that  M.  was  put  by  G.  in  plaintiff's 
place  without  G.'s  knowledge  or  consent;  that  a  sum  of  $5,000  had 
accumulated  In  the  business  to  plaintiff's  credit ;  tbat  G.  refused  to  pay 
this  unlesis  plaintiff  signed  a  receipt  in  full,  and  that  needing  the 
money,  he  signed  a  receipt  withdrawing  all  claim  against  G.  under  the 
agreement.  The  complaint  asked  for  an  accounting,  etc,  and  "ihat 
the  receipt  be  declared  void  as  obtained  bv  fraud  and  duress.  HM, 
(1)  that  the  case  was  not  one  of  duress,  and  (2)  that  the  complaint  was 
demurrable  as  not  showing  facts  constituting  a  cause  of  action  against 
either  M.  or  G. 

Miller  «.  Goates 429 

Easement  :  See  Highways,  485. 

Ejectment — ithat  estate  wU  authorize  action^  Plaintiff  held  a  con- 
ditional estate  in  fee  in  premises  for  which  he  brought  electment. 
Held,  that  until  the  condition  was  broken  he  could  maintain  ejectment. 

Gandbb  0.  Burks 14$ 

9. ,  Writ   of  possession  in  —  presumption  as  to  lefty — time   of 

leny,"]  Upon  a  judgment  for  re-entry  in  an  action  of  ejec^ 
ment   for  the   non-payment    of  rent,  an   execution  directing  the 
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deliyeiy  of  posBession,  was  issued  Janoftiy  17,  1867,  under  which, 
on  Maj  10,  1867,  the  sherifE  entered  upon  the  premises  in  con- 
tzoYersj,  which  were  yielded  up  by  the  occupant  peaceably,  and 
placed  plaintiff  in  possession.  After  this  defendant  took  forcible  pos- 
session of  the  premises,  and  another  execution  was  issued  directing  - 
the  sheriff  to  put  plaintiff  in  possession,  etc.,  under  which  the  sheriff 
acted.  JSeld,  (1)  tnat,  in  the  absence  of  evidence,  the  presumption 
was  that  a  levy  under  the  first  execution  was  made  within  sixty  days 
from  its  issae ;  and,  (2)  that,  as  the  judgment  and  not  the  execution 
constituted  the  lien  on  the  property,  the  execution  could  be  carried 
out  after  the  sixty  days. 

WiTBBCK  V.  Van  Renbsblasb 282 

8. ,  Bedemption  after  re-entry.]    Held,  also,  that,  as  the  judgment 

determined  plaintiff's  right  to  re-enter  the  premises,  he  might  enter 
without  a  writ,  and  having  taken  peaceable  possession  on  the  10th 
of  May,  the  time  within  which  defendant  was  entitled  to  redeem, 
under  3  R.  S.  506,  §  84,  then  commenced  to  run.  lb. 

Elbction  :  See  Infahct,  87. 

Elbotiov  Law  :  /Sm  Eyidbncb,  658. 

EiciznEEirr  Domain  —  taking  lande  far  streets  —  when  title  vests  —  Laws 
1871,  dhap.  579.]  Chapter  579,  Laws  of  1871,  entitled  *'An  act  to  lay 
out,"  etc..  Ocean  avenue,  does  not  provide  when  the  title  of  lands 
taken  for  the  avenue  shall  vest  in  the  public,  but  directs  that  the  com- 
missioners shall  lay  out  such  avenue,  which  shall  form  a  part  of  their 
general  plan  of  streets,  and  be  laid  down  and  designated  on  the  map 
thereof  to  be  filed  by  them.  In  an  action  by  one  claiming  to  be  enti- 
tled, under  a  contract  with  the  commissioners  for  opening  sach  ave- 
nue, to  the  trees  growing  within  its  bounds,  a^inst  tne  former  owner 
of  the  fee  for  cutting  such  trees,  it  appeared  that  before  the  trees  were 
cut  the  commissioners  had  adopted  tne  line  of  the  avenue  and  directed 
the  preparation  of  the  final  assessment,  but  it  was  not  shown  that  the 
action  of  the  commissioners  was  promulgated  or  published,  or  that 
the  map  required  by  law  had  been  filed.  Meld,  that  the  appropriation 
of  the  land  was  not  shown  to  be  complete,  or  the  title  of  defendant  to 
have  been  divested,  and  a  nonsuit  was  proper. 

Rider  v.  Steteer 899 

See  CoNBTiTUTiONAL  Law,  899 ;  New  Tore  Cm,  671. 

Bntbibs  :  See  Eyidencb,  497, 698. 

EquiTABLB  Action  :  See  Action,  858, 418. 

EquTTABLB  Relief  :  See  Well,  885. 

Estate  —  Vested  remainder — Partition  by  remainderman,]  Lands  were 
devised  to  K.  for  life,  and  after  her  death  to  the  heirs  of  her  body 
whom  she  should  leave  her  surviving.  In  an  action  of  partition 
brought  by  one  of  the  children  of  K.,  and  during  K.'s  life-time,  Tidd, 
that  the  devise  created  a  vested  remainder  in  fee  in  the  children  of  K., 
and  that  plaintiff  was  entitled  to  partition  as  matter  of  right. 

Chinn  v.  Keith 126 

2.  ,  Vesting  of --distinction  hettoeen  real  and  personal.]    A  testator, 

by  his  will,  gave  to  his  wife  the  ase  of  his  personal  estate  for  life,  and 
directed  his  executors,  after  her  death,  to  sell  such  estate  and  divide 
the  amount  among  several  persons  named.  M.,  one  of  the  persons, 
married  and  died  intermediate  the  death  of  testator  and  testator's 
widow)  leaving  her  husband  but  no  issue  surviving.  Held,  that  the 
interest  of  M.  in  the  estate  vested  at  the  death  of  testator.  That 
during  the  life  of  testator's  widow,  and  before  the  sale,  directed  In 
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the  will,  it  continued  an  estate  in  remainder  in  the  real  estate  which 
cotLld  not  be  converted  into  personalty  by  the  doctrine  of  equitable 
conversion.  But  the  gift  to  M.  was  nevertheless  a  money  legacy,  and 
the  death  of  M.  before  the  death  of  testator's  widow  and  the  sale  did 
not  change  its  character,  and  it  was  to  be  distributed  in  the  same 
mannet  as  personal  estate  and  would  go  to  M/s  husband  as  survivor. 

Ross  V.  Roberts —  318 

8.  ,  canverdon  of  real  into  personal  —  by  direction  in  mU-^  lands 

depised  to  infants.]  H.  died  seized  of  an  undivided  interest  in  certain 
lands.  By  ner  will  she-  gave  all  her  estate,  real  and  personal,  to  R. 
for  life ;  remainder  to  the  children  of  R.  The  will  authorized  the 
executors  to  sell  the  interest  of  H.  in  the  real  estate,  and  convert  the 
same  into  personalty,  with  the  consent  in  writing  of  R.  The  consent 
of  R.  was  never  given,  and  no  sale  was  made  ;  but,  after  the  death  of 
H.,  a  partition  suit  was  instituted,  to  which  the  children  of  R.,  who 
were  infants,  were  made  parties;  the  lands  were  sold  thereunder,  and 
the  amount  of  the  interest  of  which  H.  died  seized  deposited  in  court. 
Held,  that  the  power  of  sale  in  the  will  being  dependent  upon  the  con- 
sent of  R.  for  its  exercise,  and  that  consent  not  having  been  given,  and 
no  sale  having  been  made  thereunder,  the  interest  of  the  children  of 
R.  in  the  lands  of  H.  was  not  converted  into  personalty,  either  by  the 
provision  of  the  will,  or  by  the  sale  made  in  partition,  and  the  distrib- 
utive share  of  each  child  upon  the  death  of  such  child  before  divis- 
ion went  to  the  heirs,  and  not  to  the  personal  representatives  of  the 
child. 

Petition  of  Thomas 410 

See  Ejectment,  143. 

Estoppel  —  Receipt  of  surplus  money  on  mortgage  foreclosure  —  Evidence^ 
In  an  action  of  ejectment,  plaintiff  offered  in  evidence  certain  fore- 
closure proceedings,  to  the  admission  of  which  defendant  objected 
upon  the  ground  that  they  were  void .  Held,  that  the  receipt  of  sur- 
plus money  upon  the  foreclosure  did  not  preclude  defendant  from 
questioning  the  validity  of  the  foreclosure  proceedings,  though  it 
might  be  evidence  in  passing  upon  their  regularity. 

CaNDEE  «.  BUBKE 143 

2.  ,  Stipulation  to  refer  claim  against  estate."]     Upon  the  reference 

of  a  claim  against  an  estate  by  stipulation  under  the  statute,  Md,  that 
no  proof  was  necessary  that  the  testator  left  a  will  or  that  defendant 
was  executor,  and  he  was  estopped  from  denying  those  facts  by  mak- 
ing the  stipulation  to  refer. 

Banfield  v.  Rumsey 32^ 

8.  ,  Usury.]    Before  a  mortgage  given  by  defendant  to   a  third 

party  was  assigned  to  plaintiff,  defendant  made  affidavit  that  it  was  a 
valid,  subsisting  mortgage,  believing  which,  plaintiff  took  the  same 
for  value.  He&,  that  defendant  was  estopped  from  setting  up  the 
defense  of  usury. 

Payne  tj.  Burnham 678 

See  Constitutional  Law,  365 ;  Personal  Property,  633 ;  Plead- 
ing, 67. 

• 

Evidence — Exception  to  immaterial  evidence.']  Evidence  taken  under 
exception,  which  is  wholly  immaterial,  should  be  disregarded  on 
appeal.  But  such  an  exception  cannot  be  disregarded  except  in  a  very 
clear  case,  and  when  the  court  is  satisfied  that  tne  testimony  could  not 
possibly  have  done  any  injury  to  the  party  excepting. 

Petrie  v.  Howe 

3. ,  In  action  for  crim.  con.]  In  an  action  for  crim.  con.  the  plain- 
tiff, after  testifying  that  his  wife  was  the  mother  of  four  children  by 
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him,  and  that  after  the  alleged  criminal  intercourse  -  she  gave  birth 
to  a  fifth  child,  was  asked  what  was  the  color  of  the  hair  of  the  first 
four  children.  Held,  that  it  was  improper  to  permit  the  question 
to  be  answered,  for  the  purpose  of  suggesting  and  inducing  a  com- 
parison by  the  jurj  between  the  plaintifTs  four  children  and  the 
fifth  child,  upon  view  of  the  latter,  and  the  plaintiff,  and  his  wife,  and 
the  defendant ;  and  that  the  court  could  not  disregard  the  exception, 
on  appeal,  upon  the  ground  that  the  evidence  could  not  have  injured 
the  defendant.  lb. 

8.  Laws  of  other  States.]    The  laws  of  other  States  affecting  a 

matter  at  issue  cannot  be  .read  for  the  first  time  on  appeal. 

Prouty  u.  Mich.  So.  &  No.  Ind.  R.  R.  Co 230 

4.  ,  In  action  upon  contract  for  cutting  timber — reference  —  clerical 

error  of  referee— ^pleading  —  unsupported  count  in  complaint.]  Qn 
February  10,  R.,  the  owner  of  a  farm,  made  a  written  contract  with 
defendant  bj  which  he  sold  defendant  a  certain  quantity  of  timber 
standing  on  the  farm,  to  be  cut  within  specified  limits.  On  March  15, 
while  defendant  was  cutting,  R.  agreed,  verbally,  to  sell  the  farm  to 
plaintiff  subject  to  the  right  of  defendant  to  cut  and  remove  the  tim- 
ber. On  April  1,  the  deed  was  delivered  and  R.  assigned  to  plaintiff 
all  claims  which  should  arise  by  reason  of  defendant  cutting  more 
than  the  specified  quantity  of  timber.  In  an  action  to  recover  for 
the  excess  of  timber  cut  by  defendant  the  complaint  contained  a  count 
for  damages  for  an  unlawful  entry  and  cutting  and  carrying  away  the 
timber.  Held,  (1)  that  as  the  complaint  was  sufficiently  sustained  by 
the  testimony  a  nonsuit  was  not  authorized  on  the  ground  that  a  cause 
of  action  being  otherwise  set  forth  in  the  complaint,  it  also  contained  an 
allegation  suited  to  an  action  ex  delicto;  (2)  that  a  finding  of  the  refe- 
ree that  the  excess  of  timber  was  cut  and  carried  away  between 
April  15  and  80,  whereas  these  acts  were  done  between  March  15 
and  80,  was  no  ground  for  reversing  a  iudgment  in  favor  of  plaintiff, 
the  error  appearing  to  be  clerical ;  ^)  that  it  was  proper  to  exclude 
evidence  that  at  the  time  the  contract  between  R.  and  defendant 
was  made,  it  was  talked  between  them  that  defendant  might  cut 
more  than  the  amount  specified  in  the  written  contract ;  and  (4)  that  it 
was  proper  to  admit  evidence  to  show  that  plaintiff  had  given  defend- 
ant notice  not  to  cut  more  than  the  specified  quantity  of  timber, 
although  plaintiff  had  not,  at  the  time  of  giving  notice,  received  his 
deed. 

Vebdeb  'o.  Coolet 246 

6. ,  Presumption  cf  genuineness  of  negotiable  bonds,'\    On  the  trial  of 

an  action  to  recover  the  interest  on  negotiable  bonds,  the  bonds  and 
coupons  were  read  in  evidence  without  objection.  Judgment  hav- 
ing been  obtained  by  the  plaintiff,  on  appeal  by  defendant  it  was 
objected,  that  there  was  no  evidence  of  the  identity  of  the  bonds  pro- 
duced  on  t&e  trial  with  those  described  in  the  complaint.  Held,  (1) 
that  possession  of  the  bonds  was  prima  facie  evidence  of  plaintifTs 
ownership ;  (2)  as  the  plaintiff  had  possession,  the  burden  of  prov- 
ing that  the  bonds  were  not  genuine  was  with  the  defense. 

WicKES  f).  Adirondack  Co 250 

6. ,   Testimony  of  expert.]     The  testimony  of   a  physician,  who 

was  familiar  with  the  disease  and  condition  of  a  sick  person,  as  to  the 
value  of  services  in  nursing  such  person,  held  admissible. 

Woodward  i^.  Bugsbeb 898 

7. ,  Cormderation  named  in  deed  presumed  to  have  heen  paid^    In 

the  absence  of  proof,  a  deed  will  be  presumptive  evidence  of  the  pay- 
ment of  the  consideration  named  therein. 

Wood  d.  McClughak ? 420 
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8. ,  Parol  to  explain  toriUng,']    In  an  action  to  foracloae  a  mortgage 

the  defense  was  a  release  of  the  mortgage  debt,  and  the  release  was 
introduced  in  evidence.  Hdd,  that  parol  evidence  was  admissible  to 
show  that  at  the  time  the  release  was  made  plaintiff  was  not  the  owner 
of  the  mortgage,  and  that  the  yaliditj  of  the  release  was  dependent 
upon  a  condition  which  had  not  been  f  olfiUed. 

Vah  BoKKiBLBN  0.  Tatlor 43S 

0. ,  prcbabls  cause  —  adoiee  ofeouneel,]    The  dona  ./Sife  acts  of  a  part  j 

on  advice  given  hj  counsel,  after  a  full  and  fair  statement  of  the  facts, 
are  evidence  of  probable  cause,  however  erroneous  the  advice  maj  be. 

BiCHABDBOK  «.  VnrnnB 441 

10. ,  life  insurance  poUcy — menMrandum  —  admission  qfMfeni.]  The 

premiums  on  an  insurance  policy  came  due  the  20th  of  September. 
PlaintifTs  evidence  showed  that  on  or  before  that  daj,  an  agreement 
was  made,  by  defendant's  general  afent,  to  extend  the  time  of  payment 
to  November  5.  This  was  denied  dj  the  agent  Held,  that  a  memo- 
randum by  the  agent,  of  the  amount  to  be  paid  by  the  insured  person, 
before  the  5th  of  November,  given,  on  the  1st  of  November,  by  the 
agent  to  one  acting  in  behalf  of  the  insured,  was  admissible  to  corrobor- 
ate plaintiff's  evioence. 

DsAir  «.  Mrv[jL  Lifb  Inb.  Co 497 

11. ,  Harmless  evidence  —  effect  of.]    Evidence  on  the  part  of  the 

plaintiff  in  no  way  prejudicial  to  defendant,  and  in  oontndiction  of 
plaintiff's  version  of  a  transaction,  although  incompetent,  held  not  the 
ground  for  an  exception  by  defendant.  Entries  in  defendant's  books, 
made  by  their  agent,  showinfi;  that  the  policy  was  canceled  in  October, 
it  not  being  shown  that  plaintiff  was  a  party,  or  consented  thereto, 
Md  inadmissible  against  plaintiff.  lb. 

■ 

12. ,  declaration  of  aj/ent^-when  ad'missible.']     Upon  his  croas^x- 

amination,  as  a  witness  for  the  defendant,  the  acrent's  attention  was 
called  to  a  statement  which  he  had  made  on  the  12th  of  November,  in 
relation  to  the  agreement  of  extension.  Held,  that  evidence  of  that 
statement  was  admissible  to  affect  the  credit  of  bis  testimony,  as  to  the 
agreement.  lb. 

18  ,  Prior  transaction  toUh  agent,]    A  note  ffiven  duiinff  a  former 

year  to  the  agent,  upon  the  extension  by  him  of  the  time  of  payment 
of  a  premium,  it  appearing  that  the  defendant  acquiesced  in  the 
transaction,  hM  admissible  upon  the  question  of  the  agent's  authority 
to  extend  time  of  payment.  Id. 

14. 1  ^n  action  to  set  aside  assignment  for  flraud.]  While  a  valid  as- 
signment for  the  benefit  of  creditors  is  not  avoidable  by  the  subse- 
quent fraud  or  misconduct  of  the  assignee,  where  the  issue  is  upon 
tne  invalidity  of  the  instrument  itself  lor  fraud,  it  is  competent  to 
show  the  disposition  of  the  assigned  property  by  the  assignee  as  tend- 
ing to  throw  light  on  such  issue. 

DaMBMAN  V.  BUTTJERFIELD 642 

15. 1  upon  question  of  costs.]   At  the  trial,  before  a  jury,  of  an  action 

against  an  executor,  plaintiff  offered  in  evidence  a  copy  of  a  verified 
account  served  on  tne  executor,  and  also  an  offer  to  refer,  which  were 
received  on  the  question  of  costs.  Held,  that  the  evidence  was  im- 
proper, and  its  admission  error. 

Tucker  v,  Btbphsns 

16. ,  admissions.]    Defendant  testified  that  he  had  read  an  entry,  in 

testator's  books,  to  plaintiff,  and  that  the  plaintiff  admitted  that  the 
book  account  was  correct    Heldf  that  the  entry  was  admissible.  lb. 
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17. ,  of  eorUmUt  and  filing  ofnaHee  ofmeehanM  lien — defrV%  eertiil' 

eate  not  A  In  an  action  to  foreclose  a  mechanic's  lien,  hM,  (1)  that  tue 
notice  oi  lien  filed  in  the  coantj  clerk's  office  could  not  be  proved  by 
a  certified  copy  thereof  from  such  office;  and  (2)  that  the  certificate  of 
the  county  derk  stating  when  it  was  filed  was  not  proper  evidence  of 
that  fact. 

Sampson  «.  Buf.,  N.  Y.  &  PsiiiADA.  B.  R.  Ck> 600 

« 

18.  ,  dedaroHoni  of  person  rtferred  to  for  information,']  In  an 
action  to  recover  for  goods  taken  under  attachments  afterward  set 
aside,  the  principal  question  litigated  was  the  value  of  the  goods. 
Held,  that  declarations  made  by  plalntliS's  brother,  to  whom  plaintiff 
had  referred  a  person  inquiring  about  the  quantity  of  goods  in  the 
store  to  obtain  tne  information  sought,  were  competent  against  plain- 
tiff upon  the  question  of  such  quantity. 

Wehlb  0.  Sfelman 649 

19.  ,  etutom  of  trade.]    In  an  action  where  a  question  litigated 

was  whether  furniture  was  sold  by  a  contract  as  to  its  price ;  held, 
that  proof  that  under  the  regulations  of  cabinet  workers,  workmen 
could  not  be  employed  to  manufacture  such  furniture  except  by  the 
day,  was  not  admissible  against  a  purchaser  having  no  notice  of  such 
regulations. 

BUTTSBWORTH  V,  VOLRBKIKG 650 

20.  — ,  OtjeeUon  —  not  aimlable  forfiret  time  on  appeal.]  An  objection 
to  evidence  cannot  be  for  the  first  time  presented  upon  an  appeal.  lb. 

21.  ,  parol  to  show  contents  of  writing,]     A  witness  testified  to  the 

existence  of  a  memorandum.  Held,  that  oral  testimony  was  not  ad- 
missible to  show  the  contents  of  such  memorandum. 

BsRBiAN  V,  Sakford 655 

22.  ,  immaterial  testimony.]  In  an  action  for  commissions  for  the 
sale  of  real  estate,  the  defense  was  that  the  property  had  been  sold 
through  the  instrumentality  of  one  A.,  and  not  that  of  plaintiffs.  A. 
had  testified  that  the  property  was  purchased  for  Q.  and  a  firm.  Held, 
that  evidence  showing  that  the  firm  expended  money  upon  the  prop- 
erty after  purchase  was  immaterial,  as  was  also  evidence  of  trans- 
actions subsequent  to  the  purchase  between  G.  and  the  firm  in  relation 
to  the  property. 

Ludlow  «.  Dole , 656 

23. ,  discretion  of  court  as  to  repetition  of  testimony^    A  testified  to 

a  fact  which  G.  denied.  Held,  that  the  trial  court  had  discretion  to 
exclude  the  testimony  of  A.,  re-affirming  the  fact.  lb. 

24.  ,  parol  to  contradict  writing — in  election  cases.]    Oral  evidence 

held  admissible  to  contradict  the  official  certificate  of  canvassers  of 
election.  No  different  measure  of  evidence  is  required  to  establish 
fraud  or  official  misconduct  in  cases  concerning  proceedings  under  the 
election  laws  than  in  cases  involving  other  rights. 

Pboplb  ex  rel.  Stbbcmlbb  v.  McGuirb 658 

25. ,  questions  to  test  memory.]    Questions  designed  to  show  that  a 

witness'  attention  had  been  called  to  facts  shortly  after  they  occurred, 
held  competent  to  show  that  the  facts  had  been  so  impressed  on  hii 
mind  as  to  preclude  the  possibility  of  his  being  mistaken.  lb. 

26.  ,  proof  of  loss  of  paper.]    Evidence  showing  what  had  been  done 

toward  searching  for  missing  papers  on  a  former  trial,  held  admia- 
sible  as  part  of  the  process  of  showing  that  they  could  not  be  pio^ 
duced  on  the  trial  at  bar.  lb. 

Vol.  IV,  N.  Y.  Eep.  —  93 
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27. ,  ieeondary  endence.]  Teatimonj  of  poll  clerks  as  to  their  leeol- 

lection  of  what  Totee  were  given  in  dlatricte  at  an  election  where  thej 
acted,  it  being  shown  that  the  official  retuma  were  lost,  held  admis- 
sible in  the  trial  of  an  action  to  determine  the  right  to  office  of  a  per- 
son claiming  to  be  elected.  lb. 

28.  ,  army  discharge  prefumptiw  evidence  of  exietenee  of  pereon 

therein  narned.]  T.  collected  money  for  two  persons  supposed  to  be  in 
the  United  States  service,  and  delivered  it  to  an  express  company 
directed  to  them,  bat  the  company  was  onable  to  find  them.  Held, 
that  the  fact  that  discharflres  from  the  army  were  issned  in  the  names 
of  such  persons  was  evidence  that  they  were  not  fictitious  persons, 
notwithstanding  their  names  did  not  appear  in  the  muster  rolls  of  the 
company  named  In  such  discharge,  and  that  they  were  entitled  to 
the  money  as  against  T.,  and  the  company  was  not  liable  to  T.  there- 
for. 

Thompson  e.  Faboo 665 

29.  — : ,  opinion  of  mtneM.]    A  witness  examined  under  a  commission, 

in  answer  to  the  general  interrogatory,  stated  his  opinion,  inferences 
and  conclusions  from  the  facts  testified  to.    Held  inadmissible. 

HSIKEM  Aim  e.  HSABD 666 

80.  ,  personal  transaetione  wth  deeeaeed  person — Code,  ^  899.]    The 

testimony  of  the  manager  of  a  testator's  estate  held  inadmissible 
under  Code,  §  899,  to  show  payments  made  bv  him  to  testator  in  re> 
duotion  of  a  claim  of  such  estate  against  such  manager.  Neither  the 
entry  in  the  boolts  nor  the  sworn  evidence  of  a  party  is  admissible  as 
against  a  deceased  person  in  regard  to  a  personal  transaction  had  with 
such  deceased  person. 

Elmorb  e.  Jacx^ubs 679 

81. ,  dedareUione  of  mortgagee — when  admisiible  agaimt  wbeequent 

holder  of  mortgage.]  In  an  action  to  set  aside  a  mortgage  as  usurious, 
held,  that  it  is  not  altogether  clear  but  that  what  a  mortgagee  declares 
in  the  presence  of  the  mortgagor,  at  the  time  of  the  execution  of  the 
instrument,  touching  the  consideration,  may  be  admissible  in  evidence 
even  against  a  subsequent  holder,  as  part  of  the  re$  geeUB, 

WENZELL  V.  MiLLEB '. .   680 

82.  ,  of  payment — checks  upon  bank.]    Defendant  contracted  with 

P.  to  move  a  building  at  a  specified  price.  P.  employed  plaintiff  to  do 
the  work  and  made  certain  payments  therefor.  Plaintiff,  claiming  that 
during  the  progress  of  the  work  defendant  agreed  to  become  respon- 
sible  to  him  for  his  services,  brought  action  for  a  balance  claimed  to 
be  due.  At  the  trial  it  was  shown  that  froni  time  to  time  P.  had 
given  plaintiff  orders  upon  defendant  for  certain  sums.  Held,  that 
checks  given  by  defendant  to  P.  were  admissible  as  evidence  of  the 
payment  of  the  amounts  specified,  and  in  ooxmeotion  with  the  orders 
were  material  to  explain  time,  manner  and  circumstances  under  which 
defendant  paid  moneys  to  plaintiff. 

Abkold  v.  Dusenbebbt 689 

88. ,  Personal  transactions  toith  deceased  person^    In  an  action  by 

an  executor  upon  a  note  given  by  defendant  to  testator,  the  defense 
was  that  the  note  had  been  given  by  the  testator  before  death  to  de- 
fendant's wife,  and  a  new  note  had,  at  testator's  request,  been  given 
therefor  by  defendant  to  his  wife.  At  the  trial  defendant  testified 
that  he  had  seen  the  note  in  his  wife's  possession.  Held,  not  a  per- 
sonal transaction  between  defendant  and  testator,  and  not  inadmissi- 
ble under  Code,  |  399. 

Smith  v.  Sbboemt 684 
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84.  Supporitian  ofteUnesi.']  A  witneis  for  defendant  who  had  drawn  np  an 
assignment  of  the  note  from  the  testator  to  defendant's  wife,  which 
was  not  executed,  was  asked,  "  Did  joa  suppose  it  (the  assignment) 
was  signed  bj  C.  (the  testator)  at  the  time  ?  "  To  whicU  he  answered, 
**  Yes.  Held  inadmissible.  The  supposition  of  the  witness  was  not 
a  fact  bj  which  the  rights  of  the  testator  or  his  representatives  should 
be  affected.  lb. 

85. ,  Admiinon  of  privy.']  Admissions  of  defendant's  wife  that  she 

did  not  own  the  note  hM  competent  as  against  defendant.  lb. 

86.  ,  Of  market  price.]  A  witness  testified  to  the  price  of  wool  on 

a  certain  day,  but  said  he  only  derived  his  information  from  others 
who  dealt  in  wool ;  did  not  know  of  or  attend  a  sale  of  wool  that  day, 
*and  did  not  name  any  wool  broker  with  whom  he  had  conversed.  Held 
insufficient- to  establish  the  price. 

Hill  v.  Syr.,  B.  &  N.  Y.  R.  R.  Co 685 

See  Agbnct,  674 ;  AimcALB,  181 ;  Assessiibnt,  484,  657 ;   Bill  of 

£XCHAN0B,211  ;    CONBIDBRATION,  120  ;   Ck>NTSMFT,  467  ;    CbIMI- 

KAL Evidence; Estoppel,  148, 822 ;  Examination,  542 ;  Former 
Adjudication,  143 ;  Fraud,  524 ;  Guaranty,  75  ;  Jurisdiction, 
43;  Larceny,  203;  Mortgage,  420;  Municipal  Corporation, 
256 ;  New  Trial,  658 ;  Personal  Property,  633  ;  Pleading, 
57 ;  Practice,  698 ;  Reference,  655 :  Trial,  497,  658 ;  Trusts, 
842 ;  Variance,  614,  655 ;  Verdict,  677 ;  Witness,  816. 

Examination  under  Code,  g  890  —  Ooets.]  In  a  motion  to  strike  out  an 
answer  for  refusal  by  a  party  to  answer  questions  put  upon  an  exami- 
nation before  trial,  under  section  890  of  the  Code,  the  costs  are  in  the 
discretion  of  the  court,  and  the  court  does  not  lose  fts  power  to  give 
costs  to  the  moving  party  by  reason  of  granting  an  order  more  favor- 
able to  the  opposing  party  than  the  one  sought. 

DaMBMAN  0.  BUTTERFIELD 542 

2. ,  Shidenee — questions  competent  on  such  examrwnaUon.]  Ques- 
tions competent  upon  the  trial  of  an  action  before  the  court  at  special 
term  are  competent  on  such  an  examination.  lb. 

ExGBPnoNB :  See  Criminal  Pbacticb,  1 ;  Etidbncb,  85 ;  Trial,  497, 586, 

690. 

£*zxouTiON  —  BolU  in  pa/rctls,]  While  a  sheriff  is  bound  to  sell  personal 
property  levied  upon  by  virtue  of  an  execution  and  capable  of  being  so 
sold,  in  parcels,  tne  existence  of  chattel  mortgages  upon  such  prop- 
erty would  present  a  different  question  as  to  his  duty  in  selling. 

TuGWELL  «.  Bussing  ,... 681 

.   See  Ejectment,  279 ;  Replevin,  41. 

Executor  :  See  Action,  686 ;  Costs,  848 ;  Estoppel,  822 ;  Evidencb,  684; 

Stattttb  of  Limitation,  686. 

Expert  Tbstimont  :  See  Evidence,  898. 

SXFRB88  Company  :  See  Common  Carrier,  804. 

Extradition  :  See  Arrest,  215. 

False  Imprisonment  —  Warramt  to  confine  lunatic — accessories  to  arrest.] 
A  was  arrested  as  a  lunatic  on  a  warrant  issued  by  two  police  jus- 
tices of  the  city  of  Albany,  upon  the  application  of  B,  and  upon  the 
evidence  of  B  and  another,  pnysicians  of  Albany  county.  The  war- 
rant described  the  person  to  be  ai rested  as  A  "  of  Knox,"  and  was 
directed  to  the  overseer  of  the  poor  of  the  city  of  Albany,  or  to  any 
policeman  thereof,  and  one  of  tne  justices,  in  writing,  authorized  C, 
of  the  town  of  Knox,  a  constable,  to  execute  the  warrant.     In  an 
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tbst  A  was  of  the  tova  *'  of  KaofX  * 

•oo,  which  did  not  coatrmdict  the  fmei  thai  he 

the  wmrnuit  wm  iavaed ;  <2-  that  the  fMt  Aas  D 

and  handed  the  wmrrmat  to  the  offi 

this  action  ;  and  i3;  that  the  fact  that  E  hired  his 

and  dfore  the  constable  and  A  to  the  asrl 


tidpatinr  in  the  aiTesi,dJd  not  leader  hLa  liable  in  this: 

wiuxAifss.  WniXAMi 9S1 

Fai^ib  RBrmiBxvr  ATHxn :  8m  Fkacd,  5M. 

RmcBt:  SmADTmBam  PowiTMwm,607;  Raiuhiaow  5KL 

Ftuve :  Km  Ethisscb,  500. 

FuTAi*  JuDOMBrr :  8§e  JrmMBivr,  (NT. 

FnrmMO*  of  Fact  :  8ee  Tbial,  60ft. 

FoKBCUxnniB — SUMtvtorg  foreclosure — owumom  U  maUfif  wife  ofommtr  of 


premioet.'^  It  was  alleged  by  defendant  that  she  was  the  wife  of  the 
owner  (since  dead)  of  the  eqnitr  of  redemption  in  the  mortared 
premises  and  received  no  notice  of  the  foredosore  proceedingSL  £mU, 
that  the  onlj  effect  of  her  not  beini^  made  a  paitj  to  such  proceedings 
was  to  leave  her  right  of  redemption  onforeclosiMl.  It  dMi  not  affect 
the  validity  of  the  foreclosore  as  to  the  parties  served. 

Cahdkbs.  Bckkk 141 

2. p  nMce  of  onU — omieman  of  name  of  mortgagoeJ]     The  name  of 

the  mort||;agee  was  omitted  from  the  body  of  a  notice  of  sale  on  fore- 
dosare  bat  si^ed  at  the  bottom.  Hdd  soiBcient  to  meet  the  require- 
ments of  the  statute.  lb. 

8. ,  defect  of  parliee.]    Held,  also,  that  the  validity  of  the  foredo- 

sure  proceedings  could  not  be  passed  upon  in  an  action  to  iddch  the 
purchaser  at  toe  foreclosure  sale  was  not  a  party.  lb. 


;  under  the  HattUe — affidavit  of  ptddieation.']     In  proceedings 


to  foreclose  a  mortgage  under  the  statute,  the  affidavit  of  publication 
of  the  notice  of  sale  stated  that  such  notice  "  was  published  for 
twelve  weeks  socoessively  at  least  once  in  each  week  prior  to  the  time 
spedfied/'  for  the  sale  of  the  premises.  Held  snfSLcieikt,  and  an  objec- 
tion that  the  affidavit  did  not  show  a  publication  in  "  each  and  every 
week/'  for  twelve  weeks,  untenable. 

Gborob  v.  Abthub 685 

5.  ,  affldamt  €f  eervice  of  notice  of  sii&.]    Theaffidavit  of  service  of 

the  notice  of  safe  stated  that  the  notices  were  served  on  "  C.  S.,  ad- 
ministrator," etc  Rdd  suffldent,  and  that  in  an  action  for  trespass 
in  which  defendant  justified  upon  the  ground  of  title  under  the  fore- 
closure, extrinsic  evidence  was  admissible  to  show  of  what  estate  C. 
8.  was  administrator.  lb. 

8u  'EwrorFKL,  148;  MoBTGAax,  109, 480. 

FoBBiOH  JuDQiCBNT :  See  Bahkbuftct,  171. 

FoBFBrruRB :  See  Ejbctmbnt,  279. 

FoBscBR  Adjudication — adverse  poMeeeion  —  evidence,]  In  a  former 
action  between  the  same  parties,  in  respect  to  the  same  subject-matter 
(a  real  estate  controversy),  the  question  of  adverse  possession  by  de» 
fendant,  which  was  one  of  the  defenses  in  this  action,  was  not  liti- 
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g  gated.    SM,  that  the  former  action  waa  no  bar  to  that  defense,  and 

evidence  upon  that  question  was  admiBsible. 
I  Candbb  «.  BURKB 14S 


Bee  Stat  of  E^BOCEBDiNas,  065: 

Fraud  —  AsngnmerU  by  mfe  to  huAand."]  A  husband  bought  shares  in  a 
steamship,  and  paid  the  purchase-price  partlj  with  his  wife's  monejr 
and  partlj  with  nis  own  money.  The  contract  of  purchase  was  taken 
in .  his  own  name,  but  the  title  was  transferred  in  he  name  of  the 
wife.  The  steamship  contracted  debts ;  but  the  wife  was  not  liable 
for  their  payment.  The  husband,  however,  expressed  his  opinion  to 
her  that  sne  and  her  property  were  liable  for  the  payment  of  the 
debts,  and  showed  her  a  tetter  from  his  brother,  who  thought  an 
attempt  would  be  made  to  collect  the  debts  from  her.  The  wife  there- 
upon, for  the  consideration  of  one  dollar,  assigned  certain  property  of 
hers  to  the  husband,  through  a  third  person,  she  believins^  from  her 
husband's  representations  that  it  would  be  more  secure  in  his  hands. 
Before  the  assignment  the  wife  had  made  a  will  devising  the  property 
to  her  husband.  Subeeouent  to  the  assignment  the  husband  and  wife 
became  estranged,  and  sue  brought  an  action  against  the  husband  to 
have  the  assignment  annulled.  Held,  that  she  was  entitled  to  the 
relief  demanded,  on  the  ground  of  fraud  and  mistake. 

Boyd  o.  Db  La  Montaonib 148 

2. ,  fraudulent  inUrU,   how  far  neeeasary  to  sstablish  UabUitp  for 

faUe  reprewnicUions.'\  In  order  to  recover  for  damages  arising  from 
the  false  representations  of  another  the  injured  party  is  not  com- 
pelled to  prove  that  the  person  making  the  representations  knew 
them  to  be  false,  if  he  assumed  or  intended  to  convey  the  impression 
that  he  had  actual  knowledge  of  their  truth  when  conscious  that 
he  had  not  such  knowledge.  The  rule  in  Bennett  v.  Judson^  21 
N.  Y.  238,  is  thus  qualified  by  later  authorities. 

Indiakaf.,  P.  <&  Chicaoo  Rt.  Co.  d.  Ttno 624 

8.  ,  eifrcufMtanca  eonsUtuHng  fraud.]     Defendant  was   asked  to 

find  a  locomotive  of  a  certain  kind  for  plaintiff,  a  railroad  company,  to 
purchase.  Afterward  defendant  called  on  plaintiff's  vice-president 
and  stated  that  there  were  in  a  distant  city  two  locomotives  which 
had  been  thoroughly  repaired ;  that  B.,  in  whom  defendant  knew 
the  vice-president  had  confidence,  had  examined  the  locomotives. 
The  same  day  defendant  sent  B.  to  the  vice-president  and  B.  stated 
that  he  had  examined  the  locomotives ;  that  thev  were  good,  service- 
able engines  and  cheap  at  the  price,  which  defendant  claimed  was 
$14,000  each.  At  defendant's  suggestion  he  was  authorized  to  offer 
$26,000  for  the  two,  which  offer  defendant  stated  was  accepted,  and 
upon  the  vice-president  saying  that  he  should  have  a  guaranty  that 
these  engines  were  equal  to  the  specifications,  defendant  replied  that 
he  knew  the  parties  and  would  give  the  guaranty.  The  vice-president 
then  paid  him  |^,000  and  $500  for  his  services  in  purchasing,  and 
defendant  executed  to  plaintiff  a  bill  of  sale  of  the  engines,  embody- 
ing the  guaranty  in  his  own  name  as  vendor.  It  afterward  appear^ 
that  B.  had  not  made  an  examination  of  the  engines ;  that  the  price 
paid  by  defendant  therefor  was  only  $20,000,  and  that  the  engines 
were  worthless.  Held,  that  defendant  was  liable  to  plaintiff  for  the 
damage.  SM,  also,  that  defendant's  liability  was  not  affected  by  the 
drcumstanoe  that  the  title  to  the  locomotives  came  to  plaintiff  through 
defendant,  lb. 

Boidence — resgutcB,]    The  details  of  the  negotiations  result- 


ing in  the  transaction  referred  to  7iM  admissible  for  the  purpose  of 
•stablishing  fraud  on  the  part  of  defendant.  lb. 
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5.  ,  fact$  indicating  frattdtUent  intent.]   A  person  actually  insolvent 

and  having  reason  to  expect  that  claims  against  him  woald  soon  bo 
in  judgment,  conveyed  all  the  property  he  had  to  his  daughter  and  his 
attorney ;  held,  that  these  facts  justified  the  oondusion  that  the  oon- 
Teyance  was  with  the  intent  to  defraud  creditors. 

Wheeleb  V,  Bbadt 647 

Bee  CoBFORATiONB,  13 ;  Eytdencb,  542 ;  Plbadino,  113 ;  Recsiykr, 
614 ;  Set-off,  167 ;  Title,  54 ;  Undertaeing,  668. 

Frauds,  Statute  of:  See  Statute  of  Fraud& 

Fraudulent  Ck>NyETANCE :  3ee  Fraud,  547. 

Fraudulent  Sale  :  JSee  Receiybr,  614. 

Frivolous  Pleadino  :  See  Akbwer,  649. 

Gameno  :  See  Title,  54. 

Gift  :  See  Usury,  680. 

Good  Faith  :  See  Prohissort  Notes,  800 ;  Tttlb,  168. 

Graitd  Jury  :  See  Contempt,  467. 

Grant  :  See  Water  Pritileob,  325. 

Guaranty — against  statute  of  limitation — wJien  invalid — BfoideneeA 
Defendant  guarantied  a  note  which  was  apparently  outlawed  as  fol- 
lows :  "  I  hereby  guaranty  that  the  above  note  is  not  outlawed  accord- 
ing to  the  laws  of  our  State."  The  holder  of  the  note  brought  action 
thereupon  against  the  maker  who  set  up  the  statute  of  limitations, 
which  defense  was  sustained.  At  the  trial  of  this  action  upon  the 
guaranty  defendant  offered  to  show  that  the  maker  of  the  note  was 
irresponsible.  Held,  (1)  that  no  consideration  being  expressed  the  guar- 
anty was  invalid ;  and  (2)  that  defendant  was  entitled  to  show  that  the 
maker  of  the  note  was  irresponsible  and  a  judgment  against  him 
could  not  be  collected. 

Glare  «.  Hampton 75 

Habeas  Corpus — discharge  of  prisoner  during  term  of  oyer  and  terminer.] 
During  the  continuance  of  the  session  of  the  oyer  and  terminer,  a 
Supreme  court  justice  in  New  York  city  issued  to  the  sheriff  of  Kings 
county  a  writ  of  habeas  corpus  for  S.,  who  was  committed  for  con- 
tempt, returnable  before  himself,  and  upon  the  return  discharged  S. 
Held,  that  the  discharge  was  improper. 

People  ex  rel.  Phelps  v.  Fancher 467 

HiOHWAYS — Highway  commissioners  —  want  of  funds  when  no  excuse  for 
delay  in  repairs  —  negUgenee  —  procnmate  cause.  ]  The  highway  commis- 
sioners of  P.  undertook  the  repair  of  a  bridge,  and  constructed  a  pas- 
sage way,  to  be  used  while  the  repairs  were  being  made,  through  the 
stream.  While  plaintiff,  who  was  familiar  with  the  locality  and  had,  on 
the  same  afternoon,  traveled  through  the  passage  way,  was  endeavoring 
to  cross  the  stream  at  that  place,  on  a  dark  night,  after  a  heavy  rain 
had  swollen  the  stream,  his  wagon  and  horse  were  swept  away  and  his 
horse  drowned.  In  an  action  against  the  commissioners  for  snch 
loss,  held,  that  although,  as  defendants  had  undertaken  to  repair,  it 
might  be  too  late  for  them  to  raise  the  defense  of  a  want  of  funds  to 
complete  the  bridge,  and  the  presumption  on  that  point  might  be 
against  them,  they  were  not  liable  for  an  injury  not  proximate  upon 
such  neglect  to  sepair  or  complete  repairs;  and  defendant's  injury  did 
not  result  from  the  neglect  to  repair  in  such  a  sense  and  with  such 
intimacv  of  connection  as  to  furnish  the  basis  of  a  cause  of  action. 

DAY*.  CrOSSMAH V ..      lit 
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*  21 ,  trial — erraneotu  reason  for  eorreet  deeiaum,']    A  good  or  the  best 

reaBon  is   not    required  to  sustain  a  decision    when  other  proper 
grounds  are  presented  for  \he  consideration  of  the  court  making  it.  lb. 

8. ,  miniiterial  act$of  eommisHonera — Mandamus.]  All  the  pro- 
ceedings for  the  laying  out  of  a  highway  were  duly  had  and  taken, 
according  to  law,  except  the  making  and  signing  of  the  written  order 
and  filing  the  same  in  the  town  clerk's  office.  Held,  that  these  acts 
were  ministerial,  and  their  performance  by  the  commissioners  of  high- 
ways could  be  enforced  by  mandamus. 

Pbople  ex  rel.  Nelson  v.  Jefferim 896 

4. ,  Saeement  ofpttblie — erection  ofeotdiert^  monument  in.]  The  trus- 
tees of  a  viUa^  authorized  the  erection  of  a  soldiers'  monument  in 
one  of  the  public  streets.  Held,  that  they  could  do  so  without  the 
consent  of  the  owner  of  the  fee. 

Tompkins  «.  Hodgson 485 

6. ,  mtiees — Laws  1878.  chap,  816.]    By  Laws  1878,  chapter  815.  the 

applicant  for  a  highway  is  required  to  specify  in  a  notice  to  be  given 
by  him  to  the  commissioners  of  highways,  the  town  clerk,  and  a  jus- 
tice of  the  peace,  the  time  when  a  jury  will  be  drawn.  In  the  notice  . 
served  on  the  clerk  the  time  was  named,  but  it  was  not  in  those  served 
on  comHiissioners  and  the  justice.  The  drawing  was  before  the 
proper  officer,  and  the  justice  subsequently  issued  a  summons  for  and 
swore  the  jury.  Held,  that  the  substantial  requisites  of  the  statute 
were  observed. 

People  ex  rel,  Ludluh  v,  Wallace 488 

See  Certiorabi,  188;  488;  (Constitutional  Law,  899;   Euenent 

Domain,  899  ;  Neolioence,  68. 

Holder  in  Qood  Faith:  See  Chattel^  Mortgaob,  128;  Considera- 
tion, 120. 

Hudson  Gitt:  See  Statutort  Construction,  858. 

Husband  and  Wife — hiuband  may  recover  for  lossofwifi^e  eermceefrom 
negUgenee  of  another,]  Plaintiff's  wife  was  injured  by  the  negligence 
of  defendant.  Held  (following  FUer  v.  ^,  T,  6,  R,  B,  Co.,  49  K.  Y.  42), 
that  plaintiff  was  entitled  to  recover  for  the  loss  of  her  services. 

Sloan  t).  N.  Y.  Cent.  R.  R.  Co 186 

2.  ,  Damages — tehat  a/re  not  excessive,]  At  the  time  of  the  injury  the 

wife  was  thirty-two  years  of  age.    Held,  that  a  verdict  for  plaintiff  for 
$10,500,  though  large,  was  not  excessive.  lb. 

See  Conflict  of  Laws,  449 ;  Consideration,  822 ;  Divorce,  574 ; 
Evidence,  684;  Foreclosure,  143 ;  Fraud,  148 ;  Married  Wombn, 
168, 444,  682. 

Idiocy  :  See  Statute  of  Ldhtation,  686. 

Illegal  Consideration  :  See  Consideration,  120 :  Contract,  105. 

Indshnitt:  See  Bond,  226 ;  Damages,  685. 

iNDiCTMEirr:  See  Contempt,  467 ;  Criminal  Eyidkncb,  61 ;  Criminal 

Law,  292. 

Indorsement:  See  Bill  of  Exchange,  211 ;  Pleading,  908 ;  Promissory 

Notes,  98 ;  Usury,  690. 

Infancy — Contract  and  tort.]  A  plaintiff  cannot  convert  acts  arising  out 
of  a  contract  with  an  infant  Into  a  tort,  and  then  seek  to  enforce  the 
contract  through  the  medium  of  an  action  ex  delicto.  There  must  be 
a  tort  independent  of  the  contract. 

MooRB  t.  Eastman 87 
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3. ,  WTien  defense  to  an  action  for  over-drioing  a  horae.l  A  complaint 

averred  a  wrongful  taking  of  the  plainti^s  horse  bj  the  defendant, 
and  that,  in  consequence  of  his  malicious,  wicked  and  cruel  treatment, 
the  horse  died.  The  defense  was  infancy,  and  that  the  horse  was  in 
'the  defendant's  possession  by  virtue  of  a  contract  of  bailment  for 
hire ;  and  that  the  wrongful  acts  occurred  solely  through  the  unskill- 
fulness,  indiscretion  and  want  of  judgment  of  the  defendant,  and  not 
from  intention  or  malice.  HeUd,  tliat  to  entitle  the  pluntififto  recover 
upon  this  issue,  proof  of  acts,  however  aggravated,  which  merely 
established  a  breach  of  the  contract  on  "ihe  part  of  the  defendant,  waa 
insufficient,  and  that  if  the  injury  occurred  in  the  act  of  driving  the 
horse,  through  the  uDskillfulness  and  want  of  knowledge,  dlBcretion 
and  judgment  of  the  defendant,  he  would  not  be  liable.  lb. 

8. p.  Election.']    Held,  also,  that  an  election,  by  the  defendant,  to 

disaffirm  the  contract  could  not  be  predicated  of  a  use  of  the  animal 
in  the  course  of  the  bailment,  however  excessive ;  unless  the  exoeas 
was  such  as  to  indicate  that  it  was  resorted  to  for  a  purpose  beyond 
that  for  which  the  horse  was  hired.  lb. 

.See  Estate.  410 ;  Will,  385. 

Infbbior  Ain>  Local  Courts  :  See  CoNSTmrriONAL  Law,  891. 

Injunction — retraining  transfer  of  note  over  doe.]  In  an  action  by  the 
maker  of  a  negotiable  promissory  note,  over  due,  to  restrain  a  bank, 
to  wliich  it  had  been  sent  for  collection,  from  parting  with  the  posses- 
sion thereof,  and  to  have  said  note  declared  null  and  void  on  the 
ground  that  it  was  procured  by  fraud,  the  plaintiff  alleged  that  if  the 
bank  were  permitted  to  part  with  the  possession  of  the  note,  it  might 
injure  plaintiff  in  his  business  and  credit,  and  might  also  be  the 
means  of  defrauding  innocent  parties.  Held,  that  the  allegations  were 
not  sufficient  to  justify  the  interference  of  the  court. 

Qalusha  tj.  Flour  City  Nat.  Bank 68 

2   ,  Jurisdiction  —  sertiee  by  puMication.^    The  defendant,  in  a  suit 

brought  to  enjoin  the  transfer  of  a  promissory  note  and  to  have  the 
same  declared  void,  was  a  non-resident  of  this  State  and  had  no  prop- 
erty in  the  State,  except  the  note  in  question,  which  had  been  only 
temporarily  intrusted  to  his  care  and  which  he  had  forwarded  to  this 
State  for  collection.  Held,  that  defendant  had  no  property  in  the 
State  within  the  meaning  of  subdivision  8,  section  135  of  the  Code, 
and  that  the  court  could  not  acquire  jurisdiction  by  service  of  the 
summons  by  publication.  lb. 

See  Action.  353 ;  Deed,  330 ;  Landlord  and  Tenant,  171 ;  Stay  op 
Proceedings,  565 ;  Undertaking,  668 ;  Usury,  179. 

Innkeeper — statutory  construction  —  Latos  1866,  chap.  658.]  The  negli- 
gence intended  in  the  words,  "and  occurred  without  the  fault  or 
negligence  of  such  innkeeper,"  in  Laws  1866,  chapter  658,  section  1, 
limiting  the  liabilities  of  innkeepers  for  loss  by  fire  of  the  property  of 
guests,  is  that  which  precedes,  induces  or  facilitates  the  fire,  and  not 
negligence  afterward. 

Faucktt  v.  Nichols 697 

Insolvency  :  Ste  Assignment  for  Benefit  of  Creditors,  45. 

Insurance — life  policy  —  Agency  —  authority  of  general  agent  to  hind 
insurance  companyi\  A  life  insurance  policy,  issued  by  a  Connecticut 
company,  to  a  resident  in  New  York,  contained  a  condition  requiring 
pre-pay ment  of  premiums.  Held,  that  the  general  agent  of  the  com- 
pany, in  New  York,  had  before  default  authority  to  waive  the  condi- 
tion and  extend  the  time  of  payment  of  a  premium  so  as  to  bind  the 
company. 

Dean  0.  JStna  Life  Ins.  Go 497 
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2.  ;  ,  Warner — of  condition  in  policy — of' proof  of  lois.]  In  an  action 
npon  a  life  insurance  policy  it  was  claimed  on  the  part  of  the  defend- 
ant, that  proper  proof,  according  to  the  condition  of  the  policy,  of  the 
death  of  the  insured  person  had  not  been  made.  It  was  shown  that 
plaintiff  applied  to  defendant's  general  agent  for  the  necessary  blanks 
for  that  purpose,  and  these  were  ref us^,  upon  the  ground  that  the 
company  did  not  recognize  the  claim.  PlaintifT  made  up  proofs,  and 
by  the  direction  of  the  agent  sent  the  same  by  mail  to  the  company. 
Meld,  that  the  agent  was  acting  within  the  scope  of  his  authority,  his 
declaration  was  a  waiver  of  proofs,  and  the  proofs  forwarded  by  mail 
were  a  sufficient  compliance  with  the  condition  of  the  policy.  lb. 

3. ,  Hfe  policy  —  avoided  by  false  statements  in  application.]     An 

application  for  a  policy  of  life  insurance  contained  this :  "  It  is  agreed 
that  the  answers  to  the  annexed  questions  shall  be  the  basis  and  form 
part  of  the  policy  granted  on  this  application,  and  if  the  same  be  not  in 
all  respects  full,  true  and  correct,  the  said  policy  shall  be  void^  and 
all  moneys  paid  on  account  thereof  forfeited."  One  of  the  annexed 
questions  was :  *'  Have  the  parents,  uncles,  aunts,  brothers  or  sisters 
of  the  party  been  afflicted  with  insanity,  consumption,  or  with  any 
pulmonary,  scrofulous  or  other  constitutional  disease  ?  "  This  ques- 
tion was  answered  "  No."  But  the  applicant's  brother  had  been  afflicted 
and  died  with  consumption.    Held,  tnat  the  policy  was  avoided. 

Bakbb  v.  Home  Life  Iks.  Co 582 


4. ,  Presumption  of  late.]    HeW,  also,  that  the  presumption  was  that 

the  applicant  understood  the  contents  of  the  application  signed  by 
her,  and  this  was  not  overcome  by  evidence  that  she  informed  the 
agent  who  took  such  application  that  she  understood  her  brother  died 
of.  consumption.  Plumh  v.  Cattaraugus  Ins.  Co.,  18  N.  Y.  892,  and 
Bateley  v.  Empire  Ins.  Co.,  86  id.  550,  distinguished.  lb. 

See  EviDBNCB,  497 ;  Tsial,  497. 

Iktbnt  :  See  Criminal  Evidence,  61. 
Interest  :  See  Mortgage,  109 ;  Practioe,  280. 
Involuntabt  Payment  :  See  Action,  606. 
Irregular  Order  :  See  Practice,  551. 
Joinder  of  Causes  of  Action  :  See  Arrest,  482. 
Joinder  of  Parties  :  See  Animalb,  181. 
Joint  Stock  Comfant  :  See  Usury,  690. 

Judgment — Set-off-- Attorney's  lien.]  In  October,  1866,  S.  and  V. 
recovered  a  jud'^'ment  against  B.  in  an  action  on  contract.  On 
August  5, 187»,  plaintiff  purchased  the  judgment,  and  execution  was 
issued  and  returned  wholly  unsatisfied.  On  August  15, 1872,  B.  was 
notified  of  the  assignment  of  the  judgment.  On  June  21,  1872,  B. 
obtained  judgment  against  plaintiff  in  an  action  on  contract ;  the  case 
was  appealed,  and  judgment  affirmed  January  17,  1873,  with  $53.91 
costs.  Plaintiff  brought  an  action  to  compel  a  set-off  of  B.*s  judgment 
against  his  judgment,  on  the  ground  that  B.  was  insolvent.  The 
answer  was  that  H.,  the  attorney  of  B.,  had  a  lien  on  B.'s  judgment 
for  $150,  and  another  attorney  a  lien  for  $20 ;  that  B.,  on  July  18, 
1872,  sold  the  judgment,  subject  to  the  lien  of  the  attorney s,  to  E. , 
and  that  the  judgment  for  costs  on  the  appeal  belonged  wholly  to  H. 
Held,  that  )>laintQf  was  entitled  to  a  set-off  of  the  judgment  in  favor 
of  B.  for  costs,  notwithstanding  the  lien  of  the  attorneys,  but  that 
plaintiff  was  not  entitled  to  a  set-off  as  to  the  judgment  assigned  to  K. 

FiRMBNICH  «.  BOVSB 98 

YoL.  lY,  N.  T.  Rep.  — 98 
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3. ,  By  default  when  opened — affldamt  of  merite.l    The  president  of 

an  iiiHr)lv(*nt  national  iMiuk,  the  assets  of  which  had  been  taken  pos- 
BesBioii  of  by  a  receiver  under  the  national  currency  act,  was  derved 
with  a  suiiimons  in  an  action  against  the  bank.  He  did  not  inform  the 
receiver  or  any  of  the  directors  of  the  bank  of  the  service  and  allowed 
judgment  to  be  made  by  default.  The  receiver,  within  a  month  after 
the  judgment  was  entered  and  less  than  that  time  after  receiving  notice 
thereof,  obtained  an  order  to  show  cause  why  the  judgment  should 
not  be  opened.  This  application  ^was  supported  by  affidavits  of  the 
book-keeper  of  the  bank  that  no  such  indebtedness  appeared  on  its 
books,  and  of  ten  of  the  directors  that  they  had  no  knowledge  of  the 
existence  of  such  debt,  and  some  evidence  that  it  consisted  of  money 
borrowed  by  the  president  for  his  own  use.  Held,  (1)  that  the  applica- 
tion to  open  the  default  was  made  with  reasonable  diligence  ;  (2)  that 
the  affidavit  of  the  book-keeper  and  directors  constituted  a  sufficient 
affidavit  of  merits ;  and  (3)  tlmt  the  facts  shown  entitled  defendant  to 
have,  the  default  opened. 

Sbcubitt  Bank  of  N.  Y.  v,  Nat.  Bank  of  GoiocomrsAi/TH.. .  518 

8. ,  Parties — national  bank  after  appointment  of  receiver,]    Held, 

also,  that  notwithstanding  the  appointment  of  a  receiver  the  bank  con- 
tinued to  exist.  The  action  was  properly  instituted  against  it  and  the 
defense  should  be  made  by  it.  lb. 

4.  ,  What  is  not  final  judgment  —  Costs — motion  for  extra  aUotoanee.] 

After  judgment  had  been  entered  for  defendant,  in  accordance  with  a 
remittitur  from  the  court  of  appeals,  that  court,  upon  the  application  of 
plaintiff,  ordered  a  return  to  it  of  the  remittitur,  in  order  to  enable  plain- 
tiff to  move  for  a  re-ar^ument  of  the  appeal.  The  motion  being  denied, 
and  the  remittitur  being  again  sent  down,  before  eAteiing  judgment 
thereon,  defendant  moved  for  an  extra  allowance  of  costs.  Hsld,  that 
the  first  judgment,  being  opened  by  the  act  of  the  plaintiff,  was  can- 
celed, final  judgment  was  not  entered,  and  defendant's  motion  was  in 
time. 

Trimm  v.  Mabbh 677 

dee  Action,  614 ;  Answer,  569 ;  Appbalablb  Obdeb,  618 ;  Bill  of 
Exchange,  211;  Costs,  348;  Jurisdiction,  43;  PuEADmo,  417 ; 
Promissory  Notes,  78. 

Judgment  Creditor  :  See  Receiver,  614. 

Judicial  Office — title  to — collateral  proceeding  —  vaUdity  of  acts  of 
Judge.]  On  a  certiorari  issued  to  review  the  conviction  of  the  relator 
for  assault  and  battery,  in  a  court  whose  judges  were  claimed  to  have 
been  appointed  under  an  unconstitutional  enactment,  held,  that  the 
judges,  if  not  such  de  Jure,  were  such  de  facto,  with  color  of  title!  and 
their  acts  must  be  respected  until  judgment  of  ouster  is  pronounced 
against  them.  The  authority  of  the  judges  cannot  be  inquired  into 
in  a  collateral  proceeding. 

People  ex  rd.  Cotle  o.  Sherwood 84 

2. ,  Constitutional  law.]      The  statute  (Laws  of   1873,  chap.  588) 

relating  to  the  police  courts  of  New  York  city  is  constitutional.  lb. 

Jurisdiction  — Of  supreme  court  presumed  ^  evident  —Judgment.]  Where 
a  judgment,  recovered  in  the  supreme  court,  is  offered  in  evidence, 
jurisdiction  is  presumed,  and  no  proof  is  necessary.  If  such  judg- 
ment is  irregular,  it  can  be  set  aside  only  on  motion.  It  cannot  be 
attacked  collaterally,  when  offered  in  evidence  in  another  suit. 

Rat  9.  Rowley w.    48 
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2.  ,  In  action  against   foreign  corporation.']    Under  Code,  §  437, 

an  action  maj  be  maintained  in  the  supreme  court  bj  a  resident 
of  ^ia  State  against  a  foreign  corporation  for  any  cause  of  action. 

l^BODTY  «.  Mich.  So.  &.  No.  Ind.  R.  B.  Co 280 

See  Affbal,  063 ;  Conbtttutionai^  Law,  891 ;  Crimhyal  Law,  292 ; 
Habeas  Corpus,  467;  Injunction,  68;  Judicial  Office,  84; 
Receiver,  614 ;  Subrogate,  602. 

JuBT :  See  CBDfiNAii  Pbaotiob,  1 ;  Tbial,  658, 675 ;  Vebdict,  677,  685. 

• 

Justice's  Court  —  NoUce  of  appeal — service  on  partners,]  Whero 
respondents,  in  an  appeal  from  a  judfi^ent  rendered  by  a  justice  of 
the  peace,  are  partners,  service  of  notice  of  appeal  upon  one. is  notice 
to  both. 

Pebbine  v.  Milleb 86 

2. ,  Grounds  of  appeal  from  judgment.  ]    In  an  appeal  itom  the  j  udg- 

ment  of  a  justice  of  the  peace  one  of  the  grounds  of  appeal  was  that 
the  justice  erred  in  denying  a  motion  for  a  nonsuit.  Held,  that  the 
specification  was  sufficient  to  raise  the  questions  presented  upon  the 
motion  for  nonsuit. 

Crandall  o.  Schboeffel 78 

Bee  Costs,  848. 

LiACHES :  See  Answer,  569 ;  Certiorari,  183 ;  Costs,  848. 

Landlord  and  Tenant  —  Summary  proceedings  —  injunction.]  Plaintiff 
brought  suit  against  defendant  in  April,  and  averred  that  she  was  in 
possession  of  premises  of  defendant  under  a  lease  which,  would  expire 
May  1 ;  that  defendant,  by  his  agent,  had  agreed  verbally  to  re-lease 
the  premises  to  her  for  another  year ;  but  that  defendant  now  threat- 
ened to  tear  down  the  building  occupied  by  plaintiff,  and  dispossess 
her  on  May  1 ;  that  plaintiff  would  suffer  great  damage  if  dispos- 
sessed May  1.  Plaintiff  demanded  an  injunction  restraining  defend- 
ant from  taking  summary  proceedings  to  dispossess  her.  Defendant 
denied  the  authority  of  the  agent  to  make  the  agreement  to  re-lease. 
The  injunction  was  granted.  Held,  error,  upon  the  ground  that  if 
the  averments  of  the  complaint  were  true  plaintiff  had  a  perfect 
remedy  at  law,  and  she  should  have  waited  until  the  summary  pro- 
ceedings were  instituted ;  also  upon  the  ground  that  the  issue  pre- 
sented by  defendant's  denial  was  properly  triable  by  a  jury  in 
summary  proceedings. 

Raff  c.  Williams  174 

See  Covenant,  650 ;  Ejectment,  279 ;  Title,  270. 

Labcent —  Identification — evidence — presumption  of  guilt  from  possession.] 
Defendant  was  indicted  for  the  larceny  of  a  quantity  of  pig-iron ;  and 
the  evidence  showed  that  the  iron  was  found  in  defendant's  possession 
in  a  boat,  at  three  o'clock  in  the  morning;  that  complainant  had 
missed  a  like  quantity  of  iron  which  he  had  had  in  his  possession 
the  day  previous  ;  that,  on  the  following  afternoon,  complainant  iden- 
tified the  iron  found  in  defendant's  possession.  Defendant's  state- 
ment was  that  he  had  bought  the  iron  of  a  canal  boatman  for  $15, 
whereas  the  value  of  the  iron  was  $50.  Held,  yl)  that  the  question 
of  the  identitv  of  the  iron  was  for  the  jury  ;  (2)  that,  under  the  cir- 
cumstances, the  court  properly  refused  to  charge  the  jury  that  the 
mere  possession  of  property  stolen  was  not  prima  fade  evidence  pf 
the  commission  of  the  larceny  by  defendant ;  (8)  that  the  court  prop- 
erly charged  that  stolen  property  immediately  afterward  found  m 
possession  of  a  party  affonled  the  presumption  that  the  person  hav. 
Ing  the  possession  had  stolen  it;  and  (4)  tliat  the  court  properly 
refused  to  charge  that  where  a  man,  in  wnose  possession  stolen  prop- 
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LARCEinr — QmHnued,  ••^ 

ert^  is  found,  gives  a  reasonable  aoooant  of  how  be  came  bj  it,  the 
proeecutor  is  requioed  to  show  the  aoeoont  to  be  false. 

Dillon  «.  Pboflb 208 

Laws  Construsd,  etc.:  See  Code  of  Civil  Pbocedurx;  Statutbs 

Construed,  etc. 

Lease — covenant  running  tnth — lessee  may  recoup  damoffes  for  breach 
of  by  leeeor.]  Defendant  leased  certain  premises  under  an  agreement 
that  he  was  to  paj  for  the  rent  thereof  and  for  board  in  the  lessor's 
family  $300  per  annum.  During  the  term  of  the  lease  the  lessor  re- 
fused to  continue  to  board  defendant.  Held,  that  the  agreement  for 
board  was  a  collateral  contract  running  with  the  lease,  the  breach  of 
which  would  not  take  away  the  right  to  recover  for  the  rent  if  the 
lessee  occupied  the  premises,  but  would  give  the  lessee  the  right  of 
recoupment  for  damages  sustained,  which  right  was  not  affected  by  the 
fact  tnat  the  lessee's  conduct  was  a  sufficient  cause  for  the  breadi  by 
the  lessor. 

Shallibsv.  Wiloox G91 

See  OoTENANT,  660 ;  Deed,  890;  Matikttct)  Woman,  444 ;  Taxatzor,  836. 

Leave  to  Sue  :  See  Action,  614. 

Leoact  :  See  Accumulations,  80 ;  Estate,  818 ;  Will,  108. 

Lew  :  See  Ejectment,  279 ;  Replevin,  41. 

Libel  :  See  Contempt,  467 ;  Pleadino,  578 ;  Trial,  675. 

Lien:  See  Answeb,  569;  Attachment, 556 ;  Chattel  Mobtoagb,  128; 
Evidence,  600 ;  Judgment,  98 ;  Mabitime  Lien,  154 ;  Mortoao£,41Ml 

Lite  Insubance  ;  See  Evidence,  497 ;  Inbubance,  497,  582 ;  Trial,  497 

Limitation  of  Action  :  See  Cebtiobabi,  638. 

Limitation,  Statute  of  :  See  Statute  of  LnoTATioir. 

Loan  :  See  Usubt,  424. 

Local  Act  :  See  Constitutional  Law,  87. 

Long  Account  :  See  Reference,  673. 

Lunatic:  See  False  Imprisonment,  251 ;  Partieb,  598. 

Malicious  Prosecution — tohat  is  not.]  Plaintiff  and  defendants  naa 
unsettled  mutual  claims  against  each  other.  One  of  the  defendants 
went  to  Rhode  Island,  where  plaintiff  was  to  settle  the  same.  While 
there,  plaintiff  brought  action  on  his  claim,. and  caused  the  arrest  of 
defendant  therein.  Defendants  then  brought,  action  upon  their  claim 
and  procured  the  arrest  of  plaintiff.  The  defendants'  claim  could  not  be 
set  off  in  the  action  by  plaintiff.  Arrest  was  then  a  common  though 
not  the  odIj  mode  of  commencing  an  action  in  Rhode  Island,  and 
the  arrest  was  procured  bj  the  advice  of  counsel,  and  defendants  dis- 
claimed malice  in  procuring  it.  The  two  actions  were  tried  together 
and  a  balance  found  due  plaintiff  after  deducting  defendants'  claim. 
Heldt  that  defendants  were  not  liable  for  malicious  prosecution. 

Richardson  v,  Jirtub 441 

Mandamus — may  issue  to  compel  performance  of  ministerial  duty  by  local 
official,]  By  Laws  1873,  chap.  835,  §  34,  the  mayor  of  New  York  is 
r^uired  to  countersign  all  warrants  dnwn  by  the  comptroller.  In 
1874  the  prerequisites  required  to  authorite  the  comptroller  to  draw 
his  warrant  in  favor  of  a  party  entitled  to  it  for  a  certain  sum  were 
complied  with  and  he  drew  his  warrant  which  the  mayor  refused  to 
sign.    Held,  that  mandamus  was  the  proper  cemedy  for  such  refusal. 

People  €»  f^  N.  T.  ft  H.  R.  R.  Co.  v.  HAVBMsnn 886 


DIDEX^  741 

MiJSDAMVB—OonHmisd.  'a«>^ 

8.  ,  To  compel  official  acts— when  it  wiQ  not  lis.]    Chap.  580,  Laws 

of  1872,  declares  valid  certain  assessmeDts  for  local  improvemeutsMn 
New  York  citj.  Under  Laws  1853,  chap.  578,  the  clerk  of  arrears  of 
the  city  is  required  to  famish  bills  of  arrears,  and  the  act  declares  his 
receipt  countersigned  by  the  comptroller  conclusive  evidence  of  their 
pajment.  K.,  against  whose  property  certain  of  the  assessments 
declared  valid  were  charged,  after  the  passage  of  the  act,  demanded  of 
the  clerk  of  arrears  a  bill  of  each  of  his  assessments  with  interest  cal- 
culated from  the  date  of  such  passage,  and  upon  his  refusal  to  furnish 
them  applied  for  a  mandamus  to  compel  said  clerk  to  perform  such 
acts,  and  also  to  receive  the  amount  of  the  bills,  give  receipts  therefor, 
and  mark  in  his  record  of  arrears  that  the  assessments  had  been  paid. 
Seld,  that  a  mandamus  was  properly  refused. 

Pboflb  ex  rel.  Kjstjbltas  t.  Cadt 656 

See  Obiminal  Pbacticb,  1 ;  Hiohwatb,  898;  Taxation,  886.  i 

Mabitdob  Law  :  See  Demurraob,  264. 

Mabitiicb  Libn  —  materials  furnished  to  vessel  Jmilding  in  foreign  Stale.] 
The  act  of  1862  (chap.  482)  does  not  create  a  lien  upon  vessels  not 
building  within  this  State. 

MOORBS  V.  LUNT 154 

2.  .]  The  builder  of  a  vessel  in  course  of  construction  in  Massachu- 

setts contracted  a  debt  at  New  York  city  with  plaintiffs  for  materials 
which  were  furnished  in  New  York  to  the  builder  to  be  used  in  the 
construction  of  the  vessel  in  Massachusetts.  Held,  that  no  lien  upon 
the  vessel  attached  in  favor  of  plaintiffs  under  the  laws  of  New  York, 
although  the  materials  were  actually  used  in  the  construction  of  the 
vessel.  No  lien  attaches  even  if  the  vessel,  after  her  completion,  sails 
into  the  State  of  New  York.  lb. 

Mabkst  Pbios:  See  Evidbncb,  685. 

Makriagb  :  See  Conflict  of  Laws,  449 ;  Pbacticb,  449. 

Mabbibd  Wombn — UabilUy  of  separate  estate.]  Defendant,  a  married 
woman,  called  at  plaintiff's  store  to  look  at  furniture  for  a  house, 
which  she  said  she  contemplated  buying.  Her  husband  bought  the 
house  and  had  the  title  conveyed  to  her.  She  called  again  at  plain- 
tiff's and  stated  that  she  had  bought  the  house,  and  desired  the  furni- 
ture for  the  purpose  of  furnishing  it.  Relying  on  this  statement, 
plaintiff  sold  andf  delivered  the*  furniture  to  defendant.  Held,  that 
the  furniture  was  sold  and  delivered  on  the  credit  of  defendant's 
separate  estate ;  also,  that  defendant  was  liable  in  an  action  for  the 
yslue  of  the  furniture,  although  the  complaint  did  not  aver  that  she 
was  a  married  woman. 

Kbltt  «.  Long 163 

2. ,  Liable  for  rent  of  premises  leased  to  her.]  Under  the  provisions 

of  Laws  1860,  chap.  90,  §  7,  a  married  woman  is  liable  for  the  payment 
of  rent  reserved  for  the  use  of  premises  leased  to  her. 

Wbstbrvblt  v.  Acklbt 444 

8.  — ; — ,  When  coverture  must  be  pteaded.]  In  an  action  by  a  married 
woman  for  foods  sold,  etc.,  held,  that  the  d^nse  that  plaintiff  was 
married  and  had  no  separate  estate  or  business  was  not  available  when 
not  set  up  in  the  answer. 

Stevbnb  v.  Bostwick 682 

is^  fobbclobxtbb,  143  ',  husband  and  wifb ;  pleading,  163. 

MAflmsB  AND  Sbbyant:  See  Municipal  Corpobation,  491;  Railboad, 

595. 

Mbabubb  of  Dakagbb:  See  Agbnct,  694;  Damagbs,  896. 
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MB0HA9IC8'  Libn:  See  Eyidencb,  600.  **^ 

Memorandum  :  See  Evidbkce,  497,  655. 
Merger  :  See  Personal  Property,  633. 

Ministerial  Acts:  See  Hiqhwatb,  398. 

Misrepresentation  — to  contain,  of  veesel  as  to  depth  ofwcOer  — liMiitjf 
for  damage  in  coneeqiienee  of.]  Plaintiff  engaged  defendant's  barge  to 
carry  lumber  to  a  specified  place,  whicb  was  represented  to  be  on  the 
H.  river.  After  the  barge  was  loaded,  pla'ntiff  directed  it  to  be  taken 
to  another  place,  not  on  H.  river,  and  said  he  would  guaranty  plenty 
of  water,  and  that  the  steamboat  would  take  the  barge  right  to  the 
place.  Reiving  upon  plaintiff's  statement,  defendant's  captain,  in 
charge  of  the  barge,  undertook  to  bring  the  barge  to  the  place,  but 
there  was  not  enough  water,  and  the  barge  was  grounded  and  dam- 
aged. Held,  that  plaintiff  was  liable  for  such  damage 
t  Q  LOVER  0.  Thomas ^ 415 

Mistake  :  See  Fraud,  148 ;  Practice,  651. 

Mistake  of  Fact  :  See  Assessment,  488. 

Mortgage — exteneion  of  time  to  pay — statute  of  frauds — wUdity  of 
verbal  agreement  —  Interest  —foreclosure  for,]  In  May,  1864,  B.  gave 
plaintiff  a  mortgage  for  $2,000  on  his  land,  payable  $500  in  September, 
1867,  and  the  residue  in  three  equal  annual  amounts.  S.  being  desirous 
of  purchasing  the  land  of  B.,  and  not  beins*  able  to  buy  it  and  fulfill 
the  conditions  of  the  mortgage,  plaintiff  told  him  in  February,  1868, 
that  if  he  would  buy  the  land  and  pay,  the  ensuing  spring,  $200  on 
the  mortgage  and  interest  annually  on  the  whole  sum  unpaid,  and  if 
he  would  make  such  improvements  on  the  premises  as  would  render 
the  mortgage  a  first-class  security,  he  (plaintiff)  would  extend  the 
time  of  payment  not  exceeding  twenty  years.  8.  accordingly  pur- 
chased the  land  of  B.  and  assumed  the  payment  of  the  mortgage. 
B.  ^ent  into  possession,  paid  $200  on  the  principal  sum,  and  during 
the  next  two  years  made  improvements  to  the  amount  of  $2,000.  In 
an  action  brought  by  plaintiff,  in  1870,  to  foreclose  the  mortgage, 
held,  that  the  agreement  between  plaintiff  and  S.  was  valid,  although 
verbal,  and  operated  to  extend  the  time  of  payment  of  the  principal 
sum.  In  such  a  case,  interest  being  unpaid  at  the  commencement  of 
the  action,  there  mi^^ht  be  a  foreclosure  for  such  unpaid  interest,  but 
not  for  the  principal  sum. 

Burt  «.  Saxton 109 

2. ,  Subsequent  mortgage   presumptively  discharged  by  foredosure 

of  prior,]  In  an  action  to  foreclose  a  mortgage,  the  holder  of  a  subse- 
quent mortgage  was  made  a  party.  At  the  sale  in  such  action  G.  pur- 
chased the  premises  and  took  a  deed  therefor,  but  paid  no  money  and 
treated  the  subsea  uent  mortgage  as  a  lien,  and  continued  to  pay  interest 
thereon.  Held,  that  a  g^ntee  to  whom  G.  conveyed  the  premises  by 
a  full  covenant  deed,  free  from  all  Incumbrances,  for  a  valuable  con- 
sideration, and  without  notice,  took  the  entire  title  free  from  the  Uen 
of  the  subsequent  mortgage. 

Wood  v.  McClughan ^0 

B. ,  Consideration  of]    M.,  B.  and  F.  had  dealings,  and  F.  owed  B. 

$3,400.  F.  offered  to  gpive  B.  a  mortgage  on  land  for  that  amount  if 
M.,  at  the  same  time,  would  give  P.  a  mortgage  on  land  for  the  same 
amount.  This  was  accordingly  done.  Heldj  that  the  mortgage  from 
M.  to  F.  was  void  for  want  of  .consideration,  unless  it  appeared  that 
the  debt  due  B.  was  one  wuich  M.  was  bound  to  pay  as  between  F. 
and  M. 

Ferguson  v,  Morris * 689 

Sde  Chattel  Mortgage,  128 ;  Estoppel,  143,  678 ;  Evidence,  422. 
680 ;  Foreclosure,  148, 685 ;  Usury,  422, 693. 
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IfonoK :  5m  Atfidattt,  11 ;  Pkagticb,  551 ;  RncEnm,  (Tli. 

MuHiciFAL  Bonds:  See  Csrtiorabi,  638;  Railroad  Aid  Bonds,  638; 

Town  Bonds,  116.. 

Municipal  Ck)RFOBATiON  —Tnutees  hf  mUage  —power  of—  error  of.]  It 
was  alleged  that  the  tax  payers  of  a  mamcipal  corporation  had  not 
voted  in  favor  of  creating  a  debt  for  water-works.  A  resolution  was 
passed  by  the  trustees,  and  published,  settincp  forth  the  question  to  be 
voted  on  and  the  form  of  the  ballot  to  be  used.  Held,  that  the  form 
of  the  ballot  was  wholly  within  the  control  of  the  trustees ;  and  that 
even  if  there  had  been  evidence  that  the  trustees  intended  any  decep- 
tion, or  that  anybody  was  deceived  by  it,  it  would  not  have  furnished 
any  ground  for  reversing* the  proceedings ;  because  it  would  have 
shown  an  error  legislative,  and  not  judicial,  in  its  character. 

Pboplb  ex  reL  Faulkner  m.  Trustees  of  Dansyillb 87 

d. ' — ,  OhaHer  of  Boeheeter.]    The  language  employed  in  the  charter 

of  the  city  •f  Uochester,  and  the  acts  amending  the  same,  manifests 
an  intent  on  the  part  of  the  legislature  to  make  assessments  for  local 
improvements,  whether  in  form  upon  lands,  or  against  the  owners  and 
occupants,  binding  personally  on  the  individua£,  as  well  as  a  charge 
upon  the  lands  assessed. 

Butts  «.  City  of  Rochester.  . .  ; 89 

8.  ,  Ordinance  of  common  council  —  cuaessmente  for  improvements.] 

It  is  not  material  that  an  ordinance  directing  an  assessment  is  not 
couched  in  the  precise  language  used  in  the  charter,  if  the  substance 
.    of  it  is  the  providing  for  an  assessment  to  defray  the  expense  of  the 
improvement  recited  in  it.  lb. 

4.  ,  Irrefftdaritp  in  ordinance.]  An  ordinance  of  the  common  coun- 
cil directed  that  the  whole  expense  of  an  improvement  should  be 
defrayed  by  an  assessment  upon  the  "  owners  and  occupants  "  of  prop- 
erty to  be  benefited,  instead  of  upon  the  "  lots  and  parcels  of  land  " 
within  the  district  of  assei^ment,  as  required  by  the  act  of  1870, 
amending  the  charter.  Bela,  that  the  variance  between  the  charter 
and  the  ordinance  was,  at  most,  a  mere  irregularity,  which  could  not 
afi^ect  the  proceeding.  lb. 

5.  ,  wTien  not  liable  for  materiaU  used — authority  of  officers.]  Plain- 
tiff sold  and  delivered  a  quantity  of  material  for  road  Duilding  under 
an  agreement  with  the  superintendent  of  roads  of  defendant,  a  munici- 
pal corporation.  The  materials  were  used  on  the  roads  of  defendant. 
In  an  action  to  recover  the  value  thereof,  held,  that  defendant  was 
not  liable,  it  appearing  that  the  superintendent  had  no  authority  to 
make  the  contract  with  plaintiff. 

McDonald  «.  Mayor  of  New  York 177 

6. ,  Ordinance  forbidding  erection  of  feooden  buildings.]  A  city,  pur- 
suant to  its  charter,  passed  an  ordinance  prescribing  the  limits  within 
which  wooden  buildings  should  not  be  ouilt,  and  the  penalty  for  a 
violation  of  the  ordinance.    Held,  that  the  ordinance  was  valid. 

City  of  Troy  v.  Winters , 251 

7. ,  Consent  of  common  council  in  special  case.]  It  seems  that  the  com> 

mbn  council  of  a  city,  where  an  ordinance  exists  forbidding  the  erec- 
tion of  wooden  buildings  within  certain  limits,  cannot  delegate  to  a 
committee  the  power  conferred  by  the  charter  to  give  a  consent  that 
a  wooden  building  may  be  erected  within  such  limits.  lb. 

8. ,  Evidence.]  In  an  action  by  a  city  for  the  violation  of  an  ordinance 

forbidding  the  erection  of  wooden  buildings  within  certain  limits,  the 
defendant  claimed  that  he  had  the  consent  of  the  common  council 
to  erect  a  wooden  building.  It  appeared  that  notice  of  defendant's 
application  for   consent    n»A   not   be^n    published  in  tlie   manner 
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required.  Defendant  offered  to  show  that  hlB  application  had  been 
referred  by  the  common  council  to  a  committee  with  power.  But  the 
consent  given  by  the  committee  was  not  signed  by  all  the  members 
of  the  committee,    ffdd,  that  the  offer  was  properly  rejected.  lb. 

9.  — — ,  when  not  liable  for  acts  of  inde/pendent  department  of  local  go^ 

eminent — New  York  city  —  not  liable  for  negligence  of  servant  of  eomr 
mieeioners  of  eharitiee]  The  department  of  public  charities  is  (Laws 
of  1870,  chap.  137)  one  of  the  departments  of  the  citj  of  New  York. 
It  is  under  the  management  of  five  commissioners  who  are  appointed 
by  the  mayor,  to  whom  they  are  required  to  report.  But  they  have 
exclusive  control  of  the  department,  and  are  not  responsible  to  the 
corporate  authorities  of  the  city  for  their  acts.  JBield,  that  an  employee 
of  the  department  was  not  a  servant  of  the  city  and  the  city  was  not 
liable  for  the  death  of  a  person  caused  by  the  negligence  of  such 
employee. 

Maximilian  «.  Mayor  of  New  York : 491 

10.  ,  New  York  dtp — construction  of  deed  by  —  condition  in  deed  byJ] 

The  city  of  New  York  conveyed  to  plaintiff's  grantor  certain  water 
lots  to  be  made  land  and  rained  out  of  the  East  river.  The  deed  con- 
tained the  condition  that  the  grantee  should,  when  required  thereto, 
but  ujitil  then  erect  according  to  any  ordinance  of  the  city  corpora- 
tion, avenues,  wharves  or  streets,  and  in  addition  bulkheads,  and  that 
such  bulkheads,  etc.,  should  not  be  built  without  the  consent  of  the 
grantor.  Plaintiff,  by  permission  of  the  city  street  commissioner,  whose 
department  had,  under  Laws  of  1857,  chapter  446,  section  23,  cognis- 
ance of  building  and  repairing  and  lighting  wharves  and  piers  under 
the  ordinances  of  the  common  council,  built  a  bulkhead  in  front  of  his 
lots  and  proceeded  to  fill  in  between  the  bulkhead  and  shore.  At  the 
time  plaintiff  commenced  such  work,  certain  city  sewers  were  in  exist- 
ence, the  water  and  filth  from  which  it  was  claimed  overflowed  and 
washed  away  the  filling  and  carried  away  the  bulkhead.  In  an  action 
against  the  ciiy  for  such  injury,  held,  (1)  that  an  ordinance  extending  a 
street,  it  not  being  shown  that  such  street  embraced  the  locality  of 
plaintiff's  lots,  was  not  evidence  that  the  erection  of  the  avenues, 
wharves,  etc.,  had  been  required ;  and  (2)  that  the  street  commissioner 
had  no  authority  to  give  permission  to  plaintiff  to  buUd  the  bulkhead. 
Held,  also,  that  the  city  had  a  right  to  impose  the  condition  named  in 
the  deed. 

DuRTBA  V.  Mayob  OF  New  York 513 

11.  ,  negligence  by  —  duty  m  to  sewers.]    Held  further,  that  the  duty 

of  determining  the  location  ^and  dimensions  of  sewers  being  in  its 
nature  judicial,  the  omission  to  construct  one  or  the  &ilure  to  make 
it  of  sufficient  size  would  create  no  liability.  lb. 

See  Action,  353,  606 ;  Assessment,  289,  358, 484 ;  Certiorari,  87 ; 
Constitutional  Law,  87, 365 ;  Contract,  478 ;  Mandahub,  866 ; 
Statutory  Construction,  853,  857. 

Mutuality  :  8ee  Specific  PEHFORiiANCE,  49. 

National  Bank  :  See  Judgment,  518 ;  Practicb,  196. 

NBGLiaBNGE  —  liability  of  person  directing  obstruction  to  be  placed  in  a 
highu>ay.]  The  defendant  put  wagons  in  the  highway,  on  the  east 
side,  occupying  the  passage  nearly  to  the  center,  and  directed  sand, 
drawn  for  erecting  a  house,  to  be  deposited  on  the  west-aide  of  the 
highway.  The  plaintiff,  in  turning  to  avoid  collision  with  the  wagons, 
ran  upon  the  heap  of  sand  and  was  thrown  out  of  his  wa^on  and 
injured.  Held,  that  the  defendant,  having  directed  where  the  sand 
should  be  deposited,  was  not  exempted  fiom  liability  for  the  injury 
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caused  hj  it,  because  the  person  who  placed  it  there  was  a  contractor 
for  the  erection  of  the  building  in  which  it  was  to  be  used. 

JoNss  0.  CHAirrRT 63 

2. ,  Passenger  oh  street  car  ^' eontrHbtUory  negligence.]    Plaintiff, 

a  passenger  on  defendant's  street  railway  car,  after  the  same  had 
stopped,  left  it  bj  the  front  platform,  and,  when  six  or  eight  feet 
from  the  car  in  the  street,  was  thrown  down  and  injured  by  the  car 
horses,  which  had  been  detached  from  the  car,  after  plaintiff  had  left, 
and  were  turning  round,  ^e^,  that  when  plaintiff  was  injured  she 
was  no  longer  a  passenger  on  defendant's  car,  and  the  fact  that  she 
had  left  such  car  by  the  front  platform  in  violation  of  a  regulation  of 
defendant's  road,  known  to  her,  did  not  make  her  guilty  of  contribu- 
tory negligence. 

Platt  v.  Fobty-skoond  St.  &  Graio)  St.  F.  R.  R.  Go 406 

Bee  Highway  Coicmissionbrs,  122 ;  Husband  aio)  Wife,  185 ;  Inn- 
KBEPBB,  597 ;  Municipal  Cobfobation,  491, 512 ;  Railboad,  595. 

Nbootiablb  Instbument  :  See  Eyidbncb,  250 ;  Title,  158. 

New  Tbial — on  the  ground  of  sv/rprise!\  In  an  action  to  recover  a  debt 
contracted  and  payable  in  England,  tne  defendants  set  up  a  composi- 
tion deed  with  creditors,  whidi  they  claimed  dischargfed  them  under 
the  law  of  England  from*  their  debts,  including  that  sued  on.  The 
English  law  required  such  deeds  to  be  registered  within  twenty-eight 
days  from  the  aate  of  execution.  This  deed  purported  to  have  been 
executed  December  8,  1869,  and  to  have  been  registered  December 
80.  Before  the  trial  one  of  the  defendants  was  examined  as  a  witness, 
at  the  instance  of  the  plaintiff,  and  without  his  attention  being  directed 
to  the  date  of  the  deed,  testified  that  he  left  England  for  New  York 
on  the  27th  of  November.  Prior  to  the  trial  the' defendants'  counsel 
was  led  to  believe  by  remarks  made  by  the  counsel  for  the  plaintiff 
that  the  case  would  turn  "  only  on  questions  of  law,  and  that  tne  facts 
were  not  in  dispute."  At  the  trial  the  court  directeid  a  verdict  for  the 
plaintiff  on  the  ground  that  the  deed  had  not  been  registered  within 
the  time  required.  The  defendants'  counsel  had  not  discovered  the 
apparent  discrepancy  between  the  evidence  of  one  of  the  defendants 
as  to  the  time  he  left  England  and  the  date  of  the  deed.  On  a 
motion  for  a  new  trial  on  the  grounds  of  surprise  and  newly-discov- 
ered evidence :  Held^  that  the  failure  of  defendants'  counsel  to  dis- 
cover the  discrepancy  in  the  dates  was  not  of  itself  ground  for  a  new 
trial,  but  that  he  having  been  misled  by  plaintiifs  counsel  as  to  the 
objection  to  be  urged  to  the  defense,  and  thereby  induced  to  less  vigi- 
lance, a  new  trial  was  properly  granted  on  the  ground  of  surprise. 

CUAMBEBLAIN  V.  LIND8AY 28 

2.  ,  Counsel  not  to  mislead  opponents.]  While  parties  and  counsel 

are  not  required  to  inform  their  adversaries  what  tneir  course  of  action 
may  be  on  the  trial,  they  are  required  to  avoid  saying  and  doing  what 
may  have  a  tendency  to  mislead  them ;  and  if  they  do  not,  and  gain 
an  advantage  by  means  of  erroneous  impressions,  voluntarily  pro- 
duced for  the  purpose  of  affording  an  opportunity  to  secure  it,  the 
court  is  bound  to  deprive  them  of  it,  where  that  appears  to  be 
required  to  promote  the  ends  of  justice.  lb. 

8. ,  Insufficient  affidavit  for.]    The  affidavit  of  a  material  witness 

stating  that  he  swore  falsely  at  the  trial,  heid  not  sufficient  to  justify 
setting  aside  the  verdict. 

People  ex  rel.  Stemmleb  v.  McGuibb 658  • 

Policy  of  law  to  sustain  verdicts,]    The  policy  of  the  law  is  to 


sustain  verdicts  unless  the  injustice  oz  doing  so  is  clearly  made  to 
appear,  and  an  application  for  a  new  trial,  on  the  g^und  of  newly- 
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diBOovered  evidence,  will  not  be  granted  unleas  the  cue  mftde  in 
sapport  of  it  is  reaeonably  certain,  credibly  Bustained  and  fairly  indi- 
cative of  a  different  result  upon  another  hearing,  nor  nnlem  the  newly 
discovered  evidence  is  admissible  and  reliable,  and  it  must  be  shown 
that  such  evidence  was  not  available  on  the  trial  already  had,  by 
reasonable  diligence.  lb. 

Bfe  Affbalablb  Obdbb,  658 ;  Practicb, 


New  York  Cmr  —  Procesdingi  to  acquire  land  far  parade  ground — <itii- 
conHnuance  of.]  The  commissioners  of  public  parks  of  the  dty  of 
New  York  are  authorized  by  Laws  1871,  chap.  628,  to  acquire  land 
for  a  parade  ground  by  proceedings  similar  to  thoee  prescribed  by 
Laws  1867,  chap.  697,  §  G,  in  relation  to  public  squares  and  streets  in 
New  York.  The  commissioners  took  proceedings  and  selected  the 
land,  and  commissioners  of  estimate  were  appointed,  but  before  they 
made  their  report,  and  before  the  title  of  the  owners  of  such  land 
was  vested,  discontinued  proceedings.  Held,  that  the  commissioners, 
in  respect  to  such  proceedings,  having  had  conferred  upon  them  all 
the  powers  of  the  mayor,  aldermen,  etc,  of  New  York  (Laws  1871 , 
chap.  290,  g  11),  had  power  to  discontinue  the  proceedings.  Laws 
1889.  chap.  §09,  §  7. 

Matter  of  Military  Parade  Ground 671 

See  Assessment,  484 ;  Constitutional  Law,  865 ;  Ck)NTRACT,  478 ; 
J.UDiciAL  Office,  84 ;  Mandamus,  865 ;  Municipal  Ck}RFORATioK, 
177, 491, 512. 

Non-Imfbisonment  Act  :  See  Attachment,  188. 

NONBUTT:  See  Trial,  497, 586. 

l^oncB:  See  Bill  of  Exchanob,  211 ;  Evidence,  600;  Foreclosurb, 
635 ;  Highways,  488 ;  Justice's  Court,  86 ;  Promissory  Notes,  65. 

NoncB  OF  Appeal  :  See  Justice's  Court,  78. 

Notice  of  Sale  :  See  Foreclosure,  148. 

Nuisance  —  Not  Justified  by  toleration  of  nmilar  nvManeee.]  In  an  action 
to  restrain  oefendant  from  unlawfully  maintaining  a  shed  upon 
a  public  pier,  held,  that  the  fact  that  others  had  been  permitted  to 
maintain  like  structures  on  other  piers  was  of  no  importance.  The 
existence  of  a  nuisance  cannot  be  justified  nor  its  continuance 
demanded  by  establishing  that  similar  nuisances  have  been  permitted. 

People  v.  Mallor\ 567 

Objection:  iS^ Certiorari, 289. 

Obligation  of  Contract  :  See  Town  Bonds,  116. 

Officer  De  Facto  :  See  Judicial  Office,  84. 

Order  of  Arrest  :  See  Arrest  ;  Provisional  Remedies,  82. 

Parol  Contract  :  See  Mortgage,  109. 

Parties — committee  proper  party  to  bring  action  toreeeind  eontraci  of 
lunatic.]  An  action  to  set  aside  the  sale  of  a  farm  to  a  lunatic,  and  to 
cancel  the  satisfaction  given  by  him  of  a  mortgage,  held  properly 
brought  by  and  in  the  name  of  the  committee  of  the  lunatic. 

Fields  v.  Fowler 598 

See  Animals,  131 ;  Corporation,  71,  285 ;  Foreclosure,  143 ;  Judg- 
ment, 518 ;  Municipal  Corporation,  491 ;  Pleading,  31 1 ;  Prac- 
tice, 280, 670 ;  Receiver,  614. 

Partition:  See  Estate,  126. 
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Pabtnsrship — Dealingi  between  part7iers —  euMUution  of  partner — liar 
InUty  of  withdrawing  partner,]  M.,  R.  and  G.,  who  were  copartners, 
made  their  firm  note  on  demand  and  transferred  it  for  value.  After- 
ward G.  retired  from  the  firm  and  with  the  consent  of  M.  and  R.,  B. 
was  substituted  as  partner  in  his  place  and  assumed  all  his  debts  and 
liabilities,  and  the  note  was  entered  on  the  books  of  the  new  firm  as 
an  indebtedness.  After  this  as  payment  of  the  purchase-price  of  prop- 
erty sold,  by  M.  to  R.,  M.  receivea  the  note  &om  R.  M.  afterward 
transferred  the  note  to  his  son  who  brought  action  thereupon.  Held, 
that  as  between  M.,  R.  and  G.,  G.  was,  after  the  substitution  of  B.  as 
partner,  liable  upon  the  note  only  as  surety  ;  that  the  receipt  of  the 
note  for  value  by  M.  operated  as  a  pavment  of  the  same,  and  the  lia- 
bility of  the  surety  ceased,  and  that  the  subsequent  transfer  to  M.'s 
son  did  not  revive  the  note  as  against  the  firm  or  R. 

MoBSB  V,  Glbason 274 

See  JusTiCB's  Cotibt,  86 ;  PiiBAD£NG,  417. 

Passexgbb:  See  Nbgligeitcb,  406. 

Patxent  ~  AtUhority  of  coUeeting  agent  to  eooiend  time  of]  Plaintiffs 
instructed  their  collecting  agent  not  to  take  notes  from  debtors  on 
settlement  of  accounts,  without  first  sending  them  to  plaintiffs  for 
approval.  The  agent  receivM  from  defendant,  who  was  indebted 
to  plainti£&,  a  time  note  in  settlement,  which  plaintiffs  refused  to 
approve.  In  an  action  on  the  account  previously  commenced,  held, 
toat  the  taking  of  the  note  had  no  legal  effect  on  the  original  demand. 

Dowiras  V.  Gabfentbb 50 

See  AesiQiaassT  fob  Benefit  of  Gbeditobs,  642 ;  Evidbncb,  420, 
682 ;  MoBTOAGE,  109 ;  Pabtnebship,  274. 

Pathent  Ukdeb  Pbotest:  See  Action,  606. 

Pebfobmance:  ^S^  Gontbagt,  649 ;  Specific  Pebfobmance,  49. 

Pebpetuities  :  See  AccumuIiATions,  80. 

Pkbsonal  Estate  :  See  Estate,  818, 41o! 

Pebsonai.  Pbofebtt  —  machinery  detached  from  mill  m — eale  of,  by  varol.] 
The  owner  of  a  saw-mill  detached  the  saws,  belting  and  machinery 
used  therein  and  removed  the  same  to  defendant's  house.  Afterward 
he  sold  the  mill  at  auction,  and  plaintiff  purchased  the  same  and  paid 
the  purchase-price.  Plaintiff  claimed  that  the  detached  saws,  belt- 
ing and  machinery  were  included  in  the  purchase.  Held,  that  the  de- 
tached articles  were  personal  property,  and  the  sale  thereof  could  be 
made  by  parol,  and  that  the  question  whether  the  articles  were  sold 
with  the  real  estate  was  properly  submitted  to  the  jury. 

Bliss  v.  Mibneb 638 

2.  ,  Boidenee  —  JS^toppel.]    Held,  also,  that  a  written  contract  of  sale 

of  the  real  estate  executed  twenty  days  after  the  auction  sale  was 
simply  an  element  of  evidence  for  the  jury  and  presented  no  ques- 
tion of  merger  or  estoppel.  lb. 

Place  of  Tbial  :  See  Bigaxt,  77. 

Pleading  —  Bifect  of  admissions  in  —  Evidence  — JBstoppelA  Defendants 
accepted  a  draft  drawn  by  plaintiff  in  favor  of  G.  The  draft  was 
afterward  protested  and  returned  to  plaintiff,  who  erased  G.'s  name 
and  made  it  payable  to  himself.  In  an  action  against  the  defenc\nt8, 
as  acceptors,  the  complaint  set  forth  the  draft  as  altered.  The  defend- 
ants' answer  admitted  the  acceptance  of  said  draft  as  "stated  in 
the  complaint."  On  the  trial  defendants  objected  to  the  receiving 
of  the  draft  in  evidence  on  the  ground  of  the  alteration.    Held,  that 
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the  6e{eadMntm  were  estiipped  bj  tbe 
niaio^  that  obfectioii. 

HU3FT  «.  MiTCHXUL 


',whal  c9tu€iinU$  defaue  m  aeii»n  far finamd — Aeamrrer.] 


tiff  brongiit  aa  actioe  to  lecorer  maaey  aUmd  to  kaw 
UmtJj  reeeiTed  bjr  defendant,  a  hinking  BcMiae,  wfaHe  proceefia^ 
were  pending  to  hare  them  dechuvd  bankmpta^in  wkkh  procccd- 
inga  an  injanction  had  been  iasaed  restraining  them  timn  dang  anj 
farther  boAineaa.  The  eompUint  allied  that  d^fe&dania  eoBoealed 
tbtrffe  facta,  and  opened  their  banking  hooae  and  did  buanesB  aa 
naoal,  with  intent  to  defrand,  and  pUintiff,  leljing  on  the  appear- 
ancea,  depoaiied  the  monej  with  them  and  ree^rvd  a  draft  on  C.  im 
whoae  handa  thej,  aa  waa  alleged,  had  no  fonda,  and  the  draft  was  not 
paid.  The  anawer  denied  moat  of  the  allegations  of  the  oooiplaiai:, 
and  admitted  the  receipt  of  the  monej  aiMl  the  giring  of  the  draft, 
bat  alleged  that  when  the  draft  was  delirered  defendanta  had  fonda 
in  C/s  handa,  and  that  the  draft  was  not  presented  nntU  a  nnmher  of 
daja  afterward.  T^e  anawer  also  alleged  that  the  tranaactiaB  was 
in  good  faith,  and  that  the  reason  whj  defendants  kept  their  bank- 
ing hooae  open  was  that  thej  expected  to  make  a  apeedj  amage> 
ment  with  their  creditora  and  have  the  proeeedings  diacumlnned. 
Other  facts  were  alleged  tending  to  diapTove  fraadulent  intent.  MM, 
on  demurrer,  that  the  anawer  oonstitated  a  defense  to  the  actioB. 

Van  AurmnB  v.  Craiob 113 

8.  ,  Action  against  married  wmian.]    Under  the  statute  allowing 

a  married  woman  to  sue  and  be  sued  in  the  same  manner  as  if  fthe 
were  sole,  it  is  safficient  if  the  complaint  in  an  action  against  her  aeta 
forth  the  caase  of  action  and  contains  the  averments  reqnired  to  rea- 
der it  safficient  in  an  action  at  law. 

Keltt  e.  Long 163 

-,  ImpUed  promise.]   Where  facts  exist  apon  which  the  law  impliea 


a  promise  to  repay  money  fraudalently  obtained,  it  is  not  irrelevant  in 
a  pleading  ander  the  CkKle  to  set  up  the  facta  which  most  be  proved, 
and  aver  as  the  gravamen  of  action  the  liability  and  promise  wluch  the 
law  implies  from  them. 

Habwat  V,  Matob  of  New  Yobk 167 

5. '—,  What  are  not  facte  auffldent  to  eonstUute  cause  of  action,}  Plain- 
tiffs brought  action  as  assignees  in  bankruptcy  of  S.  &  Co.,  a  Belgian 
firm  whi^  had  been  declared  bankrupt  by  a  Belgian  court,  to  recover 
from  defendant,  a  resident  of  New  York,  the  value  of  property  alleged 
to  have  been  fraudulently  obtained  from  S.  &  Co.  Meld,  that  a  com- 
plaint averring  such  facts  did  not  show  title  in  plaintiff,  and  it  was 
properly  dismissed,  on  motion,  as  not  stating  "  facts  sufficient  to  consti- 
tute a  cause  of  action." 

MOSSBLMAN  V.  CaEN 171 

6. ,  Suffleieney  of  complaint  in  action  on  promissory  note.}    In  an 

action  by  the  payees  of  a  promissory  note  against  the  indorser,  the 
complaint  alleged  that  the  plaintiffs  "  for  a  good  and  valuable  con- 
sideration became  the  owners  "  of  the  note.  A  copy  of  the  face  of  the 
note  was  then  set  forth.  Then  followed  the  allegation  that  "the 
defendant  indorsed  said  note  at  the  time  of  the  making  thereof." 
The  complaint  also  averred  presentation,  non-payment,  protest  and 
notice.  The  defendant  demurred  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled  as  frivolous.  Held,  error.  The  complaint 
should  have  set  out  the  Indorsement  in  hcBC  verba ;  and,  it  seems, 
that  the  plaintiffs  being  the  payees,  they  should  have  alleged  special 
circumstances p  charging  the  defendant  as  first  indorser. 

WboDBUFF  «.  Lbokabd 208 
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7.  ,  Counter-elaim—breeu^  of  warranty.']     A  note  made  by  D.,  as 

principal,  and  V.,  as  surety,  was  given  in  payment  for  cheese  pur- 
chased by  D.  and  several  others  lointly.  Held,  that  damages  by  rea- 
Bor.  of  a  breach  of  warranty  of  the  quality  of  the  cheese  could  not  be 
set  up  as  a  counter-claim  in  an  acti«n  against  D.  and  V.  on  the  note. 

Hopkins  «.  Lake 811 

6.  ,  Judgment — form  of]     In  an  action  upon  a  promissory  note 

made  by  D.  and  owned  by  V.  and  others,  V.  was  joined  as  defendant 
upon  the  ground  that  he  refused  to  join  as  plaintiff,  ffeldt  that  a 
judgment  might  be  directed  that  the  plaintiffs  recover  against  D. 
alone,  without  prejudice  to  the  rights  of  plaintiffs  and  V.  as  between 
themselves,  and  this,  notwithstanding  the  demand  of  the  complaint 
was  for  judgment  against  "  the  defendants."  lb. 

9.  ,  action  between  partners — wJien  demand  for  money  judgment 

not  demurraible.]  The  complaint  stated  that  plaintiff  and  defendant 
entered  into  partnership  for  a  year,  that  by  the  partnership  afireement 
the  plaintiff  was  to  furnish  the  capital  and  the  plaintiff  and  defend- 
ant were  to  share  the  profits  and  losses  equally,  and  that  a  loss  ao- . 
crued  at  the  expiration  of  the  partnership  for  one-half  the  amount,  of 
which  a  money  judgment  was  demanded.    JEMd,  not  demurrable. 

Johnson  v.  Kelly 417 

10.  ,  action  for  W>^ — irrelevant  and  redundant  matter — appealable 

order — 'discretionary  one  is.]  In  an  action  against  a  "commerdid 
agency  "  company  for  libel,  the  answer  set  up  that  defendants  and  a 
firm  in  the  same  business  were  under  a  mutual  contract,  to  furnish 
each  other  with  information  concerning  the  commercial  standing  of 
business  men ;  that  the  alleged  libelous  words  were  telegraphed  to 
said  firm  in  confidence,  as  a  warning,  for  the  purposes  of  their,  busi- 
ness only  and  for  the  purpose  of  eliciting  from  said  firm  correct  infor- 
mation concerning  plaintiffs  for  defendants'  own  use.  A  motion  to 
strike  out  these  fdlegations  of  the  answer,  as  irrelevant  and  redun- 
dant, was  denied,  ield^  (1)  that  although  discretions^,  the  order 
denying  the  motion  was  appealable  ;  and  (2)  that  the  allefi;ations  were 
not  irrelevant  or  redundant,  as  (a)  defendants  were  entitled  to  allege 
circumstances  showing  the  nature  and  character  of  the  libel,  and 
as^  (&)  under  section  165  of  the  Code,  being  in  justification  and  miti- 
gation  of  such  libel. 

Jeffbab  v.  McEillop  &  Spraque  Co 578 

Bee  Action,  606 ;  Amendment,  545, 568 ;  Answeb,  549,  569 ;  Assess- 
ment, 488 ;  Absionmbnt  for  Benefit  of  Creditors,  642 ;  At- 
tachment, 138;  Costs,  848;  Demurrer,  614;  Duress,  429; 
Evidence,  245 ;  Justice's  Court,  78 ;  Married  Women,  168, 
682 ;  Set-off,  167 ;  Varl^nce,  614, 655. 

_  * 

pRAcncB  —  Removal  of  cause  to  federal  court.]  An  application  by  a 
corporation  for  the  removal  of  a  cause  from  a  State  to  a  federal  court 
must  show  that  the  parties  were  dtizens  of  different  States  at  the 
time  the  action  was  commenced. 

Rislbt  «.  Ind..  B.  &.  W.  R.  R.  Co 13 

2. ,   Bemoval  of  cause  from   State    to  federal   couH — NatumaH 

hank — "citizen*- -of  State  where  located.]  In  an  action  by  a  national 
bank  of  New  York  against  a  national  Dank  of  West  Virginia,  held, 
that  the  defendant  was  not  deprived  of  the  right  to  demand  a 
removal  of  the  cause  from  the  State  court  to  a  federal  court.  National 
banks  are  **  citizens "  of  the  State  in  which  they  are  organized  and 
located. 

Chatham  Nat.  Bank  of  N.  Y.  v.  Mbrchantb'  Nat.  Bank  of 
W.Va ;  196 
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8. ,  Bhitry  of  appearapce.]  Defenda&t  served  a  notice  of  appear- 
ance on  December  15th,  bat  did  not  file  a  petition  for  the  removal  of 
the  cause  from  the  State  to  the  federal  court  until  January  7th«  the 
petition  stating  that  defendant  then  entered  its  appearance  and  had 
not  done  so  before.  Beld,  a  valid  compliance  with  the  federal  statute 
requiring  the  defendant,  "  at  the  ti^e  of  entering  his  appearance  in 
the  State  court/'  to  file  his  petition.  lb. 

^orm  of  action  againtt  eorporaUon — partiei.]     An   action 


against  a  railroad  company  to  secure  the  application  of  future  earnings 
of  defendant  to  the  payment  of  dividends  due  on  preferred  stock  was 
brought  by  one  of  the  holders  of  such  stock  on  his  own  behalf,  and  on 
behalf  of  others  having  like  grounds  of  complaint ;  held,  (1)  that  it  waa 
brought  in  proper  form  and  (2)  that  the  stockholders  of  defendant  were 
not  necessary  parties. 

PaouTY  f>.  Mich.  So.  &No.  Ind.  R.  R.  Co 280 

6.  ,  Int&rest.]    The  net  earnings  of  the  defendant  before  the  action 

was  brought  had  been,  in  part,  appropriated  to  dividends  upon  com- 
mon  stock.  Held,  that  the  owners  of  preferred  stock  were  entitled  to 
interest  on  the  dividends  they  were  entitled  to  receive  from  the  time 
of  such  appropriation.  lb. 


appeal  from  judgment  by  default  after  answer  struck  out  as 


frivolous.  Stare  dedsisA  Defendant  in  a  foreclosure  suit  put  in  an 
answer  which  was  struck  out  as  frivolous.  From  the  order  striking  it 
out  defendant  appealed,  and  the  order  was  afiSrmed,  and  judgment 
taken  by  default  against  defendant.  From  this  judgment  defendant 
appealed. .  Held,  that  the  order  strikinff  out  the  answer  was  the  law 
^  of  the  case  until  reversed  on  appeal,  ana  the  correctness  of  that  decis- 
ion could  not  be  questioned  by  tne  general  term  in  an  appeal  from  the 
final  judgment. 

Mahon  V,  Hall 890 

7.  ,  stay  of  proceedings  of  party  in  contempt,]    M.  had  commenced 

an  action  to  dissolve  the  second  marriage  on  tne  ground  of  adultery  of 
his  wife.  Held  (Dai^ibls,  J.,  dissenting),  that  as  he  was  in  contempt 
for  making  such  contract,  it  was  in  the  discretion  of  the  court  to  forbid 
him  to  proceed  with  an  action  to  dissolve  the  same. 

Maushall  9.  Mabshall 449 

8. ,  Discovery  —  uihen  order  for  not  allowed.]    Defendant,  one  of  a 

firm,  against  whom  plaintiff  brought  action  for  money  deposited, 
moved  lor  a  discovery  of  the  accounts  from  time  to  time  furnished  the 
depositor,  and  the  letters  written  by  defe^idants  to  him,  to  enable  him 
to  answer,  upon  the  ground  that  the  books  and  papers  of  the  firm 
had  been  mislaid,  and  it  would  require  much  trouble  to  find  them.  The 
loss  of  the  books  and  that  there  wero  no  copies  of  the  letters  was  not 
alleged.    Held,  that  a  motion  for  discovery  would  not  be  granted. 

Camfbbll  0.  HoGB 540 

9.  ,  Party  in  contempt  may^nove  to  vacate  irregular  order .]  Plain- 
tiff was  ordered  to  appear  before  a  referee  and  make  an  affidavit  to 
be  used  on  a  motion  by  defendant.  This  he  neglected  to  tto,  and  an- 
other order  was  made  directing  him  to  appear  and  do  so,  and  pro- 
viding for  his  punishment  if  he  disobeyed.  Plaintiff  then  moved  to 
vacate  the  first  order,  and,  upon  the  denial  of  the  motion,  appealed, 
and  also  appealed  from  the  second  order.  Held,  (1)  that,  if  the  order 
was  irregular,  the  contempt  of  plaintiff  in  disobeying  it  did  not  pre- 
clude him  from  moving  to  vacate  it ;  (2)  that  plaintiff  was  the  proper 
person  to  make  the  motion,  and  (8)  that  the  existence  of  the  second 
order  did  not  prevent  a  motion  to  vacate  the  first. 

Sfbatt  «.  HumciNGTOK 561 
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10. ,  Affidavit  to  be  used  on  motion — partv  c&nnot  be  compelled  to 

make.^  Beld,  also,  (1)  that,  bj  section  889  of  tne  Code,  a  party  can  be 
examined  only  in  the  manner  prescribed  by  chapter  6  of  the  Ck>de; 
(2)  that  section  401,  subdi vision  7,  is  i^t  repugnant  to  the  prohibition 
in  section  389,  and  its  passage  did  not  repeal  that  section ;  (8)  that  a 

?>arty  to  an  action  cannot  be  compelled,  under  section  401,  subdivision 
,  to  make  an  affidavit  to  be  used  in  a  motion  therein,  ana  (4)  that  the 
first  order  should  be  vacated  and  the  second  reversed.  Cbckey  v.  Htird, 
4  Jones  &  i^p.  42 ;  &.  C,  12  Abb.  N.  S.  808,  overruled.  lb. 

11, ,  "Removal  of  cause  from  superior  court  of  New  York — Lauos 

1878,  chaj>,  289,  constitutional  in  jxirt]  Defendant  moved  to  remove 
a  cause  uom  the  superior  cf)urt  of  New  York  into  this  court  and  to 
change  the  place  of  trial.  Held,  that  the  motion  was  predicated  on 
the  practice  provided  by  Laws  1878,  chap,  289,  which  was  not  affected 
bv  the  decision  in  Landers  v.  Stolen  Idand  JRailroad  Co.,  53  N.  Y. 
450,  holding  that  so  much  of  that  chapter  as  provided  for  the  exten* 
sion  of  the  jurisdiction  of  the  courts  mentioned  in  it  was  unconstitu- 
tional. 

Dabragh  «.  McEiM 559 

12.  .  Due  diligence  required  for  motion  to  change  venue.]    A  motion 

to  change  the  place  of  trial  must  be  made  with  reasonable  diligence, 
and  where  issue  was  joined  September  80, 1878,  and  the  motion  was 
'  not  made  until  August  8, 1874,  the  case  having  been  placed  on  the  cal- 
endar  and  noticed  in  the  county  where  it  was  brought,  and  two  circuits 
having  been  held  in  the  county  to  which  removal  was  sought  in  the 
meantime,  ?ield,  that  the  motion  was  too  late.  lb. 

13. ,  Mistake  as  to  order — relief  against  —  new  trial.]    In  an  action 

to  recover  an  alleged  interest  in  suits  prosecuted  by  defendant,  and 
for  an  accounting,  the  referee  decided  in  favor  of  plaintiff,  and  directed  • 
judgment  for  a  certain  amount  named.  Upon  a  motion  to  set  aside  the 
report,  it  was  claimed  that  defendant  had  acted  under  a  misapprehen- 
sion that  the  referee  had  made  an  order  that  the  issues  should  be  first 
tried  and  decided,  and  if  adverse  to  defendant,  an  accounting  would  b6 
taken,  and  that  defendant  had  a  set-off,  in  part,  to  plaintiff's  daim, 
which  he  had  had  no  opportunity  to  estliblisu.  Held,  that  defendant 
having  misapprehended  the  order  made  by  the  referee,  and  having 
been  deprived  of  his  right  to  contest  the  amount  of  the  recovery,  the 
report  should  be  vacat^  so  far  as  it  related  to  that  question,  and  the 
Referee  ordered  to  try  and  determine  the  same. 

DSYOE  V.  NUTTEB..., 651 

14.  ,  0ns  noi  a  party  appficvring  bound  by  result  of  proceeding.] 

Where  one  not  a  party  in  an  action  appears  and  is  allowed  to  be 
heard  in  a  motion  therein,  it  renders  such  one  an  actual  party  to 
the  motion,  and  bound  by  the  result  thereof. 

J  AT  «.  Db  Groot  . .  670 

15. ,  Appeal  from  order  setting  aside  verdict  —  Case  not  containing 

all  the  evidence,  j  Where  a  verdict  was  set  aside  in  the  county  court  on 
the  ground  that  it  was  against  the  evidence,  and  the  case  on  appeal 
did  not  profess  to  contain  the  whole  evidence ;  held,  that  the  court 
eould  not  say  that  it  was  not  properly  granted. 

BoTRB  V.  Brown 698 

16.  ,  Costs.]    The  costs  on  granting  a  new  trial  in  such  case  were 

in  the  discretion  of  the  county  judge.  lb. 

See  Action,  858, 418,  606,614,686 ;  Administrator,  266 ;  Affidayits, 
11 ;  Amendment,  545, 568 ;  Animals,  181 ;  Answer,  569 ;  Appeal, 
688 ;  Appealable  Order,  545,  658;  Arrest,  422,547,  664,672; 
AB8B88BCSNT,  488 ;  Attachment^  188, 222,  556,  679 ;  Certiorari, 
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87,133,289,  438,  688;  Claim  akd  Delittot.  604;  Costs.  253, 
348 ;  CsiMiKAL  Practice,  1 ;  Divobce,  574 ;  Ejectment,  143, 279 ; 
Estate,  126 ;  Examination,  542 ;  Highways,  398 ;  Injunction, 
68 ;  Judgment,  577 ;  Jurisdiction,  230 ;  Justice's  Court,  86, 
78;  Mandamus,  365,  656;  New  Trial,  23, 658 ;  Parties,  598; 
Pleading,  113,  311,  578;  Provisional  Remedies,  82;  Rs- 
CEiYEB.  224, 619 ;  Reference,  565,  655,  664, 673,  691 ;  Sfbclal 
Proceedings,  357 ;  Statute  of  Limitation,  686 ;  Stay  of  Pro- 
ceedings, 565 ;  Stipulation,  561 ;  Substantial  Right,  518 ; 
sufplementary  proceedings,  572;  surrogate,  602;  town 
BoNDS^  116;  TRLiL,  497,  586,  606,658,690;  Undertaking,  668 ; 
Verdict,  685. 

Preferred  Stock  :  See  Corporation,  230 ;  Practice,  230. 

Presentment  :  See  Bill  of  lizcHANGE,  211. 

Presumption  of  Fact  :  ^6^  Animals,  131 ;  Evidence,  250 ;  Receiver.  614. 

Presumption  of  Law  :  See  Evidence,  420 ;  Insurance,  582 ;  Mortgage, 
420 ;  Promissory  Notes,  78 ;  Railroad  Aid  Bonds,  638. 

Price:  See  Evidence,  685. 

Principal  and  Agent  :  See  Agency,  269, 426, 674, 694 ;  Corporation,  18, 

71;  Payment,  59. 

Principal  and  Surety:  See  Guaranty, 75;  Statute  of  Frauds,  29; 

Suretyship,  652. 

•Priority  of  Lien  :  See  Chattel  Mortgage,  128. 

Probable  Cause  :  See  Evidence,  441. 

Probate  of  Will  :  See  Surrogate,  602. 

Proceedings  to  Obtain  Official  Books,  etc.  :  See  Special  Proceed- 
ings, 357. 

Profits:  ^Sm Damages, 396,  666. 

Promissory  Notes — toant  of  cormderation — righU  of  holder  mih  notice.} 
In  an  action  upon  a  promissory  note,  brought  by  the  indorsee  against 
the  maker  and  indorser,  the  indorser,  by  his  answer,  set  up  the  defense, 
and  on  the  trial  offered  to  prove  that  the  note  was  made  and  indorsed 
without  anj  consideration,  but  at  the  request  and  for  the  accommoda- 
tion of  F.;  that  this  was  done  upon  the  suggestion  of  plaintiff;  and 
that  all  the  consideration  which  the  plaintiff  paid  for  the  note  was  F.'s 
own  money.  Udd,  that  these  facts  were  sufficient  to  defeat  a  recovery, 
and  if  proved  would  have  established  a' complete  defense. 

POWERS  o.  French 65 

2. ,  Presumption  of  ovmerehipfrom  poesemon.]    In  an  action  ^pon 

a  promissory  note,  made  by  defendant,  and  payable  to  plaintiff  or 
bearer,  the  note  was  produced  at  the  trial  by  a  witness,  who  produced 
it  under  protest,  and  claimed  to  own  it  as  the  administrator  of  an 
estate.  Plaintiff  then  testified  that  he  owned  the  note.  Held^  that 
plaintiff  was  not  entitled  to  recover.  A  party  paying  a  promissoiy 
note  is  entitled  to  the  delivery  of  such  note. 

Crandall  v.  Schroefpel 78 

8. ,  Judgment — token  not  a  ba/r  to  another  action.']    The  iustlce  of 

the  peace  gave  judgment  in  favor  of  plaintiff.  Heta,  that  this  judg- 
ment or  the  payment  of  it  would  not  protect  defendant  from  another 
suit  and  judgment  upon  the  note  by  the  holder.  lb. 


,  AceommodaHon  indoreer — Evidence.]   Execution  was  issued  on 

a  judgment  against  P.  and  F.,  on  which  P.  s* property  was  seixed  and 
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advertised  for  sale.  F.,  at  the  request  of  P.,  made  a  note  to  help  raise 
money  to  pay  for  P.'s  property  at  the  sale,  and  the  note  was  indorsed 
by  defendant  and  delivered  to  plaintiff,  who  had  it  discounted  together 
with  one  of  his  own  notes,  and  with  the  proceeds  of  the  two  notes  bid 
in  the  property  at  the  sale  and  held  it  as  security.  In  an  action  against 
defendant,  on  the  note  made  by  F.,  the  defense  was  that  the  note  was 
made  without  consideration,  and  delivered  to  plaintiff  without  consid- 
eration, to  raise  money  to  "pky  for  the  property  at  the  sale,  and  that 
plaintiff  still  held  the  property  which  he  bid  off.  Held,  (1)  that  it  was 
error  to  exclude  evidence  offered  by  defendant  of  what  P.  said  to  F. 
when  the  note  was  made,  as  to  the  purpose  to  which  it  was  to  be 
applied,  but  the  fact  being  afterward  proved  by  other  witnesses  the 
error  could  not  injure  defendant ;  (2)  that  it  was  correct  to  exclude 
evidence  of  what  F.  said  to  plaintiff,  in  reference  to  the  purpose  of 
the  note,  after  he  had  raised  the  money  on  it ;  (8)  that  it  was  correct 
to  exclude  evidence  offered  by  defendant  to  show  that  it  was  arranged 
between  F.  and  P.  that  the  note  should  not  be  used,  but  should  be 
placed  in  plaintiff's  hands  as  security  to  him  for  purchasing  the  prop- 
erty, and  tnat  plaintiff  negotiated  the  note  notwithstanding  the  arrange- 
ment way  msuie  known  to  him  when  he  received  the  note,  no  such 
defense  having  been  set  up  in  the  answer ;  and  (4)  that  a  judgment 
on  the  note  in  favor  of  plaintiff  was  right. 

Malcolm  v,  Fagan 98 

• 

5. ,  lUegai  consid&reUion — bona  fde  holder.]    An  article  was  stolen 

from  the  premises  of  B.,  and  was  afterward  found  in  defendant's  pos- 
session. Defendant  was  under  apprehension  that  he  might  be  pros- 
ecuted, and  B.  took  advantage  of  this  circumstance  to  induce  defendant 
to  "  settle "  by  giving  B.  a  promissory  note.  B.  gave  defendant  a 
receipt  in  which  he  promised  not  to  prosecute  defendant  for  any  "  cause 
of  action  that  may  have  accrued  before  this  date."  In  the  same  receipt 
B.  also  promised  that  if  any  party  should  prosecute  any  criminal  ac- 
tion against  defendant  "  for  any  cause  that  may  have  arisen  before 
this  date "  he  would  refund.  B.  afterward  transferred  the  note  to 
plaintiff,  who  kept  a  store,  at  which  B.  was  a  customer,  and  plaintiff 
credited  the  note  on  B.'s  account.  Plaintiff  was  acquainted  with  the 
circumstances  under  which  B.  obtained  the  note.  Meld,  that  the  note 
was  void  for  want  of  a  valid  consideration,  and  that  plaintiff  was  not 
a  bona  Me  holder. 

HOWK  V.  ECKBRT 800 

6. ,  form  of — Joint  and  several  note.]    A  promissory  note  signed  by 

two  persons  read,  "  I  promise  to  pay,"  etc.  Held,  a  joint  and  several 
vote. 

Hopkins  «.  Lanb 811 

See  AssiGmfSNT  for  Bekefit  of  Creditors,  642 ;  Chattel  Mort- 
gage, 128 ;  Consideration,  120,  822 ;  Eyidengb,  684 ;  iNJxmc- 
TiON,  68 ;  Partnership,  274 ;  Payment,  69 ;  Usttry,  690,  697. 

Proof  of  Death  :  See  Insurance,  497. 

Province  of  Jury  :  See  Trial,  658. 

Provisional  Remedies — poioer  of  county  judge  to  arant  order  of  afreet 
— itattUory  conetruction — Code,  §  401.J  The  place  of  trial  of  an 
action  was  Onondaga  county,  and  plaintiff's  attorney  resided  there.  An 
order  of  arrest  against  defendant  was  granted  by  the  county  judge 
of  Cortland  county.  Held  (following  Webber  y.  BaUey,  9  Alb.  Law 
Jour.  276),  that  the  order  was  properly  ^ranted.  The  provision  of  Code, 
§  401,  subd.  8,  that  orders  made  out  oi  court  may  be  made  by  a  judge 
of  the  county  where  the  action  is  triable,  or  In  which  the  attorney 
for  the  moving  party  resides,  is  an  enlargement  of  the  powers  of  a 

Vol.  IV,  N.  Y.  Rep.  —  96 
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oonnty  judge  and  does  not  qiuLlify  or  restrict  the  expraes  powers  oon- 
f erred  apon  county  judges  in  respect  to  provisionsl  remedies. 

Keitkkdtv.  SiiocoKs 8S 

Bu  Arbest,  198,  432,  547,  664/  672 ;  ArrACHicEnT,  138,  556,  669 : 
Claoc  Ain>  Deliyebt,  604 ;  iHJUircnoir,  68 ;  Reckiyeb,  224, 614 ; 
Bkflk7iv»  41. 

Pboxdcatb  Cause  :  8m  Highway  Gomkibsionebs,  122. 

PuBTiiCATioir :  &«A8aE88iaEifT,484;  Forbclosube,  635 ;  Injuhctior,  68. 

Public  Polict  :  d^  Cohsidebatior,  322;  Gortbagt,  105. 

Public  Wobk  :  See  Cortract.  478. 

PuBCHASEB :  Bee  Receiybii,  614. 

PuBCHASEB  iR  GooD  Faith  :  See  Title,  64. 

QuESTiOR  OF  Fact  :  See  Bailmert,  96. 

Quiet  Erjotmbrt  :  See  Goyerart,  660. 

Railroad — fineeeani  gates — NegUgenee — of  eervanis  ofraUroad  earn- 
pany.'j  rlaintiifB  cattle  strayed  from  the  highway  through  a  farm- 
gate  m  a  fence  huilt  hj  a  railroad  company  alongside  its  roadway  on 
to  the  track,  and  were  killed  by  a  passing  train.  It  appeared  that  one 
of  the  hinges  of  the  gate  was  loose,  so  that  it  was  somewhat  difficult 
but  not  impossible  to  close  it,  and  it  was  claimed  that  the  railroad 
company  was  accustomed  to  use  this  gate  for  its  own  business.  Held, 
(1)  that  there^  was  a  substantial  compliance  with  the  statutes  relating 
to  railroad  fences  (Laws  1850,  chap.  140,  g  44 ;  1854,  chap.  2^,  §  8); 
and  (2)  that  if  it  was  the  fact  that  the  company  were  accustomed  to 
use  the  gate,  and  the  gate  was  left  open  through  the  negligence  of  any 
of  the  servants  of  the  company,  such  negligence  would  be  that  of  the 
company,  for  which  it  would  be  responsible.  * 

Spirrbr  «.  N.  Y.  Cbrt.  &  H.  R.  R.  R.  Co 595 

See  Corpobatior,  13,  230 ;  Nboliobrcb,  406 ;  Rbceiybr,  224. 

Railboad  Aid  Bordb — presumption  against  authority  to  issuCnl  Upon 
a  certiorari  to  review  proceedings  for  the  purpose  of  bonding  a  town 
in  aid  of  a  railroad  under  Laws  1868,  chap.  811;  1869,  chap.  241;  1871, 
chap.  127,  held,  that  it  was  incumbent  upon  the  officers  issuing  the 
bonds  to  show  that  the  lawful  authority  existed  for  bonding  the  town 
in  aid  of  the  railroad  at  the  time  of  the  institution  of  the  proceedings. 

People  ex  rel.  Cobwir  v,  Waltbb 688 

2, ,  Condition  precedent  to  issue.']  The  act  of  1869  (chap.  241)  con- 
fines the  right  to  bond  towns  in  aid  of  a  railroad  to  towns  in  a  certain 
district  along  the  route  of  such  road.  Held,  that  the  location  of  the 
route  was  a  condition  precedent  to  the  institution  of  proceedings  under 
the  act  to  bond  a  town.  lb. 

Ratificatior  :  See  Agercy,  696. 

Real  Estate:  See  Acoumulatiors,  80;  Adyebsb  Posbbbsior,  697; 
A88E88MERT,  657 ;  COBTS,  848 ;  COYERART,  650 ;  Estate,  126, 318, 410 ; 
Specific  Pebfobmarce,  49. 

Reabor  fob  Dbcibior  :  See  Highway  Cohkibbiorebb,  122. 

Receipt  :  See  Commor  Cabbieb,  804. 

Rbcbiyeb — of  corporation — haw  appointed  under  Laws  1870,  chap.  151.] 
Plaintiff,  upon  a  judgment  against  a  railroad  corporation  of  this  State, 
issued  execution,  which  was  returned  unsatisfied.  After  this,  upon 
an  affidavit  showing  these  facts,  and  that  the  corporation  was  insolvent, 
plaintiff  moved,  upon  eight  days'  notice,  for  a  receiver.    Hetd^  that  an 
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order  appointing  a  receiver  npon  Bnch  motion  was  unwarranted.  Bj 
Laws  1870,  chap.  151,  a  receiver  of  a  corporation  can  be  appointed 
onlj  in  a  civil  action,  and  the  proceeding  in  qnestion  was  not  such  an 
action. 

Clinch  v.  Sotjth  Side  R.  R.  Co 224 

* 

2. ,  fraudulent  saie  by  v&id,  even  as  to  innocent  purehcuers,]    A 

receiver  of  an  insolvent  corporation  appointed  in  an  action  brought 
bj  plaintiff,  one  of  its  creditors,  held  as  an  asset  of  snch  corporation  a 
judgment  of  upward  of  $50,000  against  D.  D.  at  the  time  the  judg- 
ment was  obtained,  was  finandallv  embarrassed,  but  afterward  made 
offers  for  the  settlement  of  the  juagment,  at  various  times,  of  $25,000, 
$20,000  and  $10,000  to  receivers  of  the  corporation,  preceding  the  one 
first  mentioned.  Of  these  offers,  particularly  the  last  one,  this  receiver 
was  informed.  He,  however,  without  the  knowledge  or  consent  of  the 
judgment  creditor,  with  whom  he  had  agreed  to  consult  in  reference 
to  collecting  the  judgment,  and  whose  directions  within  the  limits  of 
his  duty  he  had  agreed  to  follow,  procured  an  order  authorizing  him 
to  sell  the  judgment  at  public  or  private  sale,  in  his  discrelion,  and 
shortly  after  sold  the  same  to  one  acting  in  behalf  of  D.  for  $2,500. 
It  was  shown  that  at  the  time  D.  was  receivipg  a  salary  of  $3,000  per 
year;  had  within  three  years  before  the  sale  received  $15,000  from 
other  sources,  and  two  and  a  half  years  afterward  died  worth  $100,000, 
"and  there  was  no  evidence  of  debts  against  his  estate  or  when  he 
acquired  it.  Held,  (1)  that  it  was  not  necessary  to  establish  fraud 
against  all  the  parties  to  entitle  plaintiff  to  a  decree  setting  aside  the 
sale,  but  against  the  receiver  only ;  (2)  that  the  presumption  was  that 
D.  was  solvent  at  the  time  of  the  sale ;  (3)  that  the  sale  of  the  judg- 
ment at  private  sale  was  fraudulent  and  utterly  void ;  (4)  that  such  sale 
was  not  aided  in  any  respect  by  the  order  of  the  court. 

Hacklby  v.  Draper 614 

8   ,  Action  maintainable  to  a/ooid  sale  —  Judgment  creditor  proper 

party  to  action  to  set  aside.]  Held,  also,  (1)  that  the  remedy  was  not 
by  motion  only,  but  also  by  action  (Tieman  v.  Wilson,  6  Johns.  Ch. 
411) ;  (2)  that  action  was  necessary  as  (a)  in  a  motion  jurisdiction  could 
not  be  obtained  over  D.  or  over  the  person  who  obtained  the  transfer 
of  judgment,  for  the  reason  that  the  sale  being  void,  such  person  was 
not  legally  a  purchaser,  and  as  (6)  parol  evidence  was  essential  to  the 
invi^idity  of  the  transfer ;  and  (8)  that  the  judgment  creditor,  being 
the  cestui  que  trust  of  the  judgment,  was  the  proper  party  to  bring  the 
action.  lb. 

See  Action,  614;  Reference,  691. 

RBCEiYiNa  Stolen  Goods  :  See  Criminal  Evidence,  61. 

RiJbouPMENT :  See  Lease',  591. 

Rbdemdption  :  See  Ejectment,  279. 

Rb-bntrt:  See  Ejectment,  279. 

Reverence  —  Not  compellable  in  divorce  suit.]  An  issue  of  fact  in  an 
action  for  divorce  on  the  ground  of  adultery  must  be  tried  by  a  jury 
unless  such  trial  is  waived,  and  a  reference  therein  can  only  be  ordered 
when  the  consent  of  both  parties  has  been  secured. 

DEITZ9.  Deitz 565 

2. ,  Reserving  decision  on  admiss&rilty  of  testimony.]   The  reservation 

by  a  referee  of  the  question  of  admissibility  of  testimony  objected  to.  and 
receiving  the  testimony  is  probably  not  error,  but  the  referee  ought, 
before  dosing  the  case,  to  make  i  his  ruling  and  advise  the  parties. 
The  practice  of  reserving  the  question  disapproved  in  Sharpe  v.  Free- 
man, 45  N.  T.  802 ;  and  condemned  in  Olussman  v.  Merkel,  8  Bosw.  402. 

BSBRIAN  V,  Sanford 65«'> 
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8.  ,  Time  mthin  which  to  except  to  report.]    Where  the  defects  in  a 

referee's  report  were  apparei^  on  its  face,  field,  that  the  neglect  of  a 
party  to  except  thereto  for  eight  days  after  notice  of  filing  extiDgaished 
his  right  to  do  so  under  supreme  court  rule  39. 

Catlin  v.  Catlin 664 

4. ,  Waiher  —  of  irregtUaHty  in  teiking  testimony.]  Where  evidence 

was  taken  before  the  arrival  of  the  attorney  for  one  of  the  parties, 
held,  that  a  neglect  to  object  upon  the  first  opportunity  was  a  waiver 
of  the  irregularity.  lb. 

5. ,  When  not  compellable.]    An  action  to  restrain  the  foreclosure  of 

a  chattel  mortgage,  held  not  referable  without  the  consent  of  the 
parties. 

N.  T.  Attrit.  Pulv.  Co.  v.  Vak  Tutl 673 

6. ,  When  compelled — long  occoutU.]    Where  only  two  items  of  an 

account  were  disputed,  but  it  appeared  that  one  of  the  items  was  an 
aggregate  of  smaller  bills :  Meld  a  long  account,  and  that  a  reference 
could  DC  compelled. 

Williams  «.  Allbn 673 

7. ,  To  compute  amount  due — order  directing  referee  to  carry  out 

hie  decision  erroneous.]  In  an  action  brought  by  legatees  for  the  con- 
struction of  a  will  and  for  the  payment  of  their  legacies,  the  court,  in 
the  order  for  judgment,  appointed  a  referee  to  inquire  into  and  compute 
the  amount  of  tne  estate,  the  moneys  paid  on  the  legacies  and  the 
amount  due  to  the  legatees  on  account  thereof.  The  order  further 
directed  certain  of  the  parties  to  pay  over  such  assets  of  the  estate  as 
might  be  in  their  hands,  and  the  referee  to  pay  out  the  moneys  re- 
ceived, to  satisfy  the  legacies,  ffeld,  that  so  much  of  the  order  as 
made  the  referee  receiver,  with  authority  to  carry  out  his  decision, 
was  not  proper. 

Fisher  «.  Baot'a , 691 

See  Action,  686 ;  Estoppel,  822 ;  Evidence,  245. 

Release  :  See  Duress,  429 ;  Evidence,  422. 

Hemoval  op  Cause  :  Seie  Practice,  13, 196. 

Bents  :  See  Married  Women,  444 ;  Taxation,  886. 

Befeal  :  See  Town  Bonds,  116. 

Beplevin — what  is  a  sufficient  levy  to  sustain.]  A  levy  upon  the  "  right, 
title  and  interest "  oi*  the  judgment  debtoj  in  goods  is  in  law  equiva- 
lent to  a  levy  upon  the  things,  and  is  sufficient  to  sustain  an  action  of 
replevin  in  the  cepit  by  the  owner. 

Waid  «.  Gatlord .* 41 

See  Claim  and  Delivery,  604. 

Beberyations  :  See  Deed,  830. 

Bbyibed  Statutes  :  See  Statutes  Construed,  etc. 

BocHESTER  CiTT:  See  Municifal  Corporation,  188. 

Bules  of  Supreme  Court  : 

Rule  7 ; 199 

Eule  36 6 

Bulb  89 664 

Sale:  See  Administrator,  266;  Agency,  694,  696;   Contract,  695; 

Executor,  681 ;  Title,  270;  Usury,  424. 

Sale  of  Chattels  :  See  Personal  Property,  688 ;  Statute  of  FRAxn>8, 

695 ;  Title,  54. 


INDEX.  757 

PAOB 

Sale  of  Lakds  :  See  Fobbglobttrb,  148, 685 ;  Specific  Pbbfobmancb.  49. 

Sefa&atb  Estate:  iS^e  Married  Women.  168. 

Service:  8ee  Foreclosure,  635;  Injunction,  68 ;  Justice's  Court,  86. 

Services  —  when  brother  liable  to  sister  for.']  Plaintiflf,  at  the  request  of 
her  brother,  who  was  not  a  member  of  ner  family,  took  him  into  her 
house,  and  nursed  him  during  his  last  sickness.  The  brother  spoke 
about  pa3ring  her  for  her  care  and  attention  by  will,  and  named  a  sum 
as  the  value  of  such  care,  etc.  ffeldj  that  the  plaintiff  was  entitled  to 
recover  for  her  services  in  nursing. 

Woodward  f>,  Buosbee 893 

Session  Laws  :  See  Statutes  Construed,  etc. 

Set-off—  damages  from  fraiuU]  Plaintiff,  as  assignee  of  B.,  sued  defend- 
ant, a  municipal  corporation,  to  recover  for  goods  sold  and  delivered 
to  defendant  by  B.  jETeld,  that  the  defendant  migHt  set  off  an  alleged 
indebtedness  of  B.  to  defendant  for  money  paid  to  B.  and  obtained 
by  him  by  making  fraudulent  overcharges  for  other  goods  furnished 
to  defendiant,  in  collusion  with  the  officers  of  defendant. 

ELabwat  «.  Mayor  of  New  York 167 

See  Judgment,  98. 

Sewers  :  See  Municipal  Corporation,  512. 

Sheriff  :  See  Execution,  681. 

Ships  and  Vessels  :  See  Demurrage,  264 ;  Maritime  Lien,  154 ;  Mis- 
representation, 415. 

Special  Proceedings — proceedings  to  obtain  possession  of  official  books 
and  papers.]  Under  the  statutes  relating  to  "  Proceedings  to  compel 
the  delivery  of  books  and  papers  by  public  officers  to  their  successors  " 
the  title  to  an  office  where  there  are  adverse  claimants  cannot  be  tried, 
but  the  party  in  possession  of  such  booi^  cannot  retain  the  same  upon 
frivolous  grounds,  or  such  as  create  no  reasonable  doubt  as  to  the  right 
of  the  applicant. 

MATTER  OF  NORTH  f>,  CARY 857 

See  Arbitration,  536 ;  Certiorari,  87, 188, 488, 638 ;  Foreclosure, 
148,  635 ;  Highways,  898 :  Mandamus,  865,  656 ;  New  York 
City,  671. 

Specific  Performance — wTien  time  is  of  the  essence  of  contract  of  sale — 
waiver.]  Plaintiff  leased  premises  of  defendant  bv  a  lease,  containing 
a  covenant  that  the  plaintiff  might  purchase  tne  premises  within 
three  months  after  the  date  thereof,  for  a  sum  specified,  a  part  where- 
of was  to  be  paid  at  the  time  of  purchase.  Plaintiff  did  not  purchase 
within  the  three  months.  Defendant,  after  the  expiration  of  three 
months,  expressed  his  willingness  to  receive  the  sum  agreed  to  be 
paid  as  a  first  installment,  and  to  convey  the  premises,  but  refused  to 
agree  to  extend  the  time  of  performance.  Subsequently,  plaintiff 
offered  to  perform,  but  defendant  refused  to  convey.  In  an  action  for 
specific  performance,  held,  (1)  that  time  was  oJF  the  essence  of  thp  con- 
tract, and  that  the  failure  of  the  plaintiff  to  comply  with  the  terms 
on  which  the  option  was  granted,  deprived  her  of  the  benefits  thereof, 
unless  the  defendant  had  waived  compliance  therewith ;  and  (2)  that 
the  willingness  of  defendant  to  perform  after  the  expiration  of  the 
time  did  not  amount  to  such  waiver. 

Codding  v.  Wamsley 49 

2. ,  Mutuality  of  obligations!]     Reciprocity  of   obligation  is  not 

necessary  to  the  maintenance  of  an  action  by  a  purchaser  for  specific 
performance.    All  that  is  requisite  is  that  the  contract  on  the  part  of 
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the  vendor  be  founded  upon  a  sufficient  oonBidention,  and  be  made 
oonfonnably  to  the  requisitee  of  the  statute  of  frauds ;  and  although 
the  agreement  does  not  bind  the  purchaser,  yet  if  he  brinf  an  action 
for  specific  performance  hj  the  vendor,  he  thereby  makes  the  remedy 
mutual,  and  the  objection  to  a  decree  to  compel  the  performance  of  a 
unilateral  contract  is  taken  away.  lb. 

Stars  Decisis  :  Bee  Pbacticb,  890. 

Statute  OF  Frauds — When  note  or  memorandum  sujjteient.]  Plaintiff 
being  indebted  to  W.  in  the  sum  of  $7,000,  it  was  agreed  between 
them  that  W.  should  take  $2,000  in  satisfaction  thereof,  provided  A. 
would  become  surety  for  its  payment.  A.  agreed  orally  to  become 
such  surety.  Afterward  an  agreement  In  writing  was  executed  by 
plaintiff  and  A.,  reciting  that,  whereas  A.  "  has  become  and  is  security 
to  the  said  W.  for  the  payment  of  the  said  $2,000."  therefore  it  was 
agreed  that  one  L.,  who  held  a  mortgage  for  $2,000  belonging  to 
plaintiff,  might  retain  said  mortgage  to  secure  said  A.  The  mortgage 
in  L.'s  hands  having  been  paid,  plaintiff  brought  action  to  recover 
the  proceeds.  Held^  that  the  agreement  executed  by  nlaintiff  and  A. 
was  sufficient  within  the  statute  of  frauds  to  charge  A.  as  surety  to 
W.,  and  that  plaintifl!  was  not  entitled  to  recover. 

KuHK  «.  Brown 29 

2. ,  Sale  of.pereonal  property  —  eubeequent  delivery.]  Where  per- 
sonal property  was  sold  for  more  than  $50,  and  sdbsequently  deliv- 
ered. ffeld,tha,t  such  subsequent  delivery  perfected  the  sale  and 
rendered  it  valid  under  the  statute  of  frauds. 

Pbtrib  «.  DoRWiN 695 

See  Mortgage,  109 ;  Personal  Property,  683. 

Statute  of  Limitation — does  not  run  upon  an  admitted  truit.]  In  1865 
plaintiff  deposited  negotiable  bonds  with  defendant  under  the  agree- 
ment that  aefendant  should  sell  the  bonds,  reimburse  himself  for  an 
advance  made  plaintiff,  and  account  to  pluntiff  for  the  surplus.  In 
1868  plaintiff  asked  for  an  account,  which  defendant  promised  but  neg 
lectea  to  give.  In  1872  plaintiff  a^n  asked  for  an  account,  when 
defendant  repudiated  the  claim.  JSeSl,  that  the  pledge  of  the  bonds, 
with  power  of  sale,  created  a  direct  trust  upon  whicn  the  statute  of 
limitations  did  not  commence  to  run  until  the  defendant  repudiated 
the  same  in  1872. 

PURDT«.  SiBTARB 408 

2. ,  Claim  againet  idiot.]    The  fact  of  an  outstanding  decree  of 

idiocy  against  a  person  at  tne  time  of  his  death ;  Aetd,  not  to  prevent 
the  statute  of  limitation  running  after  that  time. 

Sanford  «.  Sanford 686 

8.  ,  Claim  against  estate.]    Six  years  after  the  death  of  an  intestate 

an  administrator  of  his  estate  wag  appointed.    Two  years  thereafter 
plaintiff  brought  action  for  services  to  testator  in  his  life-time  and 
for  funeral  expenses.    Held,  that  the  claim  was  barred  by  the  statute. 
.  lb. 

See  Action,  686 ;  Amendment,  568 ;  Certiorari,  688 ;  Guaranty,  75. 

Statutory  Construction— c^r^r  of  Hudson  —  assessment  for  local 
improvements — "discretion"  of  officer.]  By  the  charter  of  Hudson, 
commissioners  to  assess  the  cost  of  sewers  are  authorized  to  assess 
"  upon  such  real  estate  as  they  shall  deem  benefited  thereby  in  propor- 
tion to  the  amount  of  its  benefits."  Held,  that  the  discretion  of  the 
commissioners  is  not  unlimited,  but  there  must  exist  some  fact  upon 
which  their  judgment  is  based. 

LoNOLBYv.  City  of  Hudson •••.. 
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9. ,"  IKnnterested**  person — who  is  not]    The  charter  of  Hadson 

lequbres  that  there  Bhall  be  appointed,  as  oommlBsioners  to  assess  for 
sewer  improyements,  three  "  disinterested  "  freeholders.  The  trastee 
of  a  corporation  whose  land  was  benefited  equally  with  other  land 
assessed,  held,  not  "  disinterested."  lb. 

« 

8. ,  Charter  of  Cohoes — duties  of  mayor — aipproml  ofqffldai  bond,"] 

The  charter  of  the  city  of  Cohoes  (Laws  1869,  chap.  912)  provides 
that  the  bond  of  the  chamberlain  *'  shall  be  approv^  by  the  mayor 
and  common  council."  The  charter  (tit.  5,  §  1)  also  declares  that  the 
mayor  and  aldermen  of  the  city  shall  constitute  the  common  council. 
Hetdf  that  the  bond  must  be  approved  by  the  mayor  independently  of 
'  the  common  council,  and  that  tjie  approval  by  the  common  council 
does  not  include  the  approval  of  the  mayor,  although  a  part  of  such 
council. 

•   Matter  OF  North  in  Cabt 857 

-,  Mayor  pro  tern,  —  extent  of  authority  of]    The  charter  named 


also  provides  (tit.  5,  g  6),  that  "  whenever  the  mayor  shall  be  absent 
from  the  city  or  from  -any  meeting,  the  aldermen  may  appoint  one  of 
their  number  mayor  for  the  time  being,  who  shall  hold  office  until 
the  mayor  returns,  but  shall  vote  as  an  alderman,  and  not  have  the 
casting  vote  or  the  power  of  veto."  ff^,  that  the  provision  refers 
only  to  the  organization  of  meetings,  and  was  not  intended  to  author- 
ize the  aldermen  to  appoint  a  mayor  to  discharge  all  the  duties 
devolved  by  the  charter  upon  that  officer,  and  an  alderman  chosen 
mjBkjoTpro  tern,  could  not  approve  the  sureties  to  the  chamberlain's 
bond.  lb. 

5. ,  Veto  pouter  of  mayor  does  not  extend  to  appointments  to  office.] 

The  charter  also  provides  (tit.  4,  g  1),  that  the  mayor  **  shall  have  the 
power  to  veto  any  resolution  or  ordinance  of  the  common  council." 
Held,  that  he  was  not  thereby  authorized  to  veto  the  appointment  of 
an  officer  the  power  to  appoint  whom  was  by  the  charter  in  the  com- 
mon council,  lb. 

6. f  Meetings  of  common  eouneii — appointments  of  .]    The  charter 

also  provides  (tit.  6,  §  6),  that  the  common  council  snail  determine 
the  rules  of  its  own  proceedings/'  and  (§  5),  that  *'the  common 
council  shall  hold  staled  meetings  at  least  once  in  each  month." 
The  common  council,  in  1872,  by  rule  appointed  stated  times  for  meet- 
ings. Heid^  that  the  appointment  continued  in  force  until  changed, 
and  did  not  expire  with  the.  terms  of  office  of  the  members  who 
adopted  it.  and  a  meeting  held  in  accordance  therewith,  in  1874,  was 
not  irregular.  lb. 

See  Attachhent,  188 ;  Chattel  Mortgage,  279 ;  Conflict  ov 
Laws,  449;  Conbtttutional  Law,  891;  Contract,  478 ;  High- 
Wats,  488 ;  Innkeeper,  597 ;  Maritimb  Lien,  154 ;  Practice, 
551, 559 ;  Proyibional  Remedies,  82;  Railroad,  595 ;  RBCEiVEBy 
224. 

Statutes  Constrttbd,  Explained,  Passed  Upon  and  Cited. 

Revised  Statutes. 

Vol.  1,  p.  887,  §  1, 118 ;  p.  684,  §  4, 252 ;  p.  728,  §§  18,  14,  15,  82 ; 
p.  726,  &  87,  88,  82 ;  p.  728,  §51,  844;  p.  728,  §  58,844;  p.  728,  § 
55,48;  p.  729.  §  62,  48 ;  p.780,§67,48;  p.748,§2,47;  p.  778,81, 
82 ;  p.  752,  §  8, 418 ;  vol.  2.  p.  86,  §  11, 558 ;  p.  41,  §  7,  622 ;  p.  100, 
8 1,  268 ;  p.  108,  ,  418 ;  p.  186.  §  11, 280;  p.  189,  g  5,  451,  458, 
m  ;  p.  146,  §  49,  451 ;  p.  148,  g  60,  576;  p.  205,  §  29, 295;  p.  205, 
§  80,  296 ;  p.  280,  §§  26-88, 189  ;  pp.  276-279,  §§1-15, 478  ;  p.  854, 
§  18, 169 ;  p.  405,  §77, 228 ;  p.  468,  §§  86,  87,  225,  226;  p.  469,  § 
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68,622;  p.  506,  §  84.  284 ;  pp.  534-540,  .473;  p.  538,  §  28,  478 ; 
p.  567,  g  40,  474 ;  p.  568,  §  42,  475  ;  p.  586,  §§  55,  56,  8;  p.  688,  § 
10,  77 ;  p.  735,  §  14, 472. 

Session  Laws. 

1816,  chap.  35, 
1831,  chap.  300, 
1883,  chap.  271, 

1833,  chap.  279, 

1834,  chap.  296, 
1837,  chap.  460, 
1839,  chap.  209, 

1842,  chap.  135, 

1843,  chap.  172, 

1845,  chap.  112, 

1846,  chap.  327, 

1847,  chap.  298, 

1847,  chap.  460, 

1848,  chap.  40, 

1848,  chap.  200, 

1849,  c!hap.  375, 

1850,  chap.  82, 

1850.  chap.  140, 

1851.  chap.  176, 
1853.  chap.  576, 
1853,  chap.  304, 

1853,  chap.  578, 

1854,  chap.  282, 
1867,  chap.  446, 
1858,  chap.  187, 

1858,  chap.  357, 

1859,  chap.  387, 

1860,  chap.  90. 
1860,  chap.  348, 

1860,  chap.  510, 

1861,  chap.  143, 

1862,  chap.  172, 
1862,  chap.  359, 
1862,  chap.  460, 

See  Code  of  Civil  Procedure.    • 

Stay  OF  Proceedings  —  in  actum  for  divorce — former  adjitdieation.]  In 
an  action  for  divorce,  defendant  answered  denying  the  material  racts 
of  the  complaint,  and  set  up  plaintifTs  adultery,  and  that  in  a  previous 
action  for  divorce  between  the  same  parties,  a  judgment  had  been 
refused  on  the  around  of  the  adultery  of  both  parties.  Upon  these 
facts  and  a  petition  and  affidavit  showing  their  truth,  he  asked  that 
plaintiff  be  enjoined  from  prosecuting  the  action.  Bdd,  that  an  issue  o^ 
fact  having  been  made,  it  must  be  tried  in  court  and  not  by  way  of 
special  motion,  and  the  stay  sought  would  not  be  granted. 

Dbitz  v.  Deitz 566 

Bee  Practice,  449 ;  Stipui4ATIon,  56JL. 

Stifxtlation — To  abide  event  of  appeal  operates  as  stay.]  Plaintiff  brought 
three  actions  agaiqst  defendant  on  promissory  notes,  two  in  the  su- 
preme and  one  in  the  superior  court.  After  the  action  in  the  superior 
court  was  tried  and  a  verdict  directed  for  the  plaintiff,  the  attorneys 
for  the  parties  stipulated  that  the^  testimouv  in  the  superior  court 
action  should  apply  to  the  supreme  court  actions  and  plaintiff  might 
take  judgment  therein  upon  a  trial  by  the  court,  and  that  in  case  of  an 
appeal  in  the  superior  court  action  *'  these  two  actions  shall  abide  the 
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1862,  chap.  482, 

155 

139 

1863,  chap.  227, 

486 

602 

1865,  chap.  553, 

92 

280 

1866,  chap.  658, 
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1867,  chap.  774, 
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339 
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268 

1869,  chap.  512, 
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447 

1869,  chap.  855, 

436 

286 

1870,  chap.  187, 

494,495 

165 

1870,  chap.  151, 

225 

165 

1870,  chap.  609, 

405 

269 

1870,  chap.  598, 

257 

596 

1870,  chap.  623, 

290 

889 

1870,  chap.  718, 

91,  92 

165 

1871,  chap.  278, 

180 

88 

1871,  chap.  290, 

671 

656 

1871,  chap.  579, 

400 

596 

1871,  chap.  628, 

671 

178,  516 

1872,  chap.  161, 

479 

165 

1872,  chap.  500, 

290 

839 

1872,  chap.  580, 

656 

367 

1872,  chap.  702, 

367 

166,  447 

1873,  chap.  21, 

118 

188,  189 

1873,  chap.  211, 

268 

493. 

1873,  chap.  239, 
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92 

1873,  chap.  315, 

439 
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1873,  chap.  335, 

479 

537 

1873,  chap.  370, 

392 
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INDEX.  761 

SriFUiiATiON — Caniinued.  •        ,  'aqb. 

event  of  the  eaid  appeal."  An  appeal  was  promptly  taken  in  the 
Buperior  court  action.  Held,  that  the  stipulation  operated  as  a  stay 
of  the  supreme  court  actions  pending  the  result  of  the  appeal  in  the 
other. 

MUBFHT  9.  Ebtbs 561 

See  EsTOPPBii,  822. 

Stockholder:  See  Corporation,  230, 285 ;  Practice,  230. 

Stolen  Bonds  :  See  Title,  158. 

Streets  and  Highways  :  See  Assessment,  289 ;  Certiorari,  289 ;  Con- 
stitutional Law,  399 ;  Eminent  Domain,  399 ;.  Highways,  43o. 

Substantial  Right  —  Meaning  of.]  The  term  "substantial  right/' as 
used  in  the  Code,  includes  all  positive  material  and  absolute  rights 
as  distinguishable  from  those  of  a  merely  formal  ojr  unessential  nature. 

Security  Bank  op  N.  Y.  t>.  Nat. 'Bank  of  Commonweai/th.  . .  518 

Summary  Proceedings  :  See  Landlord  and  Tenant,  171. 

Supervisors  ;  See  Taxation,  836. 

Supplemental  Answer  :  See  Answer,  569.  • 

Supplementary  Proceedings — irregularity  in  order  to  show  cause.] 
The  judgment  debtor  in  proceedings  supplementary  to  execution,  not 
having  appeared  in  pursuance  of  the  order  for  examination,  was  served 
with  an  order  to  show  cause  why  "  he  should  not  be  attached  as  for  a 
contempt."  Upon  the  return  of  that  order,  the  debtor  not  appearing, 
an  order  directing  his  punishment  was  made.  Held  proper.  The  use 
of  the  word  "o^toc^d"  was,  at  most,  an  irregularity,  and  gave  the 
debtor  sufficient  notice  that  proceedings  to  punish  him  had  been  insti- 
tuted. 

People  ex  rel.  Toll  v.  Kenny 572 

Suretyship —  WTuU  is  not  an  enlargement  of  obligation  of  sttreti/.']  A  wife 
gave  a  mortgage  as  collateral  security  for  the  performance  oi  the  con- 
dition of  her  husband's  bond,  which  was  to  account  for  aU  goods,  wares 
and  merchandise  to  be  consigned  for  sale  or  commission  to  him  by  the 
plaintiff,  and  to  pay  to  the  plaintiff  the  amount  of  proceeds  of  the  sales 
of  such  goods.  A  firm,  of  which  plaintiff  was  a  member,  consigned 
goods  to  the  husband,  but  it  was  agreed  between  plaintiff  and  his 
partner  before  the  goods  were  sent,  that  the  consignments  should  be 
made  at  plaintiff's  risk  and  that  plaintiff  should  assume  the  accounts, 
which  he  did.  JSeld^  that  the  wife's  mortgage  was  a  security  for 
the  pa3rment  of  proceeds  of  sale  on  such  consignment. 

Wood  v.  Lockwood 652 

See  Assignment  for  Benefit  of  Creditors,  185 ;  Bond,  226 ;  Guar- 
anty, 75 ;  Partnership,  274 ;  Statute  of  Frauds,  29 ;  Usury, 
182. 

Surplus  Moneys  :  See  Estoppel,  148. 

Surrogate — Powers  of — may  aUow  the  tntJidrawal  of  will  h^  proponent.] 
A  surrogate  allowed  the  proponent  of  a  will,  the  admission  of  which 
was  contested,  to  withdraw  the  same  from  probate.  Held,  that  he  had 
power  to  do  so.  While  such  courts  must  show  statute  authority  for 
taking  jurisdiction  of  any  subject-matter,  after  they  have  acquired 
jurisdiction,  they  possess  the  ordinary  common-law  powers  necessary 
to  the  discharge  of  the  duties  intrusted  to  them. 

Heermanb  v.  Bill 602 

S^  Administrator,  266 ;  Deposits,  682. 
Suspension  of  Power  of  Alienation  :  See  Accumulations,  80. 
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Taxation  —  assessment  of  rents  on  leases  in  fee — tofien  hoard  of  supermsors 
may  correct  —  manaamiu.]  The  assessors  of  the  towns  of  K..  and  D., 
in  Delaware  county,  assessed  certain  rents  reserved  on  leases  in  fee 
and  payable  to  a  non-resident  at  the  full  value  of  the  principal  sum 
represented  by  them>  while  they  assessed  the  remaining  property  in 
the  towns  at  not  over  one-third  of  its  value.  Held,  that  the  board  of 
supervisors  of  Delaware  had,  under  Laws  of  1858,  chap.  357,  the 
power  to  correct  such  inequality  so  as  to  make  the  assessment  just, 
and  that  the  refusal  of  such  board  to  interfere  with  such  assessment 
upon  the  petition  of  the  owner  of  the  rents  was  error,  for  which  a 
mandamus  would  be  allowed. 

People  ex  rel.  Youmans  v.  Supebvisors  of  Delaware 336 

See  Action,  413,  606 ;  Assessment,  853,  484, 488 ;  Claim  and  Dbliy- 
EKY,  604 ;  Constitutional  Law,  365 ;  Trial,  606. 

Tax  Title  :  See  Title,  270. 

Tax  Warrant  :  See  Claim  and  Deliyert,  604. 

Time  :  See  Contract,  649 ;  Specific  Perforbcance,  49. 

Title  —  w?ien  winner  in  a  ga/rMing  transaction  does  not  acquire  —  sale  by 
winner  to  bona  fide  purchaser. '\  The  plaintiff  staked  his  watch  and 
chain  on  the  throw  of  the  dice,  and  lost,  by  reason  of  a  trick  or  cheat 
on  the  part  of  his  adversary.  The  stake-holder  delivered  the  property 
to  the  winner,  who  sold  it  for  value,  and  without  notice  to  the  defend- 
ant. In  an  action  of  replevin,  field,  that  no  title  passed  to  the  winner 
which  he  could  convey  to  a  purchaser,  and  that  the  plaintiff  could 
recover  the  property  of  the  defendant. 

HoDOE  «.  Sexton 54 


,  Fraud  does  not  dii>est.'\    A  man  cannot  be  divested  of  the  title 

to  his  property  by  means  of  a  cheat  and  conspiracy ;  and  even  an  inno- 
cent purchaser  from  one  who  so  obtains  it  is  not  entitled  to  protection 
against  the  claim  of  the  true  owner.  lb. 


3. ,  When  bona  fide  purchaser  not  protected^    The  rule  of  protection 

to  a  bona  fide  purchaser  of  property  obtained  by  fraud  does  not  apply 
unless  it  appears  that  the  owner  intended  to  transfer  both  the  prop- 
erty in,  and  possession  of,  the  goods,  to  the  person  ffuilty  of  the  fraud. 
If  his  intention  was  to  deliver  nothing  more  than  uie  bare  possession, 
there  is  no  contract  of  sale,  and  the  property  does  not  pass.  lb. 

4.  ,  to  stolen  bonds  —  bona  fide  holder. '\  In  an  action  to  recover  nego- 
tiable bonds  which  had  been  stolen  from  plaintiff,  the  defendants 
requested  the  court  to  charge  that  if  they  "  purchased  the  bonds  in 
the  open  market  for  full  value,  and  in  the  usual  course  of  business, 
without  notice  or  suspicion,  they  were  not  bound  to  make  a  close  and 
critical  examination  in  order  to  escape  the  imputation  of  bad  faith  in 
the  purchase."  The  court  refused  so  to  charge,  and  left  it  to  the  jury 
to  say  how  much  of  an  examination  defendants  ought  to  have  made. 
Held,  error. 

Dutchess  Co.  Mut.  Ins.  Co.  «.  Hachfibld 158 

5.  ,  Negotiability^  A  bond  payable  in  blank,  with  the  addition,  fol- 
lowing the  blank.  Of  the  words  "his  executors,  administrators  or 
assigns,"  is  negotiable.  lb. 

6.  ,  Invalid  assessment  sale  sufficient  to  sustain  ttUe  by  adverse  pas- 

session.]  Defendant  claimed  title  under  a  deed  given  upon  an  assess- 
ment  sale  to  her  grantor.  Held,  that  even  though  such  deed  and  sale 
were  without  authority,  they  were  sufficient  to  render  effectual  adverse 
possession  commenced  thereunder. 

Hilton  v.  Bender 270 
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Title  —  ContiniLed.  »'Aa». 

7.  ,  When  tenant  may  acquire  against  landlord  —  agent  acquiring 

in  fraud  of  principal.]  The  fact  that  defendant's  grantor  was  tenant 

of  the  owner  at  the  time  of  the  assessment  sale  /^Id  not  to  preclude 
him  from  acquiring  title  under  such  sale.  A  tenant  may  protect  his 
possession  against  his  landlord  hj  showing  that  the  title  of  the  latter 
had  expired  or  been  extinguished.  HM,  also,  that  even  if  such 
grantor  was  acting  as  the  owner's  agent  at  the  time  of  the  sale,  the 
title  acquired  bj  him  could  not  be  impeached  in  the  hands  of  a  bona 
^<20  purchaser  for  value.  lb. 

See  Action,  418 ;  Administratob,  266  ;  Adyersb  Possession,  697 ; 
Assessment,  484, 657;  Bankkuptcy,  171;  Constitutional  Law, 
899 ;  Costs,  848 ;  Deed,  330 ;  Eminent  Domain,  340 ;  Evidence, 
250 ;  MoBTGAGB,  420 ;  Pbomissoby  Note,  78. 

Title  to  Act  :  See  Constitutional  Law,  87. 

Tort  :  See  Infancy,  87. 

Town  Bonxns  —  Validity  of  county  bonds —  action  maintainable  upon  such 
bonds  against  toton.j  At  a  special  town  meeting  of  the  town  of  L.  held 
in  1864,  it  was  voted  to  paj  $200  to  each  person  furnishing  a  substi- 
tute to  apply  upon  the  quota  of  the  town,  under  a  call  for  men  by  the 
President  of  the  United  States.  In  1869  the  proceedings  of  the  town 
meeting  were  legalized  bv  act  of  the  legislature  (Laws  1869,  chap.  590), 
and  provision  made  for  the  issue  of  ^nds  which  were  in  the  act  de- 
clared to  be  a  legal  claim  against  the  town.  In  pursuance  of  this  act 
bonds  were  issued  to  those  furnishing  substitutes.  Held,  (1)  that  the 
bonds  so  issued  were  valid,  and  (2)  tlmt  the  holder  might  recover  the 
amount  due  thereon  by  action. 

Mabsh  v.  Totnr  op  Little  Valley • 116 

2. ,  Repeal  of  act  authorizing  issue  of  bonds.]    The  act  under  which 

the  bonds  were  issued  was  subsequently  repealed  (Laws  1873,  chap.  21). 
Held,  not  to  affect  the  rights  of  the  holders  of  the  bonds.  lb. 

See  Cebtiorabi,  638 ;  Railboad  Aid  Bonds,  638. 

Towns  :  See  Town  Bonds,  116. 

Tbansfeb  of  Cause  :  See  Pbacticb,  13,  559. 

Tbial  —  Exception — teJisnnot  broad  enough.]  In  an  action  upon  a  life 
insurance  policy  defendant  moved  for  a  nonsuit,  upon  the  ground 
that  it  was  not  proved  that  the  conditions  of  the  policy  were  waived, 
and  the  time  of  payment  extended  by  defendant,  or  any  person  hav- 
ing authority  to  do  so,  in  its  behalf.  HM,  not  broad  enough  to  pre- 
sent an  objection  to  incompetent  evidence  received  without  objection 
at  the  time. 

Dean  «.  .Stna  Life  Ins  Co 407 

2. ,  When  nonsuit  or  verdict  may  be  directed.]    At  the  close  of  the 

testimony  at  a  trial  defendant's  counsel  asked  the  court  to  direct  a 
verdict  for  defendant  upon  the  ground  that  upon  certain  facts 
claimed  to  be  established  plaintiff  could  not  recover.  The  court 
refused,  and  upon  the  request  of  plaintiff's  counsel  directed  a  ver- 
dict for  plaintiff,  to  which  refusal  and  direction,  respectively,  defend- 
ant's counsel  excepted.  No  request  was  made  to  submit  the  question 
to  the  jury.  Held,  that  a  nonsuit  or  a  verdict  should  only  be  directed 
where  the  evidence  on  either  side  is  so  clear  and  undisputed  that  a 
verdict  in  conflict  with  it  could  not  be  sustained. 

WOMBOUQH  «.  COOPEB 586 

8.  ,  Exceptions  —  when  available.]    Held,  also,  that  the  exception  of 

defendant  l^ing  distinctly  to  the  adverse  ruling  of  the  court  upon  a 
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Trial  —  Continued,  PAfl"- 

qnestion  of  fact,  and  no  question  of  law  being  involved  or  raised,  it 
was  available  to  defendant  on  appeal,  notwithstanding  no  request 
was  made  to  submit  the  question  to  the  jury.  lb. 

4. ,  InmffleerU  findings  of  fact  by  court.]    In  an  action  to  recover 

taxes  paid  under  protest  on  a  void  assessment,  there  was  evidence  that 
they  were  so  paia,  but  the  jud^e  who  decided  the  action  did  not  find 
as  a  fact,  that  thej  were  paid  under  protest  or  coercion,  although 
he  directed  judgment  for  the  plaintiff.  Held,  that  the  judgment 
would  be  sustained  under  the  rule  that  a  general  finding  will  be 
held  to  embrace  eVery  essential  fact  to  sustain  the  judgment  where 
the  evidence  in  the  case  will  sustain  such  finding,  there  being  no  find- 
ing which  shows  the  judgment  erroneous. 

Dewey  «.  Sufebyibobs  of  Niagara 606 

5. ,  General  cbjeetion.']    A  general  objection  to  hearsay  evidence 

Tield  sufilcient. 

People  ex  rel.  Stemmler  v.  McGuire 658 

6. ,  Province  of  jury.]    It  is  not  within  the  province  of  the  court  to 

decide  precisely  how  much  weight  the  jury  shall  give  to  any  of  the 
evidence  in  arriving  at  their  veraict.   lb. 

7.    ,   Action  for  libel — jury   taking  papers.]    In    an   action    for 

libel,  Tield  that  the  rule  in  this  State  is  that  whether  any,  and  what 
papers  given  in  evidence  may  be  taken  by  the  jury  when  they  retire 
to  deliberate  upon  their  verdict,  is  a  matter  within  the  discretion  of 
the  trial  court. 

Saitderson  f>.  BowEtr 675 

8. ,  Verdict  —  effect  ofjurv  improperly  taking  papers.]  Where  a  jury 

improperly  take  papers  to  their  room  when  consulting  on  a  vemict. 
the  verdict  will  be  allowed  to  stand,  unless  it  appears  that  it  may  have 
been  produced  or  influenced  by  means  of  such  papers.  lb. 

9.  ,  Charge  on  matters  not  in  issu^.]    The  judge  at  trial  charged 

that  if  plaintiJOf's  agent  was  negligent  plaintiff  could  not  recover,  and 
stated  that  there  was  hardly  any  evidence  of  negligence.  There  was 
no  evidence  whatever  of  negligence.    Held,  that  the  charge  was  error. 

Pettis  v.  Pier 690 

10. ,   WTien   exceptUms  to   charge  not  necessary.]    The  court  will 

grant  a  new  trial  because  of  errors  in  the  charge,  although  not  ex- 
cepted to,  when  it  can  see  that  such  errors  were  calculated  to,  and 
probably  did,  mislead  the  jury.  lb. 

See  Appealable  Order,  658 ;  Burglary,  202 ;  Crikinal  Law,  292 ; 
Criminal  Practice,  1 ;  Evidence,  85,  650 ;  Highway  Comkis- 
6I0NERS,  122 ;   NewTrial,  23,  658 ;   Reference,  565,  655, 664, 
673;  Stay  OF  Proceedings,  565 ;  Verdict,  677,  685. 

Trial  by  Jury:  See  Refbrbngb,  565. 

Trusts  —  Implied  trust.]  J.  purchased  lands  for  himself  and  brother, 
jointly,  tne  brother  paying  his  part  of  the  consideration,  but  took  the 
conveyance  in  his  own  name.  At  another  time  their  father  desiring  to 
convey  certain  lands  to  J.  and  his  brother,  jointly,  conveyed  to  J.  upon 
the  promise  of  J. that  he  would  convey  to  his  brother.  Both  convey- 
ances were  so  made  without  the  knowledge  or  consent  of  the  brother. 
ff^,  that  a  trust  was  thereby  created  in  favor  of  the  brother  in 
the  undivided  one-half  part  of  the  land  conveyed  which  trust  was  not 
defeated  by  the  provisions  of  the  statute  relating  to  uses  and  trustb. 
(1  R.  S.  728.) 

CiPFBRLT  0.  GiPPERLY 84S 
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2. ,  Eridence  — pcrrol  to  explain  object  of  vritten  initrument.']    ffeld, 

also,  that  parol  eyidence  was  admissible  to  establish  sach  trust.  Such 
evidence  would  not  be  in  contradiction  of  the  terms  of  the  deed  con- 
veying the  land,  but  in  explanation  of  the  reason  for  which  it  was 
given.  lb.*  • 

See  Assignment  for  BiaiEFiT  op  Creditors,  46 ;  Banking,  193 ;  De- 
posit, 682 ;  Statute  op  Limitation,  408. 

Undertaking  —  upon  injunction — defend  of  fraud  in,  can  only  be  set  up 
in  action  on.]  B.  in  an  action  against  defendant  procured  an  injunction 
therein,  V.  becoming  security  upon  the  undertaking  given  thereupon. 
The  injunction  was  set  aside  and  damages  on  account  thereof  assessed 
against  plaintiff.  Held,  that  V.  could  only  in  an  action  upon  the  under- 
taking set  up  fraud  in  its  execution.  He  coiQd  not  do  so  on  a  motion 
to  open  the  assessment  of  damages. 

Bray  «.  Poillon * 663 

2.  ,  Damages — measure  of]  The  injunction  was  to  prevent  the  dis- 
possession of  plaintiff  for  non-payment  of  rent.  Held,  that  the  amount 
of  rent  at  the  rate  reserved  in  the  lease  while  plaintiff  kept  possession 
was  a  fair  measure  of  damages.    lb. 

JSee  Attachment,  556. 

.U.  B.  Constitution  :  See  Constitutional  Law,  865. 

Usury — construction  of  charter  of  corporation  —  commissions  —  injunction.] 
A  corporation  was  empowered  by  its  charter  to  loan  moneys  and  to 
receive  and  take  the  management  and  custody  of  securities  "upon 
such  terms  and  for  such  commissions,  in  addition  to  interest,  as  snail 
be  stipulated  and  agreed  upon  by  and  between  the  said  company  and 
the  parties  receiving  the  loan  or  advance."  Plaintiff  borrowed  money 
of  the  company  and  deposited  securities  upon  the  following  terms :  In 
addition  to  interest  and  the  expenses  and  disbursements  attending  the  ' 
care  and  custody  of  the  securities,  and  eight  per  cent  on  the  gross  pro- 
ceeds of  a  sale  thereof,  in  case  it  should  be  made,  plaintiff  was  to  pay 
a  sum  equal  to  twenty-four  per  cent  per  annum  on  the  loan  as  **  com- 
missions." The  risk  of  loss  of  the  securities,  except  from  the  com- 
pany's gross  negligence,  was  on  plaintiff.  In  an  action  by  plaintiff  to 
compel  the  surrender  of  the  securities,  alleging  the  loan  to  be  usuri- 
ous, ?ield,  that  the  company's  charter  did  not  allow  it  to  make  any 
loans  which  were  in  fact  usurious,  and  that  the  facts  entitled  the  plain- 
tiff to  an  injunction  pending  the  trial  of  the  cause,  restraining  such 
company  from  selling  the  securities. 

Caldwell  v.  Commercial  Warehouse  Co 179 

2. ,  Surety  for  corporation  cannot  set  up  —  Discount  in  another  Stats,] 

A  Massachusetts  corporation  drew  a  bill  on  defendants,  residents  of 
New  York,  who  accepted  it  for  the  accommodation  of  the  drawer,  "  pay- 
able at  the  N.  S.  &  L.  Bank  "  in  New  York.  The  drawer  procured 
the  bill  to  be  discounted  in  Massachusetts  at  9  per  cent,  which  was  a 
legal  rate  in  that  State,  but  a  usurious  rate  by  tne  laws  of  New  York. 
The  bill  was  purchased  by  plaintiff,  a  national  bank  in  New  York,  at 
10  per  cent  discount.  In  an  action  on  the  bill,  held,  that  as  defend- 
ants accepted  the  bill  for  the  drawer's  accommodation,  they  became 
mmply  sureties  for  its  payment,  and  the  drawer,  being  a  corporation, 
could  not,  under  the  laws  of  New  York,  defend  an  action  upon  the 
bill  on  the  ground  of  usunr,  and  the  same  disability  affected  the  de- 
fendants as  its  sureties.  The  defense  of  usury  could  not,  therefore,  be 
sustained. 

First  Nat.  Bank  op  New  York  v.  Morris 182 

8. .]  It  seems  that,  even  if  the  drawer  had  not  been  a  corjtoration, 

the  defense  of  usury  would  not  have  been  available,  ^the  case  of 
JeweU  V.  Wright,  80  N.  Y.  259,  commented  on  and  disapproved.  lb. 
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UsuBT — ConUniud. 

4  ,  Facts  constituting  —  what  is  not  a  saie.]    Defendant's  son  applied 

to  plaintiff  for  a  loan.  Plaintifit  said  he  had  no  spare  money  ;  that  hia 
money  was  all  invested  in  certain  railway  bonds.  Afterwaid  in  con- . 
sequence  of  negotiations  made  by  the  son.  who  was  pressed  for  xAoney, 
of  which  fact  plaintiff  had  knowledge,  defendant  executed  a  mortgage 
for  $375  more  than  the  amount  of  the  bonds.  At  the  time  the  bonds 
were  not  worth  over  eighty  or  ninety  per  cent  of  their  face,  and  plain- 
tiff knew  they  were  to  be  used  by  the  son  to  raise  money.  Held,  that 
the  transaction  was  a  loan  and  not  a  sale,  and  was  usurious* 

QuACKEKBOS  ©.  Satkr 424 

6.  ,  subsequent  gift  by  borrou)er.']    Where  a  loan  was  made  at  seven 

per  cent ;  Jield^  that  a  subsequent  gift  of  a  certain  sum  per  ^ear  by  the 
borrower  to  the  children  of.  the  lender  did  not  affect  the  legality  otf  the 
transaction. 

Smith  «.  Pkentiss 680 

6.  ,  cannot  be  set  up  by  joint-stock  company — nor  by  accommodoHon 

indorsers  of  such  company's  notes.]  In  an  action  on  a  promissory  note 
against  S.  as  president  of  the  Rochester  Towing  Company  and  others 
as  indorsers  tnereof ,  the  defendants  set  up  the  defense  of  usury,  alleg- 
ing that  the  companv  was  a  partnership  and  not  a  joint-stock  com- 
pany, and  that  the  indorsers  were  accommodation  indorsers.  Held,  (1) 
that  the  company  was  a  ioint-sto<±  company,  possessing,  under  the 
statutes,  certain  powers  of  corporations ;  and  (2)  could  not,  therefore, 
interpose  the  defense  of  usury ;  and  (3)  as  that  defense  was  unavailing 
to  the  company,  it  could  not  avail  the  indorsers. 

De  Roe  v.  Shtth 690 

7. ,  when  promissory  note  usurious — agreement  to  take  u^ury."]    S. 

made  two  notes  of  $350  each,  payable  at  six  and  seven  months  with 
interest,  and  delivered  them  to  R.,  who  exchanged  them  with  W.  for 
W.'s  notes  for  $640,  payable  at  earlier  dates.  W.  sold  one  of  the  $350 
notes  to  plaintiff  for  $340.  In  an  action  on  the  latter  by  plaintiff,  S. 
set  up  usury,  and  the  judge  charged  the  jury,  that  if  the  note  was  made 
and  delivered  to  R.  to  be  discounted,  it  had  no  validity  in  his  hands, 
and  was  not  an  operative  obligation  until  he  transferred  it  to  W.,  and 
the  transaction  was  then  usurious ;  but  if  the  note  was  delivered  to 
R.  in  payment  of 'a  debt  due  him  from  S.,  then  he  had  the  right  to 
sell  it  to  W.  for  what  he  saw  fit,  and  the  transaction  was  not  usurious. 
Held,  correct.    An  agreement  to  give  or  take  usury  may  be  implied. 

Ward  «.  Sfbnceb 607 

8. ,  sale  of  wUid  mortgage  ai  a  discouYU."]    A  valid  mortgage  for 

$1,000  was  sold  by  the  mortgagee  at  $50  less  than  its  face.  HM, 
not  to  make  mortgage  usurious. 

WhITB  f>.  TURKBB 698 

See  EsTOPPBL,  678 ;  Evidence,  680. 

Vabianoe  —  Fa4sts  not  averred  in  pleadings.]    Evidence  of  facts  not  aver^ 
red  in  the  pleadings  Tteld  incompetent. 

Hacklet  v.  Dbafeb 614 

2. ,  Proof  of  specific  agreement  to  establish  quantum  meruU.]    The 

complaint  was  upon  a  quantum  meruit.  X\ie  evidenoe  showing  a  price 
agreed  upon  of  the  same  amount.  Held,  that  an  instruction  to  the 
jury  that  they  could  not  give  a  verdict  for  less  than  the  amount 
claimed  was  correct.  The  specific  contract  fixing  the  price  for  the 
services  became  the  quantum  meruit. 

Ludlow  f>.  Dolb 655 

Vbndob  and  Pubchaseb:  See  Agency,  696;  Contbact,  696;  Specific 

Pebformancb,  49. 

Vbnub:  See  Bigamy,  77 ;  Pbacticb,  559. 
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Verdict — upon  conflicting  evidence  mU  not  he  set  aside  upon  appeal,] 
When  a  jnry  have  passed  upon  facts  before  them/courts  are  cautious 
of  reversal  on  the  ground  that  the  evidence  was  not  sufficient  to  sus- 
tain the  verdict  even  though  upon  such  facts  the  court  might  have 
decided  the  other  way. 

TOLAN  V,  CONOVER 677 

2.  ,  when  it  wUl  he  set  oMe,]    It  is  only  when  the  preponderance  of 

the  evidence  is  so  clearly  against  the  verdict  as  to  indicate  bias,  cor- 
ruption, prejudice  or  mistake,  that  a  court  will  set  aside  such  verdict. 

Teller  «.  Saitobrs  . , 685 

Bee  Husband  and  Wife,  185 ;  Trial,  686, 675. 

Vested  Remainder  :  Bee  Estate,  126. 

Vesting  of  Instate  :  Bee  BIstate,  818. 

Veto  Power  :  Bee  Statutory  Construction,  35T. 

Villages  :  Bee  Municipal  Corporation,  87. 

Waiver  :  Bee  Arbitration,  536 ;  Arrest,  215;  Constitutional  Law,  865; 
Insurance,  497;  Reference,  664 ;  Specific  Performance,  49. 

Warrant  :  Bee  False  Imprisonment,  251. 

Warranty:  Bee  Pleading,  811. 

Waste:  Bee  Contract,  478 ;  Deed,  880. 

Water  Privilege  :  Grant  of  ^  construed.]  A  grant  was  made  to  the  own- 
ers of  a  mill,  in  1858,  of  a  right  to  draw  water  from  a  race  sufficient 
to  propel  four  800-pound  (paper)  engines,  with  all  the  machinery  nec- 
essary for  making  paper  from  the  same.  Heldy  a  grant  of  a  quantity 
of  water  sufficient  to  perform  the  required  work  with  the  machinery  in 
use  at  the  mill  at  the  time  the  grant  was  made ;  and  the  grantees 
were  not  restricted  to  such  quantity  as  with  improved  machinery  and 
facilities  would  perform  the  same  work. 

GrIBWOLD  f>.  HODGMAN 825 

Will — Construction  of — hequest  of  personal  property  to  **' heirs"]  The 
testator  bequeathed  to  his  sister  P.  the  use  and  profits  of  $2,000.  After 
her  death  the  $2,000  was  to  go  to  the  lawful  "  heirs  "  of  his  brother 
M.  Held,  that  the  word  "  heirs  "  meant ''  next  of  kin,"  and  that  such 
next  of  kin,  M.'s  grand-children,  were  entitled  to  the  legacy,  notwith- 
standing M.  was  still  living. 

CUSHMAN  t>.  HORTON 108 

2. ,  constrtu^n  of —  conflicting  provisions  —  Ififanfs  estate  —  when 

equity  will  subject  to  unauthorized  payments  for  support  of  infant.]  A 
will  contained  this  provision, "  I  will  in  trust  to  my  wife  all  my  property 
during  her  life-time  ;  In  consideration  of  which  it  shall  be  her  duty  to 
care,  provide,  and  educate  our  children,  until  they  are  of  age.  After 
her  death,  all  the  real  estate  found  is  to  be  divided  equally  among  my 
sons,  and  all  my  personal  property  found  then  shall  be  equally  divided 
among  my  daughters.  This  is  my  last  will,  and  it  is  my  desire  that 
the  spirit  as  well  as  the  letter  thereof  may  be  carried  out."  At  the 
time  of  the  testator's  death  the  children  were  all  under  fourteen  years 
of  age.  There  was  no  executor  appointed  by  the  will,  and  letters  of 
administration  with  the  will  annexed  were  granted  to  the  widow  and 
brother  of  testator.  The  widow,  for  two  years,  maintained  the  children 
as  one  family,  when  she  died.  The  brother  continued  the  mainte- 
nance of  the  children  as  one  family,  for  two  years,  until  the  appoint- 
ment of  a  general  guardian,  and  expended  in  so  doing  his  own' money. 
JSeld,  (1)  that  it  was  not  the  intention  of  the  testator  that  the  estate 
should  be  divided  upon  the  death  of  hia  wife,  but  only  upon  that  ev^nt 
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Will — Continued.  pa 

after  the  children  became  of  age ;  (2)  that  while  the  brother  had  no 
claim  at  law  for  reimbarsement  out  of  the  testator's  estate,  he  having 
done  what,  on  application,  the  coart  would  have  directed  him  to  do, 
equity  could  allow  him  to  be  so  reimbursed. 

BiiANDOK  c.  Brandon 385 

See  Accumulations,  80 ;  Estate,  126, 818, 410;  Subrogate,  002. 

Witness — interest  of^  in  restiU  of  action,  may  he  inquired  into.]  A  witness 
was,  On  cross-examination,  interrogated  as  to  his  interest  in  the  result 
of  the  trial.  Held,  that  such  questions  were  proper.  Although  inter- 
est does  now  disqualify  a  witness,  it  may  be  shown  on  cross-examina-' 
tion  with  a  view  to  test  his  credibility.  .  It  is  also  competent  to  inquire 
how  the  witness  understands  the  case  as  regards  his  interest. 

Vaughn  v,  Westover 316 

See  Contempt,  467 ;  Evidence,  684 ;  Habeas  Cobfus,  467. 

Words  : 

"  Day  " :  See  Demubbage,  264. 

•*  Discretion  " :  See  Statutory  Construction,  353. 

"  Disinterested  " ;  See  Statutory  Construction.  353. 

"  Heirs  ":  See  Will,  103. 

"  Substantial  Right  " :  See  Substantial  Right,  618. 

Writ  of  Possession  :  See  Ejectment,  279.    r  i  ^ 
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